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CORRIGENDA. 


Page 15, line 21, for “ Tarquaud ” read “Turquaiid’ . 
Page 23, line 3 from the bottom, for ‘"and” read “an” 

Page 274, line 15 (head note), for “named” 

“ named) 

Page 274, line 18 (head note), for idol : re id idol 
Page 278, line 16, for “ Rampaini ” read “ Ramp ini 
Page 379, line 15 (head note), for “ of” read “ or”. 
Page 384, line 8, for “in the suit” read “in suit”. 
Page 397, line 14, for “ nor ” ?'ead “ not”. 

Page 605, line 13, omit comma after “ question”. 

Page 605, line 14, for “ whicli ” read “ in wliicli ”. 

Page 605, line 14, omit comma after “demurrer”. 

Page 638, line 21, for “ partition ” 7-ead “ portion ”. 
Page 837, line 3 (head note), for “ or ” read “ for ”. 
Page 977, lijie 25, for “ Limitations ” read “ Limitation 


read 
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im APPEAL FR0ii THE CHIEF COCIIT OF LOWEH BORIVIA, AT HAHCOON,! 

Vompamss *4cl5 (I I of ISS^) ss. 6^ 40^ and 41 — CeriiiiGate of Incorponiifon 
of Com2)anp^ effect of — Objection to Formation of Compaup^ the 
Memorandum of Association 7iot helmj signed bg sere^t jmrsons as 
requhrd — Jl alter in issue not 7nade ground of attack in former suit — Fes 
judicata — Civil Procedure Oode^ ISS^^ s. IS. 

Tlie prqvim^His of the Indian Coiupanies Act (VI ot‘ 1882) as ret!;'ards 
the incorporation of Cmupaoies are the same as those coritained in the 
Imperial Act of 1862, except that it is specially proviihai in section 40 of 
the Indian Act that it is not the tliity of the Registrar to require evidence 
as to whether the snhgcrihers to the I\Feniorandniu of Asvsociation are 
coinpeteut to contract. 

Section 6 of the Act provides that any seven or more persons 

may, by subscribing their names to a Alemorandum of 

Association and otherwise complying with tlie requisitions of tliis Act in 
respect of registration, form an incorporated Company, etc.” And s. 41 
cunicts tliat a certificate of the incorpoj*ation of any Company given })y the 
Registrar shall l>e conclusive evidence tiutt all the requisitions of tins Act in 
respect of registration Iiave been complied with. ” 

^ Fresent : Lord Macnageten, Lord Atikinson, LofiP Bhaw, Sir Joh,^' 
Bi)G!5 and Mr. Ameer 'Au. 
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The Memorandum of Association of a proposed Company was signed 
before the Eegistrar by two adult persons, imJ also by a person who niMlm* 
the Giiardiaiis and Wards Act (YIIJ. of 1800) had been dtily appointed by 
tile Court guardian of five minors, the guardian making a separate sign at lire 
for each minor ; and the Registrar issued a certificate of the {Ine iiiforivH-jv 
tion of the Company. In a suit in which it was objected, ifitfr alJti, that 
the Company was not properly constituted, the Mena>nmdnm of AssociatJmi 
not having been signed by the rerjnirecl number of seven subscribers : — 

Held (reversing the decision of the Ctdef Court of Lower Burniu on its 
Appellate Side), that assuming tile conditions of registration wen* not duly 
complied with, the certificate of incorporation was cunclusivfi for all pnrpos»-^. 
and tlie Court could not go belun<i it and consider any alleged defects in 
the formation or constitut on of the Company, 

In re Barned'e Bariking Company, Peels GaseXl) per Lord (Jairns 1.. J., 
and Oalces v. Turquand (2) per Lord Chelmsford L, Cl followed. 

But apart from the English decisions, the use of the word ‘C»therwisc 
in s. 6 of Act VI of 1882 showed that the statutory condition tliai the 
Memorandum of Association must be signed by seven or more persuns wa^ 
as much a condition of registration as any otlier to be found In the* Aef, 
which was preliminary to registration and apparently essential. 

Held^ also, that the issue as to the invalidity of the Cmnpany mtgh? ami 
oiiglit to have been made a ground of attack in a former suit brouglti by 
the same plaintiff against the same defendants in 1902 which hud bmui 
dismissed. All the facts, on which tiic present suit wus based, were kmvwn fn 
tile plaintiff and were stated at lengtli in the proceedings in tiic I’Mmim* snib 
No further evidence would have been needed. Nothing was warning loif 
the addition of an issue on the point. The present suit us rogiinln ihui 
question wuvs therefore barred as r 6* under s. Id, ExplanaHlm 2 uf 
the Civil Procedure Code, 1882. 

Kamemar Pershad v. Rajkumari Ruttan Ixoer (8) folluu'cd. 

Appeal from a judgment and decree dsr August 
1910) of the Cliief Court ol Lower Duriiia on its 
Appellate Side which reversed a jadgmeur .and decree 
(January 5th, 1909) of the same Court, on its Origina! 
Side. 

The defendants were tlie appellants to Ilis Uajesty 
in Council. 

(1) (1867) L. li. 2 Ch. -ipp. 674, (iSO. (3) (iSi»2) I. L. It 20 Ctif.-. 7;t 

(2) (1867) L. B.. 2 E. & k. App. 325, 334. L, It. i ;) L A. 234. 
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The facts which led to tlie iiistitiitlon of the suit 
oiit of which the present appeal arose, were tliat one 
Hadjee Goolain Ariff, a wealthy Mahoinedan mercliant 
of Rangoon, being early in 1902 about 65 years of age 
and in bad health, was desirous of disposing of his 
property’ during his lifetime in such a way as would 
provide for his two Junior wives and five infant 
children, and prevent his two eldest sons on whom he 
had exi^ended mucli money and who had proved 
ungratefu], from having any control over the minors’ 
shares or the bulk of liis proi»erty, and also to })j'event 
his imoperty, which he wished to have kept as a whole, 
from being distributed. 

In March 1902, with these objects in view, Hadjee 
Goolam Ariff petitioned the Chief Court, under the 
Guardians and Wards Act (VIII of 1890), to appoint 
one Hasiiim Cassini Patail guardian of the property 
of his infant children during their minority. The 
petitions stated that the application was made to 
enable Hashim Cassini Patail as such guardian to take 
possession and charge of the infants’ shares in the 
property to be CO]] veyed to them, and to sign certain 
Articles of Associatioji of a Company then undei- for- 
mation, and which was subsequently formed, under 
the name of the Golam Ariff Estate Comiiany, Limited. 
The prayer of these petitions was granted o]i 10th 
April 1902, and Hashim Cassini Patail was d]i!y 
appointed guardian of the infants’ property. 

On 2nd April 19C2, Goolam Ariff executed seven 
deeds in favour of his two junior wives and five infant 
children respectively of certain undivided shares in 
18 parcels of land in Rangoon, and shares in six trad- 
ing companies of limited liability which foi- the 
puipose of the deeds he considered as being divided 
into 2,000 parts; of these he conveyed 850 to lii.s wivCiS 
and children, and kept 1,150 for himself. 
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On nth April 1902, the Memorandum and Articles 
of Association of the Goolam Ariff Estate Company 
were signed by Goolam Arifif himself, by one of his 
wives and by each of the five infant cliildren by their 
guardian, Hashim Cassim Patail. The Memorandum 
and Articles of Association were duly registered the 
next day (April 12tli, 1902), and the certificate of 
incorporation dated on that day was issued by tlie 
Registrar of Joint Stock Companies pursuant to the 
] ndian Companies Act (VI of 1882). Subseqitently, 
between 22ud April and 3rd May 1902, the whole of 
the property originally conveyed to the wives and 
childre]] as w'ell as the portion retained by Goolam 
Ariff himself w’ere transferred to the Goolam Ariff 
Estate Companj’ in return for shares in the Company, 
the number of shares assigned to each of tlie members 
being the same as the number of 2,000th parts held by 
each member under the distribution of 2nd April 
above mentioned. In particular by a deed dated 
3rd May 1902, and made between Goolam A tiff and 
the tw^o junior wives and five iniiior childgren of the 
one part and the Goolam Ariff Estate Company of tlie 
other part, Goolam Ariff and the wives and children 
(the latter by their guardian) conveyed all their 
respective shares in the lands, tenements and heretlita- 
ments mentioned in the schedule thereto (wiiicli 
consisted of the 18 parcels of land in Rangoonl unto 
and to the use of the Compajiy. 

On 19th AiuiJ 1902, Goolam Ariff executed liis last 
will and testament and as executors rlioreof lie made 
his three brothers, his eldest son Ebraliim Goolam 
Ariff, one of the present respondents, and Hashim 
Cassim Patail, tlie guardian of his infant children. On 
16th May Goolam Arifl' died, and probate of liis will 
was granted to his eldest son Ehrahim Goolam Ariff 
on 23rd June 1902, and to Hashim Ca.sslra Patail on 
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15th July 1902. The other executors did not take out 
probate. 

Subsequently to bis father’s death the respondent 
Bbrahiin Goolain Ariff by proceedings in the Courts 
to set aside tlie disposition of his property made by 
his father by the deeds of x4.pril 2nd and 3rd M;iy 1902, 
and the formation of the Goolain Ariff Estate Company. 
On 16th Jul 3 ^ 1902, he instituted a suit (146 of that 
year) to have it declared that the deeds of 2ud April 
and .3rd May were void and should be delivered up to 
be cancelled on grounds based chiefly on principles of 
Mahomedan law^; and also as regards the deed of 
3rd May 1902, that it was void as being made without 
consideration and not in accordance with the provi- 
sions of the Indian Companies Acts. Both Courts in 
• Burma dismissed the suit. In the Burma Aiipellate 
Court the question as to the validity of tlie signatures 
to the Memorandum of A.ssociatLon of the Company was 
raised and much discussed, though it had not been set 
up in the original trial : and one of the respondent’s 
grounds of appeal to His Majesty in Council was thai 
the Court below should have held that the circum- 
stance that, out of the seven persons who jmrported 
to constitute themselves into the Goolam x\rifl; Estate 
Company, four were minors, invalidated the transac- 
tion, the subject matter of that suit. On 3rd .Inly 1907. 
His Majesty in Council confirmed the Judgments of 
tlie Burma Courts (1). In 19U4, Ebrahiiu Goolain 
Aritf iiresented a petition to the Chief Court of Lowei' 
Burma (Civil Miscellaneous Petition 68 of 1904) for 
the winding uii of the Goolain Ariff Estate Company 
on the ground that it had never lieen duly con- 
stituted because of the matters set up in the present 
suit, but he withdrew that petition at the hearing 
on 2ud August, 1904. In September 1904, while the 

(1) See Tbmhim Goolam Ariff v. Saihoo, 1. L. B. 35 Calt.!. I. 
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former .suit was tiiidei’ appeal to His Majesty in Council, 
Ebraliim Goolam Ariff iiistitutecl the present suit 
against all the appellants except the Goolam Ariff 
B.state Company by filing on 13th September a plaint 
wliicli nncler subsequent orders was amended by 
making Bbrahim Goolam Ariff sue as executor of the 
estate of Goolam Ariff deceased, and adding the 
official Receiver (who had been appointed by the 
Court in the previous suit Receiver of the roper ty of 
Goolam Ariff in question in that suit) as co-plaintiff 
and the Goolam Ariff Estate Company as co-defendant. 

The plaint as amended was delivered on 11th July 
1905, and claimed that the Goolam Ariff Estate Com- 
pany was not and never had been a projterly incor- 
porated Company, and that tlie memorandum and 
certificate of registration of the Company should be 
declared void, and that no Comj)any had been eon- 
stitnted thereby, and the property purported to htive 
been conveyed to the Company should be transferred 
to the persons entitled to the same. 

The defendants in their written statements denied 
the right of the plaintiff Bbrahim Goolam Ariff' to 
maintain the .suit either personally or as executor, and 
alleged that the i^laintiffs were estopped by rea.son of 
the withdrawal of their proceedings to wi]id up the 
defendant Company oji the grounds on whicli tliey 
based their present actioji in Civil Misceiiaiicons 
Petition 68 of 1904, tlie matters being res Jiidiatta and 
also because of the proceedings iJi the previous suit. 
They further pleaded that the Certiffcat(> of Incor- 
poration was conclusive as to the pro|>ei- formation 
of the defendant ComI)an 3 ^ 

Issues were raised and settled, of which only ttie 3rd 
and 4th were material to the pre.sent appeal, namely— ■ 

(3) Is this suit barred by the withdrawal of 
proceedings in Civil Miscellaneous No. 08 of 1904. 
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iiml by Civil Regular No. 14(1 of 1902 and the order 
and decree respectively pa.ssed in those proceedings, 
and by reason of the judgment and decree iji the suit 
of 1902? 

(4) Is the Cei'titicate of Incorj)oration of the Com- 
]iany conchisive as to its due ijicorporation, and has 
this Court any jurisdiction to question its validity ? 

Apart from the issues as to the proper parties to 
sue which were disposed of as preliminary points? 
Biggb .1., before whom the suit first came, held, on 22nd 
December 1905, as to issues (3) and (4) that the number 
of signatories to the Memorandum of Association was 
not sufficient to satisfy the in*ovisious of the Iiulian 
Companies Act ; but that the Court had no power to 
go behind the Certificate of Incorporation ; and tliat 
though the suit was iiot barred by the result of the 
previous suit 146 of 1902, its subject matter was 7'es 
judicata in consequence of the proceedings for winding- 
up the Company (Civil Miscellaneous 68 of 1904). 

On appeal from that decision the Appellate Court 
(C. E. Fox C. J. and Irwin J.), held, on 16th July 1906, 
that owing to the peJidency of the prior suit 146 of 1902 
before His Majesty in Council in which the subject 
matter was, or might be, the same, the Chief Court of 
Lower Burma was, by reason of section 12 of the Civil 
Procedure Code, not competent to try the suit, though 
there was no prohibition against its institution. The 
Appellate Court, therefore, while setting, aside the 
decision of BlGtGE .1., ordered that the proceedings and 
the trial of the suit should be stayed until the tlecisioti 
of the Privy Council had been given. 

After the decision of His Majesty in Council (whicii 
affirmed the decisions of tlie Chuirts below) in 146 of 
1902, was made known the presejit suit was reheard 
before ROBINSON J. who on oth January 1909, decided 
in favour of the defendants, the present appellants. 
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1912 He was of opinion that tlie present snit was not 
barred by the decisions in the previous suit fllb of 

(looLAM 1902 ) on the ground that the matter in issue in the 

./Vrife * 

j,. pi’esent suit was not directly and substantially in 
o^ootTm former suit, nor was it heard and finally 

Arim. decided. He also held that the suit was not barred by 
the withdraival of the proceedings in tlie petition for 
winding np the defendant company (68 of lh04) 
because under certain provisions of the Civil Pro-' 
cedure Code a petition under the Companies Act 
did not bar a suit governed by the Code even though 
the object of both was the same. 

On the question raised in the 4th issue the learned 
Judge referred to the Indian Companies Act (VI of 
1882) and the English Companies Act of 1862, wide Ii 
he said was followed “ very closely and indeed 
almost verbatim” by the Indian Act. “ The decisions 
of the English Courts ” he remarked ■’ also were embo- 
died, as for instance, in the e.vplanation added to sec- 
tion 6 of the Indian Act;” and was of opinion that 
“ this was done deliberately by the Legislature,” ami 
that “this being so the decision of the English 
Courts are peculiarly authoritative, and cannot be 
disregarded, and this is all the more so as there arc 
no decisions of the Indian Courts on the point.” 

After referring to and discussing a large number 
of English cases bearing on the force and efioef of 
the certificate of incorporation on antecedent defects 
and irregularities iu the constitution and formation 
of a company, he came to the conclusiuii that tlie 
certificate was final as to all antecedent reijuisites 
and that the Court could not go l)ehind it, and ques- 
tion the validity of the signatures to the Memo- 
randum of Association., or the competence of the 
signatories to contract. Though no further question 
arose the learned Judge, as to the sufficiency of the 
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signatures to tlie Memorandum of Association, diflered 
from tlie decision of BiGGE . 1 . and expressed his 
opinion that they were sufficient to satisfy the provi- 
sions of tlie Companies Act. He said : 

“ That a guardian can make a contract for his ward is beyojd question. 
In thin case the guardian has conveyed bis wards’ properties to tlio com- 
pany, and tliat conveyance tlte plaintifl soiiglit to have declared void, and 
failed. A guardiac under the Guardians’ and Wards’ Act, 1890. may, snb. 
ject to the provisions of that Act, do all acts which ,are reasonable and 
proper for the protection or beuetit of the property. If the guardian dis- 
poses of the property in contravention of the provisions of tlie Act, the 
disposal is voidable but only at tlie instance of the persons affiecteil thereh}'. 
Here the guardian exchanged the property for shares in the Company, and 
the plaintilfs are probably, thougii I did not decide the point, not alfected 
thereby since the gifts to the minors are good. Had tlie minors them- 
selves signed the memorandum this Court, I nave held, could not go behimi 
tiie certificate. If the signatures create contracts, then the proper way 
to cuter into a contract w’ith the minor is through his guardian, and this is 
what has been done. At least the contract is voidable and thus the case is 
brought within the decisions in the cases of the Aassau Phosphate 
pany (1) and hi re Laxon (2).” 

The suit was consequently dismissed with costs. 

An appeal by tlie plaintiffs was heard by SiK C.- B. 
Fox, Chief Judge, and Parlet J. who delivered judg- 
ment reversing the decision of the Court below on 
the ground that the Certificate of Incoiqjoration was 
only conclusive that the requirements of the Act as 
regards registration were comjilied with, and that 
subscription by seven or more persons was not otie 
of tiie requirements of the Act for registration. They 
agreed with the Court below that the suit was not 
barred eis res judicata in consequence of the pj-evious 
litigation. The material portion of the judgment was 
as follows : — 

The memorandum W’as not signed hy seven persons but by three only. 
One of those three signed his name five times m guardian of the several 
minors whose names are printed as subscribers to the memorandum. It is 
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(!) (1876) L. R 2 Oh. D. 610. 


(2) [1892] n Ch. D. *556. 
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1912 He was of opinion that the present suit was not 
barred by the decisions in the previous suit (146 of 
(iooiAii 1902 j on the ground tluit the matter in issue in the 
y.”’’ present suit was not directly and substantially in 
former suit, nor was it heard and finally 
AiiaV. decided. He also held that the suit was not barred by 
the withdrawal of the proceedings in the petition for 
winding up tlie defendant company (68 of 1904) 
because under certain provisions of the Civil Pro-- 
cedure Code a petition under the Companies Act 
did not bar a suit governed by the Code even though 
the object of both was the same. 

On the question I’aised in the 4th issue the learned 
Judge referred to the Indian Companies Act (VI of 
1882) and the English Companies Act of 1862, which 
he said was followed “ very closely and indeed 
almost verbatim ” by the Indian Act. “ The decisions 
of the English Courts” he remarked ’’also were embo- 
died, as for instance, in the explanation added to sec- 
tion 6 of the Indian Act;” and was of opinion that 
“ this was done deliberately by the Legislature,” and 
that “ this being so the decision of the English 
Courts are peculiarly authoritative, and cannot be 
disregarded, and this is all the more so as there are 
tio decisions of the Indian Courts on the point.” 

After referring to and discussing a large number 
of Englisli cases bearing on the force and effect of 
the certificate of incorporation on antecedent defects 
and irregularities in the constitution and formation 
of a company, he came to the conclusion that the 
certificate was final as to all antecedent requisites 
and that the Court could not go behind it, and ques- 
tion the validity of the signatures to the Memo- 
randum of Association, or the competence of the 
signatories to contract. Though no further question 
arose the learned Judge, as to the sufficiency of the 
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Bignafciires to the MeBioraiidiim of Association, diflered 
from the decision of Big-ge J. and expressed liis 
opinion that they were sufficient to satisfy the provi- 
sions of the Companies Act. He said : 

That a guardian can make a contract for his ward is beyo;id qiiestioiL 
In tills case the guardian has conveyed his wards’ properties to the com- 
pany, and tliat conveyance the plaintiff sought to have declared void, and 
failed. A guardian under tlie Guardians’ and Wards’ Act, 1890. may, suh- 
ject to the provisions of that Act, do all acts which are reasonable and 
proper for the protection or beuetit of the property. If the guardian dis- 
poses of the property iu contraventjon of the provisions of the Act, tlie 
disposal is voidable but only at tlie instance of the persons affected thereby. 
Here the guardian exchanged the property for shares in the Company, and 
the plaintiffs are probably, thougii I did not decide the point, not affected 
thereby since the gifts to the minors are good. Had the minors them- 
Boives signed the memorandum this Court, I have held, could not go behind 
the certificate. If the signatures create contracts, then the proper way 
to enter into a contract with the minor is through his guardian, and this is 
what has been done. At least the contract is voidable and thus the case is 
brouglit within the decisions in the cases of the Nassau Phosphate Com- 
pam/ (1) and In re Laxo7i (2).” 

Tlie suit was consequently dismissed with costs. 

An apjieal by tlie plaintiffs was heard by Sir C.-E. 
Fox, Ohiel Judge, and Paelet J. who delivered judg- 
ment reversing the decision of the Court below on 
tlie ground that the Certificate of Incorporation was 
only conclusive that the requirements of the Act as 
regards registi’ation w^ere complied with, and that 
siibscription by seven or more persons was not one 
of tlie requirements of the Act for registration. Tliey 
agreed with the Court below that the suit was not 
barred as res judicata in consequence of the pi-evious 
litigation. The material portion of the judgment was 
as follows : — 

“Tlie Biemoraudum was not signed by seven persons but by three only. 
Oue of those tliree signed his name five times us guardian of the several 
minors whose names are printed as subscribers to tiie memorandum. It is 
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(lifficoit to iiudenstaiid how a Begistrar coiiJd have accepted and regit^tered 
Huch a ineinoraiidmii, although under section 40 of tJie Act he was not 
bound to require evidence as to whetlier the subscribers to it were com- 
petent to contract, it was at least his duty to satisfy himseif tliat seven 
or more persons !i d signed it. 

''The essential requirement for the formation of a C*)mpany, viz., seven 
or more persons associated for a lawful purpose signing their names to a 
Memorandum of Association, was absent in the case of this Company, and 
primd facie it could not and never did come into existence as a Company 
under the Indian Companies’ Act, 1882. It was contended on behalf of 
the Company and stated by the learned Judge who heard the suit that 
whatever may iiave been tlie defects in the formation of a Company, it came 
into existence by virtue of the registral.ion of the Memorandum and the 
Certificate of Incorporation signed by the Registrar. This view is mainly 
based on the following portion of section 41 of the Act : — ‘ A certificate of 
the incorporation of any Company given by tlie Registrar shall l)e conclusive 
evidence that all requisitions of this Act in respect of registration have been 
complied with.’ 

The effect of a similar provision in the (English) Companies Act of 
18(>2 has been the subject of much discussion in the English Courts and 
eminent judges have expressed divergent views as to what a Certificate 
of Incorporation is conclusive of. It is not for us, in m}^ opinion, to 
say which of tfiose views has the weight of authorities in support of 
it. Our duty is, in the words of Lord Halsbury, L.C., in Salomon 
V. Salomon and Co. (1), to look at what the Act itself has deter- 
mined. The sole guide must be the Act itself. The Act says that 
the certificate sliall be conclusive' evidence, “ that all the requisitions 
of the Act in respect of registration liave been complied with.” In 
my opinion we cannot say that the certificate is conclusive as to re- 
c|uirements of the Act other than those as to registration liaving been com- 
pTed with. I cannot agree that subscription in respect of registration by 
seven or more persons is one of tlie requisitions of the Act. The fact 
that the British Legislature in 1900 passed another Act, (63 and 64 V'ict., 
c. 48), making a Certificate of Incorporation conclusive not only of registra- 
tion but of matters precedent and incidental tisereto having been complied 
with, appears to me to lend weight to the view, that notwithstanding 
judgments of some learned judges that undei the original Act the certi- 
ficate was cortclusive for all purposes, this view was open to doubt. 

The Indian Legislature has riot as yet adopted provisions .similar to 
those of section 1 of the Companies’ Act, 1900. If tlie certificate as to the 


(1) [1897] A, a 22. 



VOL. XL.] . CALCUTTA SERIES. 


11 


defeudaiit Company io this case is lud cooclusive as to matters precedent 
and incidental to the registraiion of the Memorandum, tliere can, in my 
opinion, be no question tiiat the, requirement of section 6 of the Indian Com- 
panies’ Act, that seven persons must sign a Memorandum of Association 
in order to form a company was iK)t complied with in the ease of the 
defendant Corapary. 

“ The language plainly means that seven separate persons must sign the 
Memorandum and it is not complied witli by one person signing his name 
twice or more times in different capacities. It was urged that the matter 
was res- judicata in consequence of previous litigation, but in regard to tin’s 
I agree with the view of the learned Judge who heard the suit.” 

Tbe aj^peal was, therefore, allowed and a decree 
was made in favour of the lAaintitfs. 
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Oil this appeal, 

Buckmaster, K.C., J. W. McCarthy and B. E. 
Wright, for the appellants, contended that tlm Com- 
pany was duly incorporffited inasmuch as the signa 
tures by the guardian to the memorandum of Associa- 
tion for the five minors, counted not as one signature 
but as five. The signatures of the guardian on behalf 
of the minors were acts authorised by tlie order of 
the Court appointing him, and were valid and binding, 
and were in any case within the powers of the 
guai’dian ; and the five signatures by the guardian in 
different legal capacities w'ere separate, and valid 
signatures, and, with the other two signatures, satis- 
fied the requirements of the Comiianies Act (VI of 
1882). The case w^as instanced of a man with seven 
different powders of attorney for seven different 
liersoiif. and signing his name- seven times, each 
signature representing a different person, as being a 
somewhat similar case where the signatures w’’onld 
represent not one only but seven persons. But even 
if it were not so, the certificate of incorporation was 
in law final and conclusive as to the regularity and 
validity of all antecedent acts and proceedings in the 
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formation and constitution of a Company, and tlie 
Court, it wag submitted, had no jurisdiction to go 
beiiind the certificate to examine into such acts and 
proceedings. The certificate gave power to trade 
and carry on all the business of the Company, which 
couid not go on if tbe regularity of its constitution 
and formation were liable to be uijset. Sections 6, 11, 
40 and 41 of the Companies Act, 1882, were refeired to. 
Section 0 of the Act showed, by the use of the word 
“otherwise,” that “subscribing their names ” by the 
proposed members of the Company was one of “ the 
requisitions of the Act in respect of registration.” By 
section 40 their competence to contract was not within 
tlie duty of tlje Registrar to inquire into. Then sec- 
tio}i 41, by the last paragraph made the “ certificate of 
incorporation conclusive evidence that all the requisi- 
tions of this Act in respect of regi.stration have been 
complied with.” Reference was made to In re 
BarnexUs Banking Company. PeeVs Case (1) : Oakes 
V. Titrquand (2) : In re Hertfordshire Brewing Com- 
pamj (3): In re Nassau Phosphate Company (4) : In 
re National Dehenture and Assets Corporation (5) •' 
Ladies’ Dress Association v. Pulbrook (6) .- In re 
Laxon (7) ; and In re Northumberland and Durham 
Bayiking Company (8). The English Companies’ 
Consolidation Act 1900 (63 and 64 Viet. c. 48) set the 
matter at re.st, .section 1 clause (i) of that Act making 
the certificate of incorporation conclusive in all 
re.spects thereby, it was submitted, affirming the law 
as it then .stood : and it has since been confirmed in 
the later Act of 1908 (8 Bdw. VIl c. 69, s. 17). 


(1) (1867) h. H. 2 Uh. App. 674, 680. 

(2) (1867) L. K. 2 1. & Ir. .\p. 32.5, 

.364, .369. 

(3) (1874) 43 L. J. N. S. Cli. 368. 

(4) (1876) L. R. 2 Oh. D. 610. 


(6) [1891] 2 Oh. 50.5, 517, 519. 

(6) [1900] 2 Q. B. 376. 

(7) [1892] 3 Oh. 555. 

(8) (18581 2 De Gex & Jones 357 : 

44 R. R. 1028. 
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It was also contended that the matters in issue in 
this suit were res judicata, because tlie matters which 
were the respondent’s groxiiid of attack in the present 
suit might and ought to liave been made a ground of 
attack in the former suit (146 of 1902), and therefore 
must, xinder the Civil Procedure Code 1882 section 13 
e.viilanation 2, be deemed to have been a matter 
directly and substantially in issue in that suit which 
was decided against the respondent. The suit wa.s 
txlso baiTed b}^ the withdrawal of the mi.scellaneous 
proceeding 68 of 1904; and also by section 12 of tlie 
Civil Procedure Code as having been instituted during 
the pendency (in the Privy Counei]) of the appeal in 
the former suit, and without the leave of the Court, 
which should Jiave been, obtained. Eeference was 
made to sections, 42, 43 and 647 of tiie Civil Procedure 
Code 1882. The children must obtain the proi^erty 
in suit ; the on.]y question was whether they were to 
have it under the deeds of 1902 wliich were tin- 
challenged or to take it in the far more convenient 
form of shares in the Company. 

Bailhache K. C. and Herbefd G. Syiowden, for tlie res- 
liondents, contended that tlie Memorandum of Associa- 
tion of the Company had not been signed bv seven or 
more persons as provided by section 6 of the Indian 
Companies’ Act (VI of 1882), and tlie Comxiany was 
therefore not dul.y constituted and did not' exist at the 
time of its purported registration, inasmuch as it did 
not consist of seven associated persons. Before the 
certificate of the Registrar could be conclusive the 
conditions of section 6 of the Act must be complied 
with ; there must be seven signatures. Here there 
were seven signatures in fact, but only because one of 
them, that of the guardian, occurred five times over. 
The signature of a guardian to a Memorandum of 
Assbciacion purporting to be on behalf of an infant 
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was in law the signature of the guardian only and 
not that of the ward. Tlie conditions of the Act had 
therefore not been compiled with. Section 192 of tlie 
English Act, 1862, which was the same as section 236 
of the Indian Act, was referred to. The words of sec- 
tion 40 of the Indian Act as to the duty of the Regis- 
trar was not in. the Englisli Act. The English law in 
the cases cited did not apply on the question whether 
the Company was dnly constituted: the contract in 
India was that of the guardian, not of the minor. The 
Appellate Court was right therefore in holding that 
tlie certificate of incoiqioration was not conclusive as 
to whether the Company was duly constituted at the 
time of its purported registration ; nor as to whether 
the Memorandum of Association had been duly signed 
by the required number of persons ; nor as to the 
competency of a guardian to sign on behalf of an 
infant, so as to make the latter a contracting party. 
Reference was made to In re Isational Debenture and 
Assets Corporation (1) : In re Nortimniberland and 
Durham Banking Company (2) : Oakes v. Tar- 
quand (3j : In re BarneUs Banking Company. Peel's 
Case (4) per Lord Cairns : Princess of Beuss v, 
Jean Bos (5) per Lord Cairns : In re Nassatt Phos- 
phate Company (6) : Baroness Wenlock v. River Dee 
Company (7) ; Salomon v. Salomon (8) and In re 
Laxon (9). ^The inference to be drawn from section 1 
cl. if) of the English Companies Consolidation Act, 
1900, and tlie later Act of 1908, section 17 is that the 
law was doubtful as to whether the certificate of 


(1) [1801] 2 Ch. 605. 

(2) (1858) 2 DeGex. B. & Jones 357 

4 R. R. 1028. 

(3) (1867) L. R. 2 E. & Ir. Ap. 

325, 346, 353, 367, 376. 

(4) (1867) L. R.2GU. App.674,681. 


(5) (1871) L. R. 5 B. & Ir. App. 

176 ; 200. 

(6) (1876) L. R. 2 Ch. D. 610. 

(7) (1888) L. R. 38 Ch. D. 634. 

(8) [1897] A. C. 22. 

(9) [1892] 3 CIi. 566. 
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incorporation was conclusive or not. It was also con- 
tended that the matter in the present suit was not res 
judicata. It was not decided in the former case : see 
the Privy Council decision in Ihrahim Golam Ariffy. 
Saihoo (1). The same kind of relief was not asked 
for now, as was asked for in the former suit. It was 
not a question which w^as bound to be raised in the 
former sxrit : nor was the suit barred by reason of the 
IJroceedings in the Civil Miscellaneous Petition 68 of 
1904 and their withdrawal. Civil Piucedure Code, 
1882, sections 13, 373 and 647 were referred to. 

Buchmaster K. C., in rejxly. If the contract was, 
as contended for the respondents, that of the guardian, 
he need only have signed once ; but he could only act 
as guardian for the five different minors by signing 
for each of them, which showed that he could only 
represent them all by signing five times : his signa- 
tures being for five different persons should be counted 
as five. Section 11 of the Companies Act, as to atte.s- 
tation, was the same as in section 6 ; they are the 
requisitions wanted ; Oakes v. Tarquand (2) had been 
wrongly interpreted for the respondents. As to res 
judicata the words of the Act (section 13, Explanation 
2) must be strictly adhered to. If the issue could have 
been raised, and wuis not, there was a res judicata 
with respect to it. The respondents thought it did 
arise as they put it forward on appeal : they did not, 
as they might have done, get the issues amended, and 
not having done that, all the Judges said it could not 
be raised, not having been taken in the lower Courts. 

The judgment of their Lordships was delivered by 

Lord Macnaghten. The Record in this case is 
more than oi’dinarily confused and the story is 
somewhat complicated. But for the purpose of this 
(1) (1907) I. L. B. 35 Calc. 1. (2) (1867) L. R. 2 B. & Ir. App. 325. 
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axjpesil. tlio material facts may be stated in a few 
JteA sentences. 

Goor.AM One, Hadjee fTOolain Ariff, a wealthy Maliomedan 

tr. mercliant residing at Rangoon, being dissatisfied with 

Ebbahim the conduct of his two elder sons was minded to dis- 

f.rOOLAM . t 1 1 • 

Awfk. pose of tbe bulk of liis property for the benefit of his 

two junior wives ajid his five yonnger children, who 
wei'e all minors at the time. With this object be 
applied for and obtained five separate orders under the 
Act of 1890 for the apijointment of one and the same 
person as guardian of each of his minor children in 
order that the children by their guardian might accept 
the benefits which he intended to confer upon them. 
Being also desirous that his property should remain 
in one mass, intact and nndistribnted, he procured the 
registration of a limited Company called the Goolam 
Ariff Estate Company, Limited. To this Company in 
return for shares there was transferred so mucli of liis 
property as was retained by liim together with the 
andivided shares in his e.state which he had conveyed 
to his junior wives and his minor children. 

Hadjee Goolam Ariff died on the 1.5th of May 1902, 
having made his will on the 19th of the previous 
month. It was proved by his eldest son, Ebraliim 
(Toolam Ariff, one of the executors therein named on 
the 25rd of Jane 1902. Prom that time to the present 
there has been continuous and persistent litigation in 
wbicli Ebrahim Goolam Ariff has endeavoured to set 
aside tbe disposition which his father made. In all 
tliese attempts Ebrahim Goolam Ariff failed except in 
his appeal in the present suit to the Chief Court of 
Lower Burma. On that appeal the order was made 
from which the present appeal to His Majesty has 
been bi-ought. 

The object of the present suit was to have it 
declared that the Goolam Ariff Estate Company, 
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Limited, was not duly incorporated and that the pro- 
l>erty conveyed to the Company should be transferred 
“ to the persons entitled to the same.” The validity 
of the conveyances to the testator’s Junior wives and 
his minor children had been established in a suit, 
No. 146 of 1902, which ultimately came before this 
Board. But the validity of the incorporation of the 
Company had not been expressly determined. 

The main grounds of defence to the j)resent suit 
were — 

(i) that the certificate of incorporation of the Com- 
pany was conclusive ; and 

(ii) that the question raised by the suit was “res 
judicata.” 

The questions framed to meet these iroints were 
both answered by the Court of Appeal in favour of the 
plaintiffs. In their Lordships’ opinion both ought to 
have been answered in favour of the defendants, who 
are the present appellants. 

In dealing with the first question their Lordships 
will assume that the conditions of registration pre- 
scribed by the Indian Companies Act were not duly 
complied wdth, that there were not seven subscribers 
to the memorandum of association, and that the 
Registrar of Companies ought not to have granted a 
certificate of incorporation. As a matter of fact a 
certificate of incorporation was granted. In their 
Lordships’ opinion the certificate of incorporation is 
conclusive for all purposes. 

The provisions of the Indian Companies Act of 
1882 as regards the incorporation of companies are 
the same as those contained in the Imperial Act of 
1862, except that it is specially provided in section 40 
of the Indian Act that it is not the duty of the 
Registrar to reqiiire evidence as to whether the subs- 
cribers to the memorandum are competent to contract. 

■ 2 
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1912 Pi-o])ably this provision was introduced because 
according to the Indian Law the contract of an infant 
Goolam jg not voidable but void, and it would lead to endless 
confusion and expense if the Registrar were to take 
Bbbatum upon himself the duty of ascertaining whether the 
Akiff. signatories to the memorandum were or were not of 
full age. 

In England the question whether the Registrar’s 
certificate is conclusive was decided so far back as 
1867 by Lord Cairns sitting in the Court of Appeal. 
In PeeVs Case (1) after signature and before registration 
a proposed memorandum of association had been 
altered without the authority of the subscribers so 
materially that in the words of Lord Cairns, “ the 
alteration entirely neutralised and annihilated the 
original execution and signature of the document.'’ 
The Company, however, was registered and the 
Registrar gave his certificate of incorporation. It was 
objected that the memorandum of association had not 
been signed by seven or indeed by any subscribers 
and that the provisions of the Act had not been com- 
plied with. To that proposition Lord Cairns assented. 
But “ the certificate of incorporation,” he said, “is not 
merely a primd facie answer, but a conclusive answer 
to such objection. . . When once the ceiiiBcate of 
incorporatiojiis given nothing is to be enquired into as 
to the regularity of the prior proceedings.” That Was 
a plain and direc decision on the point. The obser- 
vations of Lord Chelmsford in Oakes v. Ttirqnmid(2), 
are to the same effect. “ I think,” said his Lordship, 

“ that the certificate prevents all recurrence to prior 
matters essential to registration, amongst which is the 
subscription of a memorandum of association by seven 
persons, and that it is conclusive in this case that 
all previous requisites had been complied with.” 

(1) (1867) L. R. 2 Oh. 674. (2) (1867) L. E. 2 B. & 1. Ap. 325. 


.ife, 
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Undoubtedly Lord Cairns’ decision lias been cavilled at. 
For instance in Jw re National Debenture Corpora- 
tion (1), a Judge of first instance declined to treat a 
certificate of incoriioration as conclusive wbieb bad 
been as was supposed subscribed by six persons only. 
On appeal, however, further evidence was admitted 
and it was found that the memorandum had in fact 
been subscribed by seven iiersons. On that ground 
the Court of Appeal reversed the decision appealed 
from. But unfortunately the learned Judges of Appeal 
made some observations to the effect that if the learned 
Judge had been right as to the facts his decision in 
point of law would have been correct. These observa- 
tions were mere dicta and besides the Court of Appeal 
could have had no jurisdiction to reverse Lord Cairns’ 
decision. In their Lordships’ opinion that decision is 
of unquestionable authority untouched by any subse- 
quent decision and unimpaired by any dictum in any 
Superior Court, although the Legislature thought lit, 
no doubt for good reasons, to set the matter at rest by 
the Imperial Act of 1900, which put the words of Lord 
Cairns and Lord Chelmsford in a legislative enactment 
repeated in the Imperial Act of 1908. 

Their Lordships are prepared to go further and 
to say that, in their opinion, even if there were no 
authority to guide their decision, the matter would 
seem to them to be absolutely plain on the words of 
the Act. The use of the word “ otherwise ” in section 
6 shows that the statutory condition that the memoran- 
dum of association must be signed by seven persons 
is as much a condition of registration as any other 
requisition to be found in the Act which is preliminary 
to registration, and apparently essential. 

This view is sufficient to determine the case in 
favour of the appellants, but inasmuch as the question 

(1) [1891] 2Ch. 505, 
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Probably this jn-o vision was introduced because 
according to the Indian Law the contract of an infant 
is not voidable but void, and it would lead to endless 
confusion and expense if the Registrar were to take 
upon himself the duty of ascertaining whether the 
signatories to the inemoranduni were or were not of 
full age. 

In England the question whether the Registrar’s 
certificate is conclusive was decided so far back as 
1867 by Lord Cairns sitting in the Court of Appeal. 
In Peel’s Case (1) after signature and before registration 
a proposed memorandum of association had been 
altered without the authority of the subscribers so 
materially that in the words of Lord Cairns, “the 
alteration entirely neutralised and annihilated the 
original execution and signature of the document.’’ 
The Company, however, was registered and the 
Registrar gave his certificate of incori)oration. It was 
objected that the memorandum of association had not 
been signed by seven or indeed by any subscribers 
and that the i}rovisions of the Act had not been com- 
l)lied with. To that proj)osition Lord Cairns assented. 
But “ tlie certificate of incorporation.” he said, “is not 
merely a primd facie answer, but a conclusive answer 
to such objection. . . When once the certificate of 
incorj)oration is given nothing is to be enquired into as 
to the regularity of the prior proceedings.” That w^as 
a plain and direc decision on the point. The obser- 
vation.s of Lord Chelmsford in Oakes v. Turquand (2), 
are to the same effect. “I think,” said his Lordship, 

“ that the certificate pi-events all recurrence to prior 
matters essential to registration, amongst which is the 
subscription of a memorandum of association by seven 
persons, and that it is conclusive in this case that 
all previous requisites had been complied with.” 

(1) (1867) L. B. 2 Oh. 674. (2) (1867) L. E. 2 B. & I. Ap. 325. 
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Undoubtedly Lord Cairns’ decision has been cavilled at. 
For instance in In re National Debenture Corpora- 
tion (1), a Judge of first instance declined to treat a 
certificate of incorporation as conclusive which had 
been as was supposed subsci'ibed by six persons only. 
On appeal, how^ever, further evidence was admitted 
and it was found that the memorandum had in fact 
been subscribed by seven persons. On that ground 
the Court of Appeal reversed the decision appealed 
from. But unfortunately the leaimed Judges of Appeal 
made some observations to the effect that if the learned 
Judge had been right as to the facts his decision in 
point of law^ would have been correct. These ohsei-va- 
tions wei'e mere dicta and besides the Court of Apjjeal 
could have had no jurisdiction to reverse Lord Cairns’ 
decision. In their Lordships’ opinion that decision is 
of unquestionable authority untouched by any subse- 
quent decision and unimpaired by any dictum in any 
Superior Coxrrt, although the Legislature thought fit, 
no doubt for good reasons, to set the matter at rest by 
tlie Imperial Act of 1900, which put the words of Lord 
Cairns and Lord Chelmsford in a legislative enactment 
repeated in the Imperial Act of 1908. 

Their Lordships are prepared to go further and 
to say that, in their opinion, even if there were no 
authority to guide their decision, the matter would 
seem to them to be absolutely plain on the words of 
the Act. The use of the word “ otherwise ” in section 
6 shows that the statutory condition that the memoran- 
dum of association must be signed by seven persons 
is as much a condition of registration as any other 
requisition to be found in the Act which is preliminary 
to registration, and apparently essential. 

This view is sutficient to determine the case in 
favour of the appellants, but inasmuch as the question 

(1) [1891] 2 Oh. 505, 
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of res judicata was very folly argoed tlieir Lordships 
do not tiiink it right to abstain from dealing with it. 

Section 18 of the Code of Civil Procedure of 1882 
enacts that : — 

“ Ko Court shall try any suit or issue in which the matter directly or 
subBtaritially in isue has been directly and substantially in ivssue in a former 
suit between the same parties, or between parlies under whom they or any 
of them claim, litigating under the same title, in a Court of jurisdiction 
conipctent to try sucii subsequent suit or the suit in which such issue has 
been subseipieatly raised, and has been heard and finally decided by such 

Then Explanation 2 of that section dec lares that : — 

“ Any matter which nught and ought to liave been made gi'ound of 
defence or attack in sucli former suit shall be deemed to liave been a matter 
directly and substantially in issue in such suit.” 

It was admitted by the learned coiinseJ for the 
ri^spondents that the alleged invalidity of tlie incor- 
poration of the Goolam Ariff Estate Company, Limited, 
might have been made a ground of attack in the suit 
No. 146 of 1902, in which the validity of the disposi- 
tions made by Hadjee Goolam Ariff was attacked. 

That it oaght to have been made a ground of 
attack in that suit appears to their Lordships to be 
equally clear. All the facts on which the present 
suit is based were known to the plaintiff and a re stated 
at length in the proceedings of the former suit. No 
further evidence would have been needed. Nothing 
was wanting but the addition of an issue on the j)oint. 
The case is plainly within the ruling of this Board in 
tlie case of Kameswar Pershad v. Bajkuniari BiUtan 
Koer. (1) 

Their Lordships therefore think that the question 
raised in the present suit is res/wdlicato, and on that 
ground as well, as on the ground that the certifleate 
of incorporation is conclusive, their Lordshij)s think 
that the suit fails and ought to be dismissed. 

(1) (1892) I. L. E. 20 Gale. 79 : L. E. 19I.A. 234. 
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Their Loi-dBhips are, therefore, of opinion that the 
appeal ought to be allowed and the suit dismissed 
witli costs both liere and below, and their Lordships 
will Immbiy advise His Maje.sty accordingly. 

Appeal allowed. 

Solicitors for the appellant.s: BramallSs White. 

Solicitors for the respohdeut.s : A. H. Arnould 4- 
Son. 

j. V. W. 


PRIVY COUNCIL. 


EANGOON BOTATOUNO COMPANY, LD. 

V . 

THE COLLECTOE, EANGOON. 

[ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA, AT RANOOON.] 

Appeal to Prlop Council'— 'Right of appeal — Proceedings on award hy 
Collector under Land Acqmsitioyi Act {I of 1894)—Decmon of Court 
of Lower Burma on reference hy Collector of Rangoon — Question as 
to value of land a matter for local judicial tribunals. 

No appeal lies to His Majesty in Council from a decision of the Chief 
Court of Lower Burma on a reference to that Court by tlie Collector of 
Kangoon, in proceedings under the Land Acquisition Act (I of 1894), on 
an award made by him as to the value of land acquire<L 

A right of appeal most be given by express enactment, and canimt be 
implied. 

Sandhach Charity Trustees v. North Siaffodshirt Railway Co.(l), per 
Lord Brarnweli, .followed. 

The question in this case, moreover, being only a question of fact as to 
tiie value of land acquired under the Act, was, in the opinion of their 
Lordships, one for decision by local arbitrators or Courts, and not a matter 
Lir determination by a judicial tribunial in England. 

•‘'^ Present : Lord Macnaghten, Lord Shaw, Sir John Epge, and 
Mr. Ameer All .a 

(1) (1877) L. B, 3 Q. B. D. L 
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Appeal from a decision (11th May 1908) of the 
Chief Oonrt of Lower Burma confirming an award of 
compensation made by the Collector under the Land 
Acquisition Act (I of 1894). 

The claimants to compensation were the appellants 
to His Majesty in Council. 

This appeal (stated in the appellant’s case to be 
from an “ award ”) arose of the compulsory acquisition 
of certain lands in the Botatoung quarter of Rangoon, 
belonging to the Appellant Company, by the Local 
Government under the Land Acquisition Act. After 
a very lengthy inquiry the Collector awarded com- 
pensation to the appellants amounting in all to 
Rs. 13,25,720. The area of the Botatoung i)roperty 
was 10‘48 acres, and the value was assessed on the basis 
of Rs. 1,10,000 per acre, amounting to Rs, 11,52,800, 
together with the statutory allowance of 15 per cent. 
(Rs. 1,72,920), to which the appellants were entitled 
under section 23, sub-section 2 of the Act. 

Tlie Revenue Department notification preliminary 
to acquiring the land was published in the Burma 
Gazette of 3rd March 1906 pursuant to section 6 of the 
Act. The apj)ellants did not accept the award, and 
applied for a reference under the Act to the Chief 
Court of Lower Burma, the only question for that 
Court to decide being, as the Court itself said, “ the 
market value of the lands at the date of the publication 
of the notification.” 

The Chief Court (Haetnoll and Robinson JJ.) 
on the reference confirmed the Collector’s award ; and 
the appellants thereupon obtained leavefrom the Chief 
Court to appeal, to His Majesty in Council. 

On this ajjpeal, the objection was taken in the 
respondent’s printed case that no appeal lay. 

Bailhache, K.C., 8anTcey, K.G., Dr. Arnold 
Jolly, for the appellants, contended that the appeal 
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would, lie as of right. The Land Acquisition Act 
(I of 1894), sectioxi 54, enacted that an appeal, lies to 
the High Court “ in any in'oceedings tinder this Act.” 
That would he subject of course to the discretionary 
right of the Court to refuse appeals in certain cases. 
Reference was made to the Civil Procedure Code 
(Act XIV of 1882), section 595, and Civil Procedure Code 
(Act V of 1908), section 109, giving a right of appeal 
fx’oin the High Courts to the Privy Council. The 
Chief Court of Lower Burma is, in respect of appeals 
to England, in the same position as a High Court. 
Appeals have been entertained by this Board under 
the Land Acquisition Acts : see Esra v. Secretary 
of State for India (1), Secretary of State for India 
V. India Q-eneral Steam Navigation Company (2), and 
Secretary of State for Foreign A flairs v. Charlesworth, 
Pilling and Company (3), per Lord Hobhouse. There 
may be an appeal on a question of fact. Under these 
circumstances, it was for the respondent to show that 
the right of appeal had been taken away, and that the 
appeal did not lie. 

Euckmaster, K.G., and Charles H. Sargant, for the 
respondent, contended that no appeal lay, unless it was 
expressly given by the Land Acquisition Act, and no 
right of appeal to His Majesty in Council, it was sub- 
mitted, existed under Act I of 1894. The point had 
not been raised before in any of the cases. The Act did 
nothing but “award” comiiensation for land. Under 
the provisions of the Act the determination of the 
Court established by it was both in name and in fact 
and “award,” and (apart from the special provisions 
of the Act) was not appealable to any greater extent 
than the award of any other tribunal of arbitration. 

(1) (1905) I. L. R. 32 Calc. 606 ; (2) (1909) 1. L. E. 36 Calc, 967, 974 : 

L. R. .32 I. A. 93. L. E. 36 1. A. 200, 202. 

(3) [1901] A. C. 373, 391 ; L. E. 28 I. A. 121, 139. 
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MtiaiactOL'y, the award came before auotliec Court 
winch made another awa.,1 , section 3, sub-sections (6) 

ttat Z ‘ till shows 

p„, t . 1“:®“'’®*''!?® were not the proceedings of a 

“ ?war l‘” ", “ 

,■ 0 ^ « sections 18, 21, 2,3, 24 and 25 were 

but this wis f' ™ sllowed to anotherConrt, 

Hit .. was to be dealt with in a special way, and its 
lesult IS an “awa.d,” not an 


o oruer or “ deprpp ” 

Sect, one ,« 61 and 52 were referred to, it being pointeil 

Sec run made the Civil Procedure Code applicable 
^ proceeding.^, “save in so far as they may be in 
consistent with anything contained Li the Act ' 

“warf” JT ““ ‘''® High Court from the 

a Ii,*n -1 1 appeal given and that was 

g Conit, the e.vpress provision of this limited riol.t 
icgativuig by inference the existence of any general 

u>, iud It been intended that the ordinary procedure 

itoptoT'? ^“cedure Code should 

on ^ T Procedure Code 

o ‘X’?'’ H ‘t" 

s™ .‘re crrp.rdr coTr/rr 

which the word “order ”rTl / ^ 

Uere is not a “ sni ’’ bift '' 
legally acouir bv r" 

•-.r,i6.^-ai ^ ^ ‘icquirea by Government. The present 

j.r;h:rtor:“‘B:r:"B:to;’' r ““ 

(1) (1877) L. B. 3 Q. B. D. 1, 3, 
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and Sandwich (1) a ca-se ander section 29 of tlie Local 
Government Act, 18S8 (ol and 52 Viet. C. 41): In re 
Arbitration hetiveen Knufnt and the Tabernacle Per- 
manent Building Society (1)-. Burgess v. Morton (3). 
Appellate jurisdiction wliicli a person was entitJed to 
invoke must, it was submitted, have reference to an 
appeal expressly given liy the particular statute under 
which the pi'oeetlure has been taken. In tlris parti- 
cular case, moreover, the question is one of fact and 
not of law, and has been carefully and exhaustively 
dealt witli by a Court which had, on the request of the 
parties,- visited and inspected the land acquired, and 
the determination of the Court could not be advantage- 
ously reviewed by this Board. 

Bailhache, K.C., in reply, agreed that tlie right of 
appeal, if there was one, must be found in the statute 
under which these proceedings had been taken. It 
-was submitted, however, that, after the hearing by the 
Chief Court on the reference, that Court made a 
“decree” or “ order” from which are appeal lay to 
this Board. [Loed Macnaghtbjt. How do you get the 
Civil Procedure Code to apply ?] fSection 53 of Act I of 
1894 makes the Code of Civil Procedure applicable. 
Section 109 of the Code of 1908 gives an appeal to this 
Board from the “ decree ” or “ order ” of tlie Chief 
Court. The appellant had a right of apiieai to the 
Chief Court under section 54 of Act I of 1894. In the 
Chief Court he got out of the region of “ awards,” and 
came to a stage of the case which ended in the “ oider” 
or “decree” of the Chief Court. That Court gave a 
“ judgment ” in the case, not an “ award.” 

The judgment of their Lordships was delivered by 

Loed Macnaghtbn. In this case a preliminary 
objection was taken to the appeal. Having heard the 

(1) [1891] 1 Q. B. 726, 726, 727. (2) [1892] 2 Q. B. 613, 617. 

(3) [1896] A. C. 136, 141. 
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point fully argued, their Lordspips came to the com 
cIuHlon that the appeal was incompetent, and they 
intimated tliat on that ground they would humbly 
ad%dse His Majesty that the appeal should be dismissed 
with costs. 

The appeal puri)orted to be an appeal as of right 
from an award of the Chief Court of Lower Burma. 
Some land beloiiging to the appellants had been taken 
for public purposes under the i^ro visions of the Land 
Acquisition Act, 1894. In doe course the Collector 
made his award. The appellants did not accept it. 
They were dissatisfied with the amount of the Collec- 
tor’s valuation. Oa that ground, and on that ground 
only, they demanded, as they were entitled to do, that 
the matter should be referred to the Court under the 
provisions of the Act. The expression “the Court’’ 
in the Act is defined as meaning “ a principal Civil 
Court of Original .Jurisdiction.” The reference was 
takeJi by two Judges of the Chief Court. They sat as 
“ the Court ” and also as the High Court to which an 
appeal is given by the Act from the award of “ the 
Court.” The hearing of the reference occupied 45 
days. More than 100 witnesses were examined. A 
vast mass of documents was put in, and the learned 
.Judges at the request of the i^arties viewed the 
premises. Then they made an exhaustive award deal- 
ing minutely with the evidence, and they held that 
the awai’d of the Collector had given the appellants 
“ all and probably more than the full market- value of 
their property,” and so they dismissed the refer- 
ence with costs. They were precluded by the Act 
from awarding less than the amount awarded by the 
Collector. 

It was admitted by the learned counsel for the 
appellants that it was incumbent upon him to show 
that there was a statutory right of appeal. As Lord 



VOL. XL.3 CALCUTTA SERIEB. 

Bram well, then Bramwell J.A., observed in the case 
of the Sandhack Charity Trustees v. The North 
Staffordshire Bailivay Company (1) : “ An .appeal does 
not exist in the nature of things. A right of appeal 
from any decision of any tribunal must he given by 
express enactment.” A special and limited appeal is 
given by the Land Acquisition Act from the award of 
“the Court” to the High Court. No further right of 
ai^peal is given. Nor can any sucli right be implied. 
The learned Counsel for the appellants relied both on 
section 53 and section 54 of the Act. Section 53 enacts 
that, “ save in so far as they may be inconsistent with 
anything cotained in this Act, the provisions of the 
Code of Civil Procedure shall apply to all proceedings 
before the Court under this Act.” That enactment 
applies to an earlier stage in the proceedings, and 
seems to have nothing to do with an appeal from 
the High Court. Section 54 is in the following 
terms : — 

“ 54. Subject to tbe provisions of the Code of Civil Procedure applica- 
ble to appeals from original decrees, an appeal shall li^ to the High Court 
from the award or from any part of the award of the Court in any proceed- 
ings under this Act.” 

That section seems to carry the appellants no fur- 
ther. It only applies to proceedings in the course of 
an appeal to the High Court. Its force is exhausted 
when the appeal to the High Court is heard. Their 
Lordships cannot accept the argument or suggestion, 
that when once the claimant is admitted to the High 
Court, he has all the rights of an ordinary suitor, 
including the right to carry an award made in an 
arbitration as to the value of land taken for public 
purposes up to this Board as if it were a decree of 
the High Court made in the course of its ordinary 
jurisdiction. 

d) (1877) L. &.3Q. D. D. 1. 
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It is impossible to conceive anything more incon- 
Rangoon venient than that a Court in this country should be 
called upon to review the determination of arbitrators 
Li). RS to the value of a piece of land in India — a mere 

The ciuestion of fact without the advantage of any local 

^ftANaol^’ or the privilege, if it be a privilege, of see- 

anuooj., cloud of witnesses who engaged the attention 

of two Judges of the Chief Court of Lowei* Burma for 
45 days, or even the opportunity and the interest of 
viewing a projperty tlie value of which seems so extra- 
ordinarily difScuIt to discover. 

Appeal dismissed. 

Solicitors for the appellants: A. H. Arnould ^ 
Son. 

Solicitors for the respondent : Coward ^ Rawksley, 

Sons Chance. 


J. Y. W. 
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Before Jmtioe Sir Rickard Harington and Justice Sir Asutosh 
Mooherjee. 

PARBATI DEBI. 

V. 

MATHURA NATH BANERJEE.* 

Enhancement of rent~Bengal Tenancy Act (MU of im) s. 30-LaM 
^elm ooJtutee. ^ ^hstaniially in issue, 

The plaintiff and the defendants wore J.owladars of a property The 
defendants took a raiyati lease from the plaintiff of his undivided sLre'of 
the howltt. Upon a suit brought by the plaintiff under s 30 of the R i 
Tenauj Act for enhancement of rent against the defendant " 

^ that the plaintiff was not the landlord of a “holdimr” with; 

..a«„ .. 

Brokmo T.Tmimiiddin Mondulii) io\\oyxQ,\ 

In a previous suit between the parties for eni, 
was decided that tlio plaintiff had the ri<-ht to or I ' 

defendants, but the suit was dismiss!!; on 

the defendants, was not lower than the rate at which"* 

.enants of adjoining lands. In a subsequent suit between tl '''' 

the question was raised by the plaintiff that bis ri<d,t to e. i' 

of the defendants was re, judicata " 

Aipeai. from Appellate Decree, ^lo. 1421 of iQin '*. 1.1 
ecree of Umesh Gimidr# R... ci . “t 1910, against the 

,1919, affirming the decree' of ’ Sav’d^^'^'r^^ 

ated July 27, 1909. ' ' Munsif of Munshiganj 

(1) (1898) 2. G. W. IS'. 680. 


Jan, 12 
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Second appeal by Parbati Debi, the plaintiff. 

This appeal arose out of an action brought by the 
plaintiff for recovery of arrears of rent and enhance- 
ment of rent under section 30 of the Bengal Tenancy 
Act. The plaintiffs allegation was that she was the 
proprietor of a six annas share of a howla, and the 
defendants of the remaining ten annas share; that 
the defendants took a iniyati, lease of her undivided 
share of the howla ; that the rent of the raiyati hold- 
ing held by the defendants w^as liable to enhancement 
on the ground of its being below the prevailing rate 
imid by the tenants of the adjoining lands. 

The defendants pleaded, inter alia, that the suit 
was not maintainable at the instance of the plaintiff 
who was only a co-sharer landlord, that the rent was 
not liable to enhancement and that the provisions 
of section 30 of the Bengal Tenancy Act were not 
applicable to the case. 

It appeared that the plaintiff brought a suit pre- 
viously against the defendants for enhancement of 
rent, which was dismissed on the ground that the 
rent paid by the tenants (defendants) was not lower 
than the rate at which rent was paid by the tenants of 
the adjoining lands ; but in that suit it was decided 
that the plaintiff had the right to enhance the rent. 

The Court of first instance gave effect to the objec- 
tion of the defendants and decreed the plaintiffs suit 
partially, at the rate admitted by the defendants. On 
appeal, the decision of the first Court was affirmed by 
the learned Sabordinate Judge. Against this decision 
the plaintiff appealed to the High Court. 

Babu Harendra Isaraian Mitter, for the appel- 
lant. The question whether the rent is enhanceable 
or not, is res judicata between the parties. In a 
previous suit between the parties this question was 
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raised and finally decided. Tlie case of Peary 
Mohun Mukerjee v. Amhica Churn Bandopadhya (1) 
supports my contention. The Court below was wrong 
in law in holding that s. 30 of the Bengal Tenaiicy 
Act did not apply to the case. The plaintiff was the 
landlord of the holding within the meaning of the 
section. The izitrodnctory words of s. 3 of the Bengal 
Tenancy Act say that “unless there is something 
repugiiant in the subject or context” holding means a 
parcel or parcels of land held by a raiyat and forming 
the subject of a separate tenancy. Section 30 of the 
Act says the landlord of a “holding” held at a money 
rent may insitute a suit for enhancement. The defini- 
tion of holding as given in the Act is J-epugnant to sec- 
tion 30 of the said Act. The definitions of “raiyat” and 
“rent” show that a raiyat may hold a share of a parcel 
of land for which he may be liable to pay rent to the 
landlord. That being so section 30 of the Bengal 
Tenancy Act wotild be applicable to the facts of the 
present case. 

Bahti Ramesh Ghunder Sen, for the respondent, 
was not called npon, 

Harington .T. This is an appeal by the plaintiff 
whose suit for enhancement of rent has been dismiss- 
ed by both the Courts of first instance and the lower 
Appellate Court. The facts are that the plaintiff and 
the defendants are howladars, the plaintiff having 
six annas of the howla and the defendants ten annas. 
The defendants took the undivided six annas of the 
howla from the plaintiff as his tenants and this in res- 
pect of this undivided six annas of the howla that the 
plaintiff seeks to obtain an enhancement of rent. The 
Munsif and the learned Judge of the lower Appellate 
Court held that the plaintiff was not in respect of this 

(1) (1897) I. L. B. 24 Calc. 900. 
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^ nndivicled six annas tlie landlord of a holding held 
Pahbati f' money rent by an occupancy raiyat witliin the 
Bebi terms of section 30 of the Bengal Tenancy Act and on 
Mathuka that ground, amongst others, dismissed the suit of th<^ 
Ba™. 

HABiN«mv f tlie appellant it is contended, 

that this issue lias been previously deteriuined in 
favour of the plaintiff and that therefore under the 
rule ^ of res judicata the Court was not entitled to 
dismiss ills suit on this ground ; and, secondly, it is 
argued that the plaintiff was the landlord of a holding 
within the terms of section 30 of the Bengal Tenancy 
Act. ■ 

Now with regard to the first question, a suit was 
previously brought, and it was held that iii that suit 
the landlord was entitled to bring his action ; but 
the suit was dismissed on the ground that the rent 
which it was sought to enhance was not lower than 
(hat of the surrounding lands. Therefore, judgment 
was given in favour of the defendants, 'although 
the defendants objection to the competency of the 
suit was in fact overruled. In my opinion, the 
rule of resjudkata does not apply to such cases. 
The jmlgment was passed in favour of the defendants 
and it was not open to them to appeal against tlie view 
of the Munsif wlio overruled the contention urged by 
them. If we were to hold that the rule of res Judicata 
applied it would come to this that the defendants 
were bound by the decision of the first Court and were 
debarred from appealing against the view expressed 
against them because the decision was in their favour 
—the principal point which the Court decided against 
them not being a ground on which the suit was 
decided because tiie suit was decided in their favour 
The defendants were, therefore, debarred from ques- 
tioning the soundness of the decision. The rule of 
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res jiidicata cannot, therefore, be applied to this 
case. 

Then on the second point, wliat is sought to be 
enhanced is the rent of an undivided six annas share 
of the howla and my view is that an undivided six 
annas is not a holding within the meaning of section 
30 of the Bengal Tenancy Act. Under that Act 
‘‘ holding ■’ is defined as a parcel or parcels of land 
lield by a raiyat and forming the subject of a separate 
tenancy. I can undei’stand no proces.s of reasoning 
by which an undivided six annas can be described as 
a parcel or parcels of land because the use of the word 
parcel implies that the land in (piestion has metes and 
bounds. The result is that an ujidivided six annas 
of the howla does not come within the definition of 
the word “ liolding ” and therefore does not fall 
within section .30 of the Bengal Tenancy Act. I’he 
case is not without authority because the case of 
Harihole Brohmo v. Tasimuddin Mondul (1) is a case 
in which this very same question arose and there it 
was decided that ah undivided 8 annas share was not 
itself a holding under section 30 of the Bengal Tenancy 
Act. On a consideration of the statxiteand the authoji- 
ty it seems to me that the appeal ought not to succeed- 
It is conceded that there is no authority in supi)ort of 
the interpretation which the aijpellant wants to i)ut 
on the statute ; and it is a very significant fact, as my 
learned brother points out, that although the decision 
in the case of Harihole Brohmo^. Tasimuddin Mondul 
(1) was given so far back as 1898 there is no subsequent 
amendment of the Act so as to, in any way, derogate 
the effect of that decision. 

For these reasons, I hold that the decree of the 
lower Court ought to be afiSrmed and this appeal 
dismissed with costs. 

(1) (1898; -2.0, W.N. 680. 
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MoorailjEE ,T. I desire to add o few observations 
- ™w 0 , tt, m[de [ up« 

ISylrr f” at least 

llie plaintiff and the defendants are Iiowladars of 

tharot‘ 1 %”'T "'•'t “™aa and 

‘ lie defendants ten annas. The defendants 

sh-nv of^tl^ plaintiff of bis 

^haie of the property. The plaintiff now seeks nnder 

section 30 of the Beno'f*! Tirn.-. > a a 

the rent rr.v, 1 f !f to enhance 

i>eiow ha4'[;is!:,ss^d :L":ir“h;s 

oI^cLut!' ortw^^^^^^ ^PpellanrbTfoi^ 

question ;f his rilhHo 'enhrcd^;i:f T 
defendants is res judicata ; and, secondly till 

deUlt! »' ‘l.e 

^een\,:rr :i z'lz '« 

between the parties ' when the piaW fl'frnm 
endeavoured to enhance fruitlessly 

tletendants. In St waXStf 

the plaintiff that he had the riffhtPnl^?^ 
of the defendants; but the suit was d i smiled 

arwf;:.:’':,:'!?":; rr 

tenaate of adjoining land. ‘ It 

authority of the ca.se of />earw Mo/mn PA / 7 ^ 

Ambica Churn Banclopadhya Q.) that the f 
in favour of the nlniniiff ' ^ decision 

light to enhance the rent is^lolcluLdlTl’*tf 
11161 } t nieiitioned. Tliat r-icsri i ^ ^ 

cti.tin,„iehab,e. There iti:,. 

(1) (1887) I. L. i{, 24 Calc. 900. 
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decision Jnis been based on two grounds either of 
whicli is sufficient to support tiie decree, the decision 
upon each of the grounds is conclusion between the 
parties. Here, however, the decision upon the ques- 
bion of the right of the plain tiif to enhance the rent 
is not the basis of the decree uitiniately made. 
Consequently, it cannot be maintained under sec- 
tion 18 of the Code of Civil Procedure of 1882 that the 
question was directly and substantially in issxie 
between the parties or was finally decided. This view 
is in accord with that taken in the case of Thakur 
Magimdeo v. Thakur Mahacleo Siugh (1). The first 
ground upon which the decision of the Court below is 
sought to be assailed cannot, therefore, be svq)j)orted. 

In supijort of the second ground, it has been con- 
tended that although the defendants held a share of 
the howla under the plaintiff, yet the plaintifl; is the 
landlord of a “holding” within the meaning of sec- 
tion 30 of the Bengal. Tenancy Act. Now the term 
“ holding ” as defined in clause (9) of section 3 of the 
Act means a parcel or parcels of land held by a raiyat 
and forming the subject of a separate tenancy. Stress 
is laid, however, by the appellant on the introductory 
woMs of the section which provide that the defini- 
tions gjven are to apply unless there is something 
repugnant in the subject or context. But it has not 
been shown, to us that there is anything in section 30 
repugnant to the definition of the term “ holding” 
given in clause (9) of section 3 of the Act. On the 
other hand, the cases of Hari Charan Bose v. liimjit 
Singh (2), Baidya NathDe Sar 'kar v. Him (3), Haribole 
Brohmo'v. Tasimiiddi Mondzdaiid Ahadulla Y.Cragan 
(4), conclusively show that an undivided share in a 
parcel or parcels of land cannot be a “holding”. In 
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(1) (1^91) L L. .R. 18 Oak*. 647. (3) (1897) I. L. R. 25 Oak. 917. 

(2) (1896) L L. B. 25 Calc. 917 n. (4) (1902) 2. C. L. J, 10. 
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fact a ijarcel of laud is land defined by metes and 
bounds and consequently a sliare in a parcel of land 
cajinot be deemed to be a parcel of land within the 
meaning of the definition of the term “holding”. 
Reference has finally been made to the terms of section 
5, clause (S) and section 3, clause (5) of the Bengal 
Tenancy Act, where definitions are given of the terms 
“raiyat” and “rent” respectively, and it has been 
pointed out tliat a raiyat may hold a share of a parcel 
of land for which he may be liable to pay rent to the 
landlord. That need not be disputed. But it does 
not follow tliat, when a raiyat holds a share in a parcel 
of land, he has a “holding” as defined in section 3, 
clause (9). The case of Jardine, Skinner & Co. v. Mani 
Surut Soondari JDehi il), where their Lordshij)s of the 
Judicial Committee held that a right of occupancy 
might be acquired in respect of an undivided share 
of land under the Bengal Rent Law of 1868, and the 
decision of this Court in Baidya Nath Mondal v. 
Sadharam Misri (2), where a similar view was taken, 
are clearly of no assistance to the plaintiff, because 
\Vhat lie has to establisli is that he is the landlord of a 
“ holding” within the meaning of the Bengal Tenancy 
Act. In my opinion, he has failed to do so. 

Both the points urged fail, and the appeal must, 
therefore, be dismissed with costs. 

C. a, Appeal dismissed. 

(l) (1878) 3. 0. L. K. 140. (-.i) (1904) 8. 0. W. N. 751. 
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CIVIL RULE. 


Before Me Sir .hn,oe/> Mookerjee and hr. Jueiiee Carnduff. 

HAEI MANUAL 

tK 

KESHAB CHANDRA MANA* 

Sanction for proMon-Appliraihn to DUtric.t .lodge under , 7 SJ 
d- the Criminal Procedure Code (Act V of 189S)-Transfer 

<fsuck appUaaUou to a Subordinate .Mgefor disposal-Juricdiction- 
Ctnl Courts Act (XII ofISSr), ss. 31 (3), (4) and 33 (l)~Appeal. 

_ An application made to a District Jndgo under s. 195, «nb-H. (6) of the 
Crnninal Procedure Oode, against the order of a Munsif cannot 1 ^ 
transferred by the district Judge to a Subordinate Judge for disposal. ' 

Bam Charan Chanda Talukdar v. Taripulla (I) appro^■ed. 

Semhle : .An application under s. 195, sub-s. (d) of the Criminal 
u,cednre Code IS not an “appeal” within the meaning of s. 22 sub-s f/l 
01 the Bengal Civil Courts Act, 1887. ’ ' * ^ ^ 

otufm ^ to the petitioners, Hari Maiiclal and 

On the 27tJi April 19U8, an application for coinnro- 

!c decice-holder, in execution of a decree obtained 
b> him against Hari Mandal and others, the JndgmeuL 
debtors, in a mortgage suit, and tJie execution case yyas 
mdeied by the Munstf to be dismissed on fail satislHc- 

May IJOb, tlie decree-iiolder filed a’ petition undp.- 
o ^^et f Procedare, 

ground tl^d Urn 

application for compromise was 

^lookerjee, Subordinate ^.dge mdlap^r^M lu^' 2 ^, 

(1) (1912) I. L. B. 39 Calc. 774 


Apr/i 1 
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not filed, by liini or on his behalf, and he alleged that 
the said application was forged. On the case having 
been heard by the Munsif, it was found that the 
application was a forgery, and it was ordered, on the 
9th September 1908, that the order of dismissal in the 
execution case be set aside. Against this latter order 
Hari Mandal pr-eferred an appeal, in which the judg- 
ment of the Munsif was upheld. Thereupon, Keshab 
Chandra Mana applied for and, on tlie 21st January 
1911, obtained sanction from the Munsif to prosecute 
Hari Mandal, one of the judgment-debtors, under 
sections 193, 196, 463 and 471, Indian Penal Code, and 
his witnesses under sections 193 and 471 I'ead with 
section 107, Indian Penal Code, while the other judg- 
ment-debtors wei’e ordered to be discharged. Against 
the Munsif s order granting sanction for prosecution, 
two ai)peals were filed before the District Judge who 
transferred the said apimals to the file of the Subor- 
dinate Judge for disj)osal. On the aj)peals being dis- 
missed on the 2tth August 1911, Hari Mandal and his 
witnesses ai)p]ied for and obtained a Rule from the 
High Court against tire order granting sanction to 
prosecute them. 

Babu Manmatha Nath Mookerjee and Babti Satin- 
dra Nath Mickerjee, for the petitioners, in support 
of the Rule. The District Judge had no jurisdiction to 
transfer the case from his file to that of the Subor- 
dinate .Judge. An ai^ijeal from an order under section 
195, Criminal Procedure Code, is not such an appeal as 
is contemplated by section 22(7), Bengal Civil Courts 
Act, and must be disposed of by the District Judge 
himself, who alone is the competent authority to (leal 
witli such matters. Appeals from the Court of the 
Munsif ordinarily lie to the Court of the District 
Judge, and for the purposes of section 195, Criminal 
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Procedure Code, fclie Muiisifs Court is subordinate to 
that of the District Judge. This was virtually a 
petition for revision, though couched in the form of an 
appeal, and the District Jtidge was, therefore, the 
oidy comj)etent authority to disi)Ose of it. 

Babu - Mohini Bath Bose, for the opposite party, 
showed cause. The sanction to prosecute the peti- 
tioners was granted by the Munsif. The petitioners 
appealed to the District Judge, who transferred the 
api^eal to the Subordinate .ludge for disposal. Under 
section 22(i) of the Bengal Civil Courts Act (XII of 
1887) the District Judge was cohipetent to make this 
transfer, and the Subordinate Judge was acting within 
his jurisdictioji when he made the order against 
whicli tliis Rule has been obtained. 

Mookeejee and Oaendupp JJ. This Rule raises 
the cpiestion, whether when an application has been 
made to a District Judge under section 195, sub-section 
(6), Criminal Procedure Code, the application can be 
transferred by him to a Subordinate Judge for disposal. 
Sub-section (6) provides that any sanction given or 
refused under the section may be revoked or granted 
by any authority to which the authority giving or 
refxrsing it is subordinate. Sub-section (7) then ixro- 
vides that for the purixoses of this section every Court 
shall be deemed to be subordinate only to the Court 
to which appeals from the former Coxirt ordinarily 
lie. Now, section 21, sub-section (2) ,of the Bengal 
Civil Courts Act, 1887, provides that an appeal from 
an order of the Munsif lies to the District Judge. 
Consequently, the District Judge is the authority 
competent under sub-section {6) of section 195, 
Criminal Procedure Code, to revoke or grant a sanction 
which has been given or refused by a Munsif. The 
District Judge, in our opinion, is not competent under 
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Bengal Civil Oou* 

te disposal by tbe SnboS" 

any appeal, pending before bi“Tom a! 

WBcationlde enbT; 

tion (6) of section 195 of the Oriminoi p i s^io-see- 
iH, in our view not -lo i a, Procedure Code, 

sub-section ( 7 ) of section S^oftT*p^ meaning of 

Act, 1887 . It Juts not beo Pengal Civil Courts 
case that any order 1 as h « Wsted to us in this 

nndea eub-iciion ^ofTeclT^n 4 f 
Civil Courts Act 1«S7 c i. ^ Bengal 
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Rule absolute. 

(1) (1912) 1. L. R. 39 Calc. 774. 


O.M. 
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CRiMiNAL REVISION. 


Bejore Mr. Justice Ilolmwood ami Mr. Justice Imam. 

MANIRUDDIN SIRCAR 

V. 

ABDUL RAUB\* 

Criminal Eechion — Dismissal of complaint., reasons for — Criminal Procedure 

:.Ci^0 V of 189S)^ s. BOS — Grounds not taken in the first Cotirt of 

JReeiHon might be taken in the High Court — Government Circular^ it.s 

effect — Statute Um — Practice. 

Grounds^ which were not urged in the first Court ot* Revision, inigiit be 
taken in the High Court. 

Under s. 203 of the Criminal Procedure Code (Act V of 1898) reason for 
dismissing the complaint must be recorded. 

No circular of the Government can authorb.e Magistrates to infringe, or 
in any way alter, the statute law. 

On the 2ncl of Janiiary 1912, one Maniruddiu Sircar 
made a coinplaijit before the Subdivisional Magistrate 
of Tangail against tlie Sab-Inspector in charge of 
Oopalpur and two policemen, charging them with 
having extorted Rs. 100 as bribe for withholding the 
search of his honse. After examining the complainant, 
the SabdivisLonal Officer asked the second Magistrate 
to liold a local enquiry. Thereaioon the second officer 
examined ten witne.sses locally. These witnesses were 
cross-axamlned at length for the defence. On the 11th 
of January 1912 the second officer snbmitted his report 
recommending trial of the Sub-Inspector. 

On receipt of the report submitted by the 2nd 
officer, the Subdivisional Officer called for some police 

® Criminal Revision, No. 357 of 1912, against the order of J. D. Cargill, 
Sessions Judge of Mymensingh, dated PeU 29, 1912. 


1912 

April 18. 
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papers and also some witnesses mentioned by the 
accused Sub-Inspector. 

After examining the witnesses, the Subdivisional 
Officer, on the 7th of February 1912, dismissed the 
complaint uirder s. 203 of tlie Criminal Procedure Code, 
and dii’ected the complainant to be prosecuted under 
s. 211 of the Indian Penal Code. 

Against that order the complainant moved tiie 
District .Judge, who, by his judgment dated the 29th of 
February 1912, declined to interfere in the matter. 
Against this order of the District .Judge, the complain- 
ant moved the High Court and obtained the present 
Rule. ' 

Babu Narendra Kumar Bose, for the petitioner. 

Holmwood and Imam JJ. This was a Rule call- 
ing upon the District Magistrate of Mymeirsingh to 
show cause why an order for further enquiry in this 
case should not be made, and why the order for pro- 
secution under sectioir 211 of the Indian Penal Code 
passed should not be set aside on detailed grounds 
which after considering the general allegations of the 
petitioner we ourselves formulated with some care. 
The learned J udge takes exception to the Rule on the 
ground that these reasons which, as we have said, we 
ourselves formulated with some care, are not grounds 
which were urged before him, and this is an infringe- 
ment of the spirit of the High Court’s order that in 
revision matters must first of all be urged before the 
first Court of revision. We do not think it is so. The 
matter was put before us by the learned vakil in pre- 
cisely the same general way in which it was put 
before the learned Judge, the principal arguments 
being, first, that on the evidence further enquiry 
should be ordered, and, secondly, that even if such 
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farther enquiry were not oixlered, the evidence did 
not justify the proceeding under section 211. We 
found that there were ratlier more intricate and 
important points involved in this matter; and if the 
petitioner takes advantage of the superior intelligence 
and legal training of the learned vakils of this Court, 
we cannot see why he should be debarred from urging 
even new matter in. moving this Court. It may very 
well be that the learned vakil in the mufassil neither 
knew, nor appreciated the imints which might be 
raised in a case of this kind. 

Now coming to the merits of the matter, the 
learned Magistrate admits that he is out of Court, inas- 
much as he did not recoid any reasons for dismissing 
the complaint. It is an imperative provision of the 
law which has been specially enacted in the latest 
amendment of that law in section 203, Criminal Pro- 
cedure Code. The law says that in such cases he shall 
briefly record his reasons for dismissing the com- 
plaint. There can be no question of irregularity where 
the provisions of the statute are imperative and are 
directly disobeyed. We need not go into the other 
points, inasmuch as if the order of dismissal is with- 
out Jurisdiction and altogether bad there must be a 
further enquiry, and there cannot be any proceeding 
under section 211 until such further enquiry has been 
made. 

Having regard to the very unfortunate results 
of a certain Circular of the Grovernmeut of Bengal, 
which is constantly being referred to before us, with 
regard to emquiries which ought to be made into 
the conduct of Police officei-s when they are charged 
with any offence, we wish to point out that no Circu- 
lar of the Groveniment can authorize Magistrates to 
infringe or in' any way alter the statute law. We have 
no doubt that this Oii’cular was never intended to 
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enquii-ies under section 202 or any other preliminary 
investigation. Makirtobin 

The Rule is made absolute in these terms, and Sircar 

tK 

there will be further enquiry in tlie manner we have abdci. 
ijidicated. 


S. K. B. 


absolute. 


APPELLATE CIVIL. 


Bejore Justice Sir Cecil Brett and Mr, Juatice N, It Chatter jea. 

1912 
May 6. 

EiTevtition of decree — Notice of execution — Sale — ’Civil Procedure Code (Act 
V of J90S), s, 47^ 0. XAJ^ rr. 22 and 90 — Omissio^i to serve notice^ 
effect of — Whether snl sequent sale tokl — QuesVum relating to exectUio7t 
of decree' — Second appeal, 

Uiiiissioii to nerve a notice under the provisions of 0. XXI, r. 22 
of tlie Civil Procedure Code is not by itself sufficient to render a sale, 
which has been subsequently held, void. 

Sahdeo Faneley v. Ghasiram Gyaical (1) not followed. 

Though an application to set aside a sale on the gTOiiiid that no notice 
ha<i been served as required by 0. XXJ, r. 22 of the Civil Procedure Code, 
is one which cannot he made under the provisions of 0. XXI, r. 90 of the 
Code, hut must be one made under the provisions of s. 47 of the Code, 
still in order to justify a Court in setting aside a sale on ihe ground of the 
oinisBion to serve a notice 'under 0. XXI, r. 22, it must be proved that the 
omission to serve such notice has resn'ted in substantiid injury to tlie owner 
of the property sold. 

Lalshmi Chara7i Sen v. Sris Chandra Boy (2) referred to. 

® Appeal from order, No. 223 of 1911, against the order of IC C. 

Mitter, District Judge of Murshidabad, dated Feb. 3, 1911, confirming the 
order of Gajanan Banerjee, 2nd Munsif of Jangipore, dated Sept. 26, 191()* 

(1) (1893) I. L. R. 21 Calc. 19. (2) (1910) 13 C. L. J. 162, 


KUMED BEWA 
PRASANNA KUMAR ROY.* 
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A second appeal lies from an order passed ou appeal on an application 
to set aside a sale on the gi’mmd, that no notice had been served as required 
l>y O. XXI, r. 'i2 of the Code. 

Second appotil by tlie petitioners (representatives 
of tlie Judgment-debtors), Kumed Bevfa and others. 

This appeal, arose out of an application to set aside 
ti sale held in execution of a rent decree. The peti- 
tioners, who were the representatives of the Judgment- 
debtors, alleged, that no notice was served upon them 
under O. XXI, r. 22, that no sale proclamation was 
served and that no attachment was issued; and as 
sucli the sale Avas bad in law. The opposite party (the 
auction purchaser) denied the allegations made by 
the petitioner's, and contended that omission to serve 
a notice nnder 0. XXI, r. 22, was only an irregu- 
larity, and that the sale could not be set aside in the 
absence of proof of substantial injury caused to the 
Judgment-debtor on account of such omission. The 
Court of first instance having held, that omission to 
serve a notice was only an irregularity, and tliat in as 
much as the jretitioners did not snfier any substantial 
injury on account of such omission, refused to set 
aside the sale. On appeal, the learned District Judge 
affirmed the decision of the first Court. 

Against this decision tiie petitioners appealed to 
the High Court. 

Balm Ghat uhu Shekhar Batierjee tov Bah a Ram 
Chandra Majiimdar (with him BahuHarish Chandra 
Roy), for the respondent, took a preliminary objection 
that no second appeal lay. The application was under 
0. XXI, r. 90 of the new Code of Civil Procedure, 
and no second appeal lay against an order passed on 
appeal under this section. 

Babu Biraj Mohan Maiumdar, for the appellants. 
The application was one under ,s. 47 of the new Code 
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of Civil Procedure, aud as such a second appeal lay. 
The sale was sought to be set aside oii the ground 
that no notice under O. XXI, r. 22 was served, there- 
fore the sale could not take place at. all, and the question 
raised was one as to tlie execution of the decree. It 
was held in the case of Ashton v. Madhdbmani 
t>asi{\) that omission to serve a notice was itself 
sufficient to set aside the sale. See also the case 
of Sahdeo Pandeij v. Ghasiram Gyaival (2). 

Babu Chandra Sekhur Banerjee. Omission to 
serve a notice was utmost an irregularity and tlie sale 
could only be set aside on showing that the petitioners 
suffered substantial injury on account of such omis- 
sion : see Lakshmi Charan Sen v. Sr is Chandra 
J?oy (3). Upon the findings arrived at by the Cdurts 
below, the .sale could not be set aside. 

Babu Biraj Mohan Majumdar, in reply. 

Bbett and X, R. Chatterjea JJ. The only ques- 
tion raised in this appeal is whether the omission to 
serve a notice under the provisions of O. XXI, r. 22 
of the new Code of Civil Procedure corresponding to 
section 248 of the old Code is by itself sufficient to 
render a sale, which has subsequently been held, void. 
In the present case, an apirlication was made by the 
present appellants, to have a sale set aside on that 
ground and the Court of fii-st instance treating the 
application as one under O. XXI, r. 90 of the new Code 
came to the conclusion that the judgment-debtots 
had failed to prove any irregularity which, by reason 
of the fact that it had caused substantial injury to 
them, would be a sufficient ground for setting aside 
the sale. On appeal before the District Judge, the main 
question which seems to have been contested was 

p) (T 91 0) 14 C. W. N. 560 ; (2) (18l>.<5) I. L. It. 21 Oulo. 1 9, 23. 

lie. L. J.480. (3) (1910) 13 C. L. J. 162. 
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whether the application was preferred nnder 0. XXI, 
Kumed 90, corresponding to section 311 of the old Code 
or under section 47 of the new Code corresponding 
with section 244 of the old Code. The learned Judge 
Um!' «Wears to haye been of opinion that the application 
was one under r. 90 of 0. XXI of the new Code, 
but at the same time he held that even if it could be 
regarded as an application under section 47, as the 
judgment-debtors had failed to prove any substantial 
loss resulting from any irregularity, the application to 
set aside the sale could not succeed. The judgment- 
debtors have appealed to this Court and a preliminaiy 
objection is taken to the competency of the' appeal on 
the ground that, as the application was one under 
O. XXI, r. 90, no second appeal would lie. The 
learned pleader [or the appellants has, however, 
con tended that the application could not be one falling 
nnder 0. XXT, r. 90, because the service of the notice 
under section 248 of the old Code was not a matter 
arising in the execution of the decree itself, and he 
has further contended that, the omission to serve the 
notice under section 248 of the old Code is itself 
sufficient to render the sale void. He has referred 
us to the decision of this Court in the case of 

Ashton Y.MadhabmoniDasi(}). On the other hand 
the learned pleader for the respondent has relied on 
Ore decision of this Court in the case of Lakshmi 
Charmi Sen v. Sris Chandra Roy (2). We have 
considered these two decisions carefully and, in our 
opinion, they do not support the view that the omis- 
sioxx to serve the notice required by 0. XXI, r. 22. is 
sufficient to rexider a subsequent sfile void. In the 
case of Ashton v. Madhabmoni Dasi{\), on which 
the appellant’s vakil relies, reference is made to 
the decision of the Privy Council in the case of 

(1) (1910) 11 0. L. J. 489 ; 14 C. W. N. 560. (2) (1910) 13 0. L. J. 162. 
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Malkarjiin v. Narahari (1). Their Lordships of the 
Privy Council, in dealing ■with the question whether kcmki) 
a sale held withotit the issue of a notice under Bewa 
section 218 of the Code is a nullity, expressed the piusanna 
opinioji that the omission would constitute a serious 
irregularity entitling the judgment-debtors to vacate 
the sale, but at the same time they laid down that, 
after the sale had become comi)lete, the sale was a 
reality ■W'hich could be defeasible only in the wuy 
provided by law, and they seemed to favour the 
opinion ■which was aftei-v’ards expressed by this Court 
in the case of Lalcshmi Charan Sen v. Sris Chandra 
Roy (%), which is relied on by the learned pleader for 
the respondents, that though an application to set 
aside a sale on the ground that no notice had been 
served as required by 0. XXI, r. 22, is one which 
cannot be made under the provisions of 0. XXI, r. 90 of 
the new Code corresponding with section 311 of the 
old Code, but must be one made under the provisions 
of section 47 of the new Code corresponding with 
section 244 of the old Code still, in order to justify a 
Court in setting aside a sale on the ground of the 
omission to serve a notice under 0. XXI, r. 22, it must 
be proved that the omission to serve such notice has 
resulted in substantial injury to the owner of the 
property sold. The learned pleader for the appellants 
has also referred to the case of Sahdeo Fandey v. 
Ghasiram Gyawal (3) to support the contention that 
the omission to serve the notice renders the sale void. 

We are not, however, prepared to follow the decision 
in that case, and consider that we are bound by the 
decision of the Privy Council which has been followed 
in the two cases which have been already mentioned 
and which are reported in 11 and 13 C. L. J. In the 

(1) (1900) I. L. B. 25 Bom. 337 ; (2) (1910) 13 0, L. J. 162. 

L. E. 27 1. A. 216. (3) (1893) I. L. E. 21 Calc. 19. ' 
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1912 i)re.sent cai^e both the lower Courts have found that 
Kiimd the judgment-debtors failed to prove that they have 
Bewa suUered anv substantial loss by the sale, and, in these 

P. *’ 

Pbasanna circumstances, we consider that both the lower Courts 
were justified in the conclusion at which they arrived 
that the sale could not be set aside. 

The result, therefore, is that the appeal is dis- 
missed v,uth costs. 

S. C. Cr. Appeal dismissed. 


APPELLATE CIVIL. 


1912 

May. S. 


Before Justice Sir Cecil Brett and Mr. Justice N. R. Chatter jea. 

GOUR CHANDRA DAS 

V. 

SARAT SUNDARI DASST.* 


Letters of administratmi — Bevocatiofi — Prolate and Admlnistratum Act 
{V of 1881).^ s. SO., Expl.(4) — Just cause ” — Useless or inoperative.,'^ 
meaning of—Disagreenmii between administrators tjvhether a just 
cause for annulling letters of administration. 

A mere disagreement between administrators is not a “ just cause 
for annuiiing the letters of administration under s. 50, expl.(4^) of the 
Probate and Administration Act. 

The words “ becomes useless and inoperative ” in s. 50, expl. {4) of the 
Probate and Administration Act, imply the discovery of something which 
if known at the date of the grant would have been a ground for refusing* it ; 
e.g.^ the discovery of a later will or codicil, or subsequent discovery that the 
will was forged, or that the alleged testator is still living. 

Bal Gangadhar Tilah Y. 8akivarhai(X) djxd Armoda Prosad Chatter jee 
X. Kalihriskna Chatter jee (2) followed. 

Appeal by the petitioner, Gour Ohaudra Das. 

"’^Appeal from original Decree, No. 545 of 1909, against the decree of 
W. S. Coutts, District Judge of Dacca, dated Sept. 18, 1909. 

(1) (1902) I. L. B. 26 Bom. 792. (2) (1896) I. L B. 24 Calc. 95. 
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One Chaifean Krishna Poddar died leaving beliind 
him a widow, his brother’s sou’s wife, Sreemati Surat 
Snndari, and an adopted son of the latter named Oour 
‘ Chandra Lass. He left a will, dated the 21st Jaista, 
1283 B.S. (19th .Jane 1876). On the death of the widow 
of Chaitan Krishna Poddar, who took out letters of 
administration under the will, Sreemati Sarat Sundari 
Dassi obtained letters of administration. There being 
some diffex’ence of opinion between Sarat Snndari 
Dassi and her adopted son, tlie present ixetitioner, a 
compromise was ainived at, and joint administration 
was granted to both on the 31st of August, 1903. Tlie 
ixetitioner tlien m<ide an application on tlie 26th of 
May, 1909, in the Court of the District .Tudge of Dacca, 
in which lie charged the adojitive mother with taking 
several hatchittds in her name only at the time when 
she was tlie sole administratrix; and he prayed that 
his name should be added in those hatchittas. He, 
further, made a comiilaint against Sarat Sundari Dassi 
that she had not jiaid the allowance due to liim regular- 
ly, and that she liad not paid the municiiial taxes for 
his house which she was bound to pay. On the 16th of 
July, 1909, Sarat Sundari Dassi jiut in a petition 
stating, infer alia, that if there had been a failure to 
pay the allowance and the municiiial taxes, it was duo 
to tlie action taken by the petitioner and his father-in- 
law. On the 17th of September, 1909, a fresh appli- 
cation was put in by Oour Chandra Dass asking that 
Sarat Sundari should be removed from the adminis- 
tration, and the grant of letters of administration should 
be revoked. 

The learned District Judge rejected the application 
holding that there was absolutely no ground for 
revoking the letters of administration as prayed for. 

Against that decision the petitioner preferred this 
appeal to the High Court. 
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i»t2 present case both the lower Coni’ts have found that 
kTmi) judgment-debtors failed to prove that they have 

Bewa suffered any substantial loss by the sale, and, in these 
Prasanna circumstances, we consider that both the lower Courts 
justified in the conclusion at which they arrived 
that the sale could not be set aside. 

The result, therefore, is that the appeal is dis- 
missed with costs. 

S. 0. a. Appeal dismissed. 
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May. 8, 


Before Justice Sir Cedi Brett and Mr. Justice N. H. Chatter jea. 

OOUR CHANDRA DAS 

V. 

SARAT SUNDARI DASSI.* 


Letters of administration — RevocatioiL — Probate and Admlnistratio^i Act 
(Fo/i55i), 8 . SO^ Fjxpl.(4) — Just cause ” — “ Useless or inoperative f 
meaning of — Disagreement between administrators., whether a just 
cause for annulling letters of administration. 

k mere disagreement between administrators is not a “just cause” 
for annulling t]ie letters of administration under s. 50, expL(4) of the 
Probate and Administration Act. 

The words “ becomes useless and inoperative ” in s. 50, expl. {4) of tlie 
Probate and Administration Act, imply the discovery of something which 
if known at tlie date of the grant would have been a ground for refusing it ; 
^.< 7 ., the discovery of a later will or codicil, or subsequent discovery that the 
will was foi-ged, or that the alleged testator is still living. 

Bal Gangadliar Tilah Y. Sakioarhaiii^ and. Annoda Prasad Chatter jee 

V. KaUkfishna Chatter jee (2) followed. 

Appeal by the petitioner, Gour Chandra Das. 

“Appeal from original Decree, No. 545 of 1909, against the decree of 

W. S. Coutts, District Judge of Dacca, dated Sept. 18, 1909. 

(1) (1902) I. L. K. 26 Bom. 792. (2) (1890) I. L B. 24 Calc. 9.5. 
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One Cliaifcan Krishna Podclar died leaving behind 
him a widow, his brother’s son’s wife, Sreemati Sarafc 
Snndari, and an adopted son of the latter named Goiir 
Chandra Dass. He left a will, dated the 21st Jaista, 
1283 B.S. (19th .Tune 1876). On the death of the widow 
of Chaitan Krishna Poddar, who took oat letters of 
administj'ation under the will, Sreemati Sarat Saudari 
Dassi obtained letters of administration. There being 
some difference of opinion between Sarat Snndari 
Dassi and her adopted son, the present petitioner, a 
compromise was arrived at, and Joint administration 
was granted to both on the 31st of August, 1903. The 
petitioner then made an application on the 26th of 
May, 1909, in the Court of the District .’Judge of Dacca, 
in which he charged the adoptive mother with taking 
several hatchittds in lier name only at the time when 
she was the sole administratrix; and he prayed that 
his name should be added in those hatchittas. He, 
further, made a complaint against Sarat Snndari Dassi 
that she had not paid the allowance due to him regular- 
ly, and that she had not paid the municiijal taxes for 
his house which she was boxind to pay. On the 16th of 
July, 1909, Sarat Snndari Dassi put in a petition 
stating, inter alia, that if there had been a failure to 
pay the allowance and the municipal taxes, it was due 
to the action taken by the petitioner and his father-in- 
law. On the 17th of September, 1909, a fresh appli- 
cation was put in by (lour Chandra Dass asking that 
Sarat Sundari should be removed from the adminis- 
tration, and the grant of letters of administration should 
be revoked. 

The learned District Judge rejected the apjplication 
holding that there was absolutely no ground for 
revoking the letters of administration as prayed for. 

Against that decision the petitioner preferred this 
appeal to the High Court. 
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Bobu Kritanta Kumar Bose {Dr. Sarat Qhandra 
Basak with him), for the appellant. Question is, 
when two persons have got joint administration and 
they do not agiee, whether one of them can ajaply for 
annuiUng the letters of administration under section 
50 of the Probate and Administration Act, I submit 
that is a “ just cause” within the meaning of section 50, 
expl. {4) of the Act. On account of the disagreement, 
the grant has become useless and inoperative. 

Balm Harish Chimdra Botj, for the respondents. 
Disagreement between the administrators is not a “ just 
cause ” within the meaning of section 50 of the Act. It 
lias been held in the case otAtmoda Prosad Ghatterjee 
V. Kali Krishna Ghatterjee (1), that mismanagement is 
not a “ just cause.” 

[Chattebjea J. referred to Bal Gangadhar Tilak 
V. Sakwarhai (2).] 

Baku Kritanta Kumar Bose, in rei^Ly, referred to 
Illustration Qi) of section 50 of the Act. 

Be, EXT AND N. E. Chattebjea JJ. This is an appeal 
against an order passed by the District Judge of Dacca 
on the 18th September 1909 refusing an application 
made by the i^resent appellant for the removal of 
Sarat Sundari Dassi from the administration of the 
estate of Ohaitaii Krishna Poddar. It appears that the 
appellant and Sarat Sujidari Dassi are related to each 
other as adopted son and adoptive mother, and that 
letters of administration to the estate of Chaitan 
Krishna Poddar were granted to them after the death 
of the widow of Chaitan Krishna, in whose favour as 
the first beneficiary under the will letters of adminis- 
tration had previously been granted. There was some 
difference of opinion between the parties at first, and, 
on the 31st August 1903, a compromise was arrived at 

(1) (1896) I. L. B. 24 Calc. 95. (2) (1902) I. L. E. 26 Bom. 792. 
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and joint adniinistratioi] was granted to both. On 
the 26th May 1909, the petitioner made an aj^pli cation 
to the Court which contained several allegation.s 
against Sarat Sundari Dassi. Amongst them one was 
that she had taken hatchitfas from various debtors to 
the estate during the time when she was the sole 
administratrix, and that those hatcldttas had been 
taken in her name only. It was asked that the jiame 
of the present apiiellant as joint administrator should 
be added iji those hatchittas. The learned Judge took 
action on that complaint with the result that the 
addition asked for was made inmost of the hatchittas ; 
but, in the order recorded on the 3rd Seirteniber 1909, 
it was stated that, in certain hatchittas, the addition 
prayed for had not been made, and, therefore, they 
would remain in Couid in the record until the change 
could be made. There was also in the same petition 
a complaint against Sarat Sundari Dassi that she had 
not paid the allowance due to the appellant regularly 
and that she had not paid the municipal tax for 
his house which she was bound to pay. Sarat Sundari 
]rutin, on the 16th July 1909, a petition in which with 
reference to these later complaints she made certain 
statements and alleged that, if there had been any 
failure on her part to pay the allowance as it fell due 
and the municipal tax, it was not the result of any 
fault on her part, but was owing to the action taken 
on the part of the appellant and his father-in-law 
That matter does not appear to have been dealt with 
in the proceedings before the Judge on that applica- 
tion; but, on the 17th Sei>tember 1909, a fresh applica- 
tion was put in by the present appellant asking that 
Sarat Sundari should be removed from the administra- 
tion and that the grant of letters of administration 
to her should be revoked. It is not quite clear 
whether the learned Judge in passing the order, which 
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1912 he did, dlsmissiiig that application, did so in view of 

aimi the action which had been previously taken on the 

CnAN'!)itA ptevious api)iLcation, but the question which we have 
to consider in this case is whether we should interfei’e 
Sarat with the order passed by the District Judge on the 
Dassi. ground -that that order was not in accordance with law 

or not justified by the circumstances of the case. The 
learned pleader who ax^pears in support of the appeal 
admits that the application was made under the 
lU'o visions of section 50 of the Probate and Administra- 
tion Act, and he contends that “the cause ” for which 
it was asked that the grant of letters should be revoked 
or annulled in respect of Sarat Sundari was “a just 
cause” within the meaning of that section. He 
refers to the 4th Bxx)lanation attached to that section, 
and argues that, in this case, the grant has become 
useless and inoperative through “circumstances.” On 
being pressed to ex])lain what the circumstances are, 
the learned pleader is unable to advance any other 
circumstance than the one that the lady and her 
adopted son have quarrelled, and be says that in con- 
sequence of this quarrel it has become impossible to 
carry on the administration. It has also been suggest- 
ed, but not very strongy pressed before us, that the 
allegations that she had not administered the estate 
properly would be a sufficient ground for annulling 
the grant of letters of administration. In our opinion, 
the grounds which have been advanced in support 
of the contention that the decision of the learned 
Judge should be set aside on the ground that he was 
not right in holding that just cause for annulling 
the letters of administration had not been made out 
cannot be sustained. It has been held by this Court 
in the case of Annada Prosad Chatterji v. Kali 
Krishna Chatterji a mal-adininistration is 

(1) (1896) I. L. R. 24 Calo. 95. 
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not, tinder section 50, Bxpl. {i) of tlie Probate 1912 

and Administrution Act, a just cause for revoking uuim 

the probate. It has also been held by the Bombay Ghandra 
H igh Court in the case of Bal Gangadhar Tilalc v . ’ 

Sakwarhai {1), ih&t the words “become useless and 
inoperative ” in section 50, clause (4) of the Probate Dassi. 
Act imply the discover^' of something which, if 
known at the date of the grant, would have been a 
ground for refusing it, e.g., the discovery of a later 
will or codicil or the subsequent discovery that the 
will was forged or that the alleged testator was still 
living. We see no reason to differ from the view 
which has been taken by the learned .Judges in these 
two cases, and, following that view, we are of opinion 
that the only ground which has really been pi’OvSsed 
in support of this appeal, namely, that the grant has 
become useless and inoperative because of the dis- 
agreement between the administrators, is not a just 
cause for annulling the letters. In the.se circum- 
stances, we are of opinion that we cannot interfere 
with the decision of the lower Court and that the 
appeal must be dismissed with costs. At the same 
time, we desire to say that, if the aiipellant considers 
that he has any sufficient ground for ijressing the 
complaints which were made in his application of 
the 26th May 1909 .supposing that those complaints 
have not up to date received the consideration of the 
District .Judge, it will certainly be open to him to 
apply to the lower Court, in order that an inquiry 
may be made into the substance of the complaints, and 
such action taken as to that Court may seem fit. 

8. C. G. Appeal dismissed. 

(1) 11902) I. L. E. 26 Bom. 792. 
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APPELLATE CIVIL/ 


1912 
May 17, 


Before Justice Sir Cecil Brett and Mr. Justice Sharfuddin, 

PANCHURAM TBKADAR 

V. 

KINOO HALDAR.^ 


Mesne profits — Jurisdiction — Suit for recomry of possession with mesne 
profits — Mesne prodts assessed in the execution proceedings — • Amount 
assessed more than the pecfuniary jurisdiction of the Court. 

A suit for recovery of possession of certain lands with mesne profits 
from the date of dispossession np to tlie date of restoration of possession 
was brought in the Munsiff’s court. It was decreed togetlier with the mesne 
profits claimed, and the Court directed that the amount of mesne profits 
would be determined in tiie execution proceedings. The decree having 
been affirmed on appeal, the decree-holder applied to the executing Court for 
ascertainment of mesne profits. The total amount of mesne profits ascer- 
tained by the Munsiff was Rs. 1,630-8 including interest. On an objection 
taken by the judgment-debtor tliat the executing Court being a Munsif, was 
not entitled to award mesne profits of a higher amount than Rs. 1,000 : 

Heldy that the executing Court had jurisdiction to award the mesne 
profits ascertained in the present case. 

Mameswar Mahton v. Dilu MahtoniX) followed in principle. 

Bhupendra Kumar Chahraharti v. Puma Chandra Bose (2) dis- 
tinguished. 

Second appeal by the jadgment-debtor, Panchu- 
ram Tekadar. 

This appeal arose oat of an application for 
ascertainment of mesne profits in the execution 
proceedings. It appeared that one Kinoo Haidar 
brought a suit for recovery of possession of certain 

Appeal from order, No. 186 of 1911, against the order of Asliutosh 
Sarkar, Subordinate -Judge of Khulna, dated Jan. 6, 1911, confirming the 
order of Akhoy Kumar Bose, Munsif of Khulna, dated Deo. 2, 1909. 

(1) (1894) 1. L. B. 21 Calc. 650. (2) (1910) 13 0. L. J. 132 
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lauds witli mesne i^roflts from tlie date of disposses- 
sion up to the date of delivery of po.sse.ssion in the 
court of the Munsif at Khulna on the 6th of March, 
1907. The plaintiff alleged that he had been dis- 
possessed on the 23rd of Chait, 1311 B. S., and mosjie 
jirofits were claimed for the years 1312 to 1315 B. S- 
The learned Munsif decreed the plaintiff’s suit 
together with mesne i^roflts claimed, and lie directed 
that the amount of mesne profits would be deterinijied 
in the execution proceedings. This order liaving 
been affirmed on aj)peal, the decree-holder applied to 
the executing Court (Munsif’s Court) for ascertain- 
ment of mesne profits decreed. The Court held that 
the decree-liolder was entitled to recover mesne profits 
for 1312, 1313 and 1311, but was not entitled to any 
mesne pi-ofits for 1315 ; and the total amount of mesne 
profits so ascertained was Rs. 1,630-8 inclusive of 
interest. The judgment-debtor objected that the 
executing Court had no jurisdiction to allow mesne 
profits higher than its pecuniary jurisdiction, i.e., 
Rs. 1,000. This objection being overruled, an appeal 
was preferred by the judgment-debtor to the Subordi- 
nate Judge, who affirmed the decision of the first 
Court. The judgment-debtor thereupon j) ref erred an 
appeal to the High Court. 

Babu Sarat Chandra Ghose, for the appellant, 
contended that the Munsif had no jurisdiction to 
award mesne profits higher than one thousand rupees, 
which is the pecuniary jurisdiction of the Court : 
Bhupendra Kumar Chakrabarti v. Puma Chandra 

BoseO- 

Babu Jadu Nath Kanjilal, for the respondent. 
The case cited by the other side is distinguishable. 
In that case the value of the claim for mesne profits 
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(1) (1910) 13 C. L. J, 132. 
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1912 wa« ra Licit above Rs, 5,000, and this sum not only 
‘anoh7bam exceeded the iiecuuiaiy jurisdiction of the executing 
Tekapar Court, but, if allowed, a difficulty would have arisen as 
KiNoo to ih.e forum of the appeal. There could be no appeal 
Haldab. from the decision of the Mnu si f direct to the High 
Court. In the present case no such difficulty arises. 
The case of ffamestva?- Mahtoji v. Dilu Mahton (1) 
supports my contention. 

Babu Sarat Chandra Chose, in reply. 

Beett and Shaefuddin J.J. This is an appeal 
against an order passed by the lower Apfiellate Court 
confirming tin order made by the Court of first 
instance in certain execution proceedings relating to 
mesne profits. It appears that the respondent in the 
pre.sent appeal obtained a decree against the present 
appellant for recovery of possession of a certain piece 
of land with mesne profits. It is alleged that the 
plaintiff re.spondent had been dispossessed on the 
23rd Chait 1311, and me,sne profits were claimed for 
the \mars 1312 to 1315. The suit was instituted on the 
6th March 1907 in the Munsif’s Court, and a decree 
was obtained by the plaintiff for recovery of posses- 
sion of the land in suit, together with mesne profits, 
from the date of dispossession up to the date of the 
restoration of possession, and it was directed that 
the amount of mesne profits would be determined 
in the execution proceedings. The decree was 
apfiealed against, but it was confirmed. The execution 
proceedings for the purpose of determining the 
amount of mesne profits then commenced, and as a 
result it was determined that the plaintiff was 
entitled to recover mesne profits for 1312, 1313 and 
1314, but was not entitled to any mesne profits for 


(1) (1894) I. L. E. 21 Calo. 550. 
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1.315, because during tliat yeai* lie had himself fcakeu 
away the crops on the land. The total amount of 
ine.sne profits so ascertained was Rs. 1,6.30-8 which 
sum^inclucled interest amounting to Rs. 294. 

An. apiieal was preferred against the decision of 
the executing Court allowing mesne profits to the 
plaintiff to the extent of that sum, and in support of 
it various points were taken which also had been 
argued before the court of first instance. For the 
purposes of this appeal, the only iioint which it is 
necessary for us to consider is that urged on behalf 
of the jndgmejit-debtor, the present appellant, namely, 
that the executing court being a Munsif’s Court was 
not entitled to award mesne profits of a higher amount 
than Rs. 1,000, that being the ordinary pecuniary 
juri.sdiction of such Court. In support of that con- 
tention, reliance was placed on the case of Q-olap 
Singh v. Tndra Goomar Hazra (1). Both the Courts of 
first instance and the lower Appellate Court held that 
that case had no aiiplicatiou whatever to the facts of 
the iiresent case, that being a suit brought for accounts, 
and this High Court having held in that ' case that it 
was the duty of the plaintiff to ascertain aiiproximately 
before instituting the suit the amount which he 
claimed to be due on taking accounts so as to determine 
the court in which the plaint should be filed. In that 
case the sum which was found to be due by the Court 
exceeded Rs. 8,000. In the present case, both the low^er 
Courts relying on the decision of this Court in the 
case of Bameswar Mahton v. Dilu Mahton (2) were 
of opinion that, under the provisions of section 211 of 
the old Code of Civil Procedure, which corresiJonds 
with Order XX, rule 12 of the new Code, the Munsifs 
Court had jurisdiction in execution of the decree to 
award as mesne profits the sum allowed. 

(1) (1909) 1.^. 0. W. N. 493. (2) (1894) I. L. R. 21 Calc. 550. 
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The Jiidgmeiit-debtor has appealed to this Court, 
and in support of the appeal the main, contention 
which lia« been advanced is that the lower Courts 
erred in liohiing that the Munsif s Court as a Court of 
execution had power to award to the plaintiff a decree 
for mesne i^roflts in excess of Rs. 1,000. In support of 
this contention reliance is placed on the decision of 
this court in the case of Shupendra Ktmiar Ghalfra- 
barti V. Puma Chandra Bose (1). We have read 
through the judgment of this Court delivered in that 
case, and in our oinnion the facts of that case and the 
grounds which influenced the decision of the learned 
Judges in that case are very distinct from the facts 
of the present case. There the suit was to recover 
possession of laud valued at Rs. 686-8 and mesne pi-o- 
fits valued at Rs. 200 up the date of the institution of 
the suit, and mesjie profits from the date of the insti- 
tution of the suit up to the date of the recovery of 
possession, to be ascertained in execution. The suit 
was decreed in favour of the plaintiff for recovery of 
po.ssession of the land claimed, and also for mesne 
proflts claimed, the amount to be determined in execu- 
tion proceedings. When execution proceedings were 
taken, the claim for mesne proflts pendente lite was 
laid at over Rs. 60,000. It does not appear in that ca.se 
that any mesne profits were, in fact, ascertained, but 
on appeal to this Court, it was held that the Munsif had 
not jurisdiction to entertain the claim for mesne profits 
pendente lite for such a large amount. The learned 
Judges in that case pointed out that there were two 
weighty and obvious reasons why the Munsif should 
not be allowed to exercise jurisdiction, and why the 
rule laid down in the case of Bameswar Mahton v. 
Dilu Mahton (2) could not possibly be extended to 
that case. The two reasons were, first, that the value 

'■ (1) (1910) 13 C. L. J. 132. (2) (1894) I. L. E. 21 Calc. 550. 
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of the claim for mesne profits pendente lite wliJch the 
decree-holder invited the Court to investigate was 
much in excess of tbe value of a suit which the Munsif 
was generally competent and specially authorised 
to try, and, secondly, that if the Munsif investigated 
the claim, there would be insuperable difficulty as to 
the forum of the apj)eal, which could not be either the 
Cotirt of the District Judge wffio could hear appeals 
only in suits of which the value did not exceed 
Rs. 5,000 or this Court, and because the Legislature 
never contemplated an appeal direct f rom tlje decision 
of the Munsif to the High Court. For these reasons, 
the learned Judge held that the Munsif could not 
entertain the application for investigation of mesne 
profits pendente lite, as the claim was laid at over 
Rs. 60,000. In the present case the claim was not laid 
at anything like that sum, and, in fact, the amount 
was only ascertained in the course of the execution 
proceedings by a Commissioner specially appointed 
for that purpose. In the present case the amount of 
mesne profits ascertained does not exceed Rs. 5,000 
or, in fact, approach near that amount, and no ques- 
tion as to the forum of appeal arises. Furthermore 
this is not an apijeal, as the case of Bhtipendra 
Kumar Ghakraharti v. Pur7ia Chayidra Bose (1) 
was, against an application to the Munsif to in- 
vestigate the mesne profits, but is an appeal against 
an award of mesne profits made by the Munsif in 
execution of a decree which has become final, and 
which investigation appears -to have been conducted 
without any objection raised on behalf of the apiJellant 
It was only after the amount of the mesne profits had 
been ascertained that the objection was taken that the 
Munsif had no jurisdiction to award mesne i^rofits in 
excess of Rs. 1,000. In our opinion, therefore, the 

(1) (1910) 13 0. L. J. 132. 
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ruling, on whicli the learned pleader for the appellant 
relies, has no apidication whatever to the facts of the 
present case. The princiides laid down by this Court 
in the case of Itamesivar Mahton v. Dilu Mahlon (1) 
which have been followed by the lower Courts appear 
to us, on the other hand, to be fully applicable. In 
that case the learned Judge pointed out that the amount 
of mesne profits to be awarded uj) to the date of the 
delivery of possession, which the decree- holder would 
be entitled to recover, would be deimndent not on his 
action, but on the opposition which the judgment- 
debtor might be able to offer to the delivery of posses- 
sion to him, and it was cons'.dered that it was neither 
the intention of the law, nor would it be right, that 
the decree-holder should be deprived of his rightful 
profits or driven to a subseqaejit suit to recover the 
amount simply in consequexice of opposition of the 
judgment-debtor. The learned .Judge also pointed 
out that in most cases, where a suit is brought for 
recovery of posses.slon and mesne profits, the Court 
would not be in a position at the time of the institu- 
tion of the suit to say whether it had or had not 
jurisdiction until the enquiry as to the amount of 
the mesne profits had been completed. No doubt 
there is in this case an opinion expressed that 
where mesne profits are claimed prior to the insti- 
tution of the suit, such profits and the value of the 
property in suit should not exceed the pecuniary 
jurisdiction of the Court trying the suit, but in the 
present case this question does not appear to have 
been raised in any of the lower Courts, nor in fact was 
it raised at first when the appeal was argued, and i t 
was only as an after-thought that the learned pleader 
for the appellairt suggested that the mesne profits for 
1312 and 1313, together with the value of the property 

(1) (1894) T. L. R. 21 Calo. 550. 
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in suit, would exceed Ra. 1,000. We liavc not the 
materials before us in this appeal to enter into tliat 
question and decide it, even if we were prei^ared to do 
so. Certainly, if that question had beeii raised in any 
of the lower Courts, it would have been open to the 
decree holder to determine whether or not he would 
relinquisli any part of his claim for mesne profits 
prior to the institution of the suit, so as to bring the 
claim for mesne profits and recovery of possession 
within the pecuniary jurisdiction of the Munsif. As 
the facts at present stand before us, it is not possible 
for us to say that the contention is correct that the 
mesne profits claimed ijrior to the institution of the 
suit with the value of the property exceed Rs. 1,000. 
If the judgment-debtor relied on the contention now 
advanced before us, it was his duty to have taken the 
objection in the Munsifs Court or in the Court of first 
appeal, and not to advance it as a sort of last argument 
in this Court in second appeal. In our oinnioii, the 
reasons given by the learned .Judges in the case of 
Bameswar Mahton v. Diht Mahton (1) apply fully 
to the facts of the present case, and we are of opinion 
that it was with the object of allowing a i)lain tiff to 
recover the mesne pirofits claimed in a suit for recovery 
of possession of land after the institution of the suit, 
without being driven to a subsequent suit, that the 
provisions of section 211 of the old Code, which are 
now reproduced in rule 12 of Order XX of the new 
Code, were enacted. In our opinion, the view taken 
by the loAver Courts is correct. The judgment and 
decree of the lower ai)pell,ate Court are, therefore, 
confirmed, and the appeal is dismissed with costs. 

Appeal dismissed. 

(1) (1894)1. L. R. 21 Oalo. 550. 
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APPELLATE CIVIL. 

Betore Mr, Justice Stephen and Mr, Justice Richardson. 

MANMOHAN DUTT 

V. 

COLLECTOE OF CH.ITTAGONG/ 

Land A cquisition — Compensation — Apportionment of Compensation-money — ^ 
3Iethod of Assessment — Government as landlord^ share of. 

In atsaessing the aniouiit of compensation due to the landlord, regard 
must be had to the question of how much the landlord is actually lealising 
from the land. 

The Government, in its capacity as landlord, is entitled as usual to a 
capitalisation of as much rent as may be found to be payable in respect 
of the proportion of the holding that is taken, together with 15 per cent, for 
compulsory acquisition, and something more in respect of the possibility 
of the enhancement of the value of the land thereafter. 

The Government is not entitled in law to a higher proportion on the 
ground that in similar cases it has frequently received a higher proportion 
either by consent of the parties or otherwise. 

Appeal by Manmolian Dutt and others, the heirs 
and legal representatives of the claimant Jagat 
Chandra Diitt. 

This appeal arose out of land acquisition proceedings 
in the district of Chittagong. The land was noabad, 
and the parties to the proceeding were the Govern- 
ment as landlord, Jagat Chandra Dutt and others 
‘AHjotedars,'&n<l Shariatnllah as dar-jotedar. The total 
amount awarded was Rs. 1,251-10-4, of which r^th 
portion was ai^portioned to the Government as 
proprietor, to the/ofet^arsand to the dar-jotedars. 
A reference was made to the Civil Court under section 

^ Appeal from Original Decree, No. 285 of 1909, against the decree of 
F. J. Jefiries, District Judge of Chittagong, dated March 22, 1909. 
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18 of tlie Land Acquisition Act at the instance of 
one of the under-tenants. It was contended, inter alia, 
by the claimants tliat the share awarded to Govern- 
ment was too high and that Government was entitled 
only to the capitalised value of the rent payable, 
that the compensation money should be calculated 
upon the annual value after deductioii of the Govern- 
ment revenue and that Government was not entitled 
to have 6 annas of the profits in additioir toitsrent. 
On behalf of Government it was urged that the share 
taken by Government was warranted by the usage 
which had sprung up in the district where extemsive 
land acquisition proceedings had been taken for the 
Assam-Bengal Railway, that the usage had hitherto 
Iteen acquiesced in by everyone concerned and that 
as landlord of a temporarily-settled estate, the rent 
of which is indefinitely liable to enhaticement, Gov- 
ernment was fairly entitled to the proportion awarded. 
The Judge upheld the Collector’s apportionment. 

The other points raised in the case were as regards 
the relationship between Jagat Chandra and others 
and Shariatulla, and the share of the compensation 
money to which each of the above sets were entitled. 

Balm TaraMshore Chaudhuri (with him Balm 
Bheerendralal Kashtgir and Babu Sateendranatli 
Mu'hherjee), for the appellants. There is no custom 
or usage to the effect that Government is entitled 
to a 6-annas share. The practice relied upon by the 
Government has not acquired the force of usage or 
custom. The Government in its State capacity is 
not entitled to aiiy share, because the proj)ortlonate 
revenue has been deducted in calculating net profit 
of the land foi- wdiich comijensation has been assessed. 
The Government, in the other capacity, is in the 
position of a private zemindar in respect of noahad 
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lands in Chittagong, and is not entitled to anything 
more than the capitalized value of the proportionate 
revenue payable for the laud. The lower Court has 
erred in holding that with reference to the coin.pen.sa- 
tion money, the Grovernment has a double interest as 
the State and as landlord. The chance of enhance- 
ment is not indefinitely large. The usual rate of 2 
anna.s in the rupee after 15 year.s stands good here as 
in other cases. My occupancy right has been recog= 
nized by the Ooverninent in the pcitta granted to me, 
and it lias no power to dispossess me. 

The under-raiyat is not entitled to any .share. A 
lease for more than 9 yeai-s is illegal. Shariatulla 
has not been able to prove that he spent any money 
on the land. He cannot claim permanent interest. 

The Senior Government Pleader {Bahii Ram 
Cltaraii Mitra), for the Secretary of State. The i^age 
has been clearly established. There should be some 
irrovision for loss of revenue and chance of enhance- 
ment. The Government has here a double capacity 
and loses doubly. 

Bahu Kshiteesh Chandra Sen, for Shariatulla 
(respondent). The patta creates permanent right and 
Shariatullah acquired right of occupancy. 

Bahu Tamkishore Ghatidhuri, in reply. As there 
is a conflict of decisions on the point whether such a 
lease is invalid or not, the matter sliould be referred 
to a Full Bench. 

Cur. adv. vult. 

STEPH.1N AifD Richaedson J.T. This is an appeal 
from a decision of the Disti ict .Judge of Chittagong 
on a reference under section 18 of the Land Acquisi- 
tion Act of 1894. The decision under axipeal was 
arrived at on a i;emand from this Court wliich pre- 
scribed the way in which the lower Court has in fact 
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dealt with the case. Tlie qnestioji tlial tlie Court had 
to try under these circumstances was liow a sum 
of Rs. 1,251-10-4 aw'a.i'ded as compensation for land 
acquired under the Act should be apportioned. The 
three parties interested are tlie CTOvei'iiment wdto are 
the zemindar, .Tagat Chandra Duttaiid others described 
by this Court jotedar& and Shariatullah and another 
similarly descrii)ed as under- raiyats, and the lower 
Court has apportioned the compensation money to 
these three parties, respectively, in tlie proportions of 
six, three and seven annas. 

The first question that we have to decide is 
whether the apportionment of a 6-anna share to the 
Government in tlieir capacity as zemindar is correct. 
The land acquired, namely 4-56 kanis, is part of an 
area of 1 drone 4 kanis odd of land wJiich was settled 
with Jagat Chandra in 1898 for fifteen years at a rent 
of Rs. 20. Were Jagat Chandra’s rent fixed in jier- 
petuity, it would be enough to capitalize this rent 
according to the rule laid down in Dimndra Narain 
Hoy Y. Tituram MukerjeeiX) \b. order to arrive at the 
share due to Government. As this is not the ctise, this 
alone will not be sufficient and some other means of 
calculation must be adopted. The lower Court has 
seen fit to allow the zemindar six annas of the whole 
compensation, chiefly on the ground that this has fre- 
quently been done, whether by the consent of the par- 
ties or not, in other similar ca.ses. We cannot regard 
this method of assessment as satisfactory, as it leaves 
out of sight the question of how much the landlord 
is actually realising from the land, a fact which must 
have some bearing on the question of the amount 
of compensation, due to him. We cannot therefore 
uphold the decision of the Iqwmr Court in award- 
ing Government a 6-anna share. But they are no 
(1) (1»03) I. L. R. iiO Calc. 801. 
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doubt entitled to a capitalisation of as much rent as 
may be found to be payable in respect of tbe propor- 
tion of the holding that is taken together with 15 per 
cent, for compulsory acqnisitioii, and something more 
in respect of the po.ssibiiity of the enhancement of 
the value of tlie lanfl hereafter. How this is to be 
asse.ssed, we will consider later. 

The ne.Yt point dealt with by the lower Court is 
Jagat Chandra’s position. We agree with him that 
he must be taken to be holding now as a raiyat. The 
cliief groiitid on which tlie .Judge relies for this 
ftiiding is that wlien the land was settled in 1898, 
.Jagat was described as a settled raiyat and Shariatulla 
as an under-raiyat. It is argued that when Jagat 
took possession of the land of which the acquired land 
is a part, and which he treated as an accretion to his 
jote, he at once made it over to Shariatulla on a per- 
manent lease, and .since then it has been cnltivated 
by Shariatulla, who also conducted Jitigiition respect- 
ing it. This looks as if .Jagat treated it as a tenure- 
holder; but the action of the Government in .settling 
it as they did was acquiesced iji by both parties, and 
the question whether .Jagat is now a tenure-holder is 
raised in this case for the first time. The conclusion 
to be drawn from the action of the Government is 
therefore not rebutted, and we hold that Jagat is 
now a raiyat and Shariatulla an under-raiyat. Taking 
.Jagat Chandra to be a raiyat, we have to consider the 
relation in which he stands to Shariatulla. In the 
Court below the latter set up a claim to a permanent 
dar-raiy'iti right by custom. Tliis failed and has not 
been pressed before us. 

.Jagat, however, has again raised a coJitention that 
he failed to substantiate in the lower Court to the 
effect that the permanent lease he granted to Sharia- 
tulla is void by force of section 85 {2) of the Bengal 
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Tenancy Act as being a siih-Joase by a raiyat for a 
term e.Kceeding nine yeans. 

That, however, is not a. complete .statement of the 
question betweeJi .Tagat and Sliariafcnlla. because* it. 
a]>pears tliat on tlu* one hand when tlie lease was 
granted in the yt*ar 1894, the condition of things was 
sucli that tiiere would seem to have been then no bar 
to the registration of the lease, and oji the other hand 
rent is now being paid not under tiie lease but nnder 
the settlement of the year 1898. In the peculiar 
circumstances of the case and for the i)articnlar j)ur- 
pose in view, it is in our opinion unnecessary to base 
our decision of the questionbeforeu,s on an inquiry into 
tlie question to what extent (if any) tlie relationship 
between .Tagat Chandra and Shariatnlla is governed 
by the lease, or to consider the effect of the various 
eases which were cited at the Bar in connection 
with the i)rovisions of section 85 of the Bengal 
Tenancy Act. It is sufificient to say that regard 
being had to the history of the laud and of Shariatul- 
la’s connection therewith, to the status quo when the 
proceeding.s under the Land Acquisition Act were 
commenced, and to the probability that the state of 
things which then existed would have continued at 
ajiy rate till tlie expiry of the term of the present 
settlement, we see no reason to differ from the learned 
District Judge as to the proportion in which the 
balance of the compensation available after deducting 
the amount payable to Coveminent should be divided 
between them. Such a division will in onr oihnion 
meet the Justice of the case. 

In the result, therefore, we hoki that the coni- 
irensation should be apportioned among the three 
irarties concerned as follows : Government receives a 
revenue or rent of Rs. 20 from the property, 
and it loses a chance of enhancing the rent of the land 
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uftei' the cleterniHiatioii of the 15 years. Tills will 
amonnt to something, chough as we may suppose that 
the land is best used as a brickfield, it will not amount 
to much. We therefore award to Government so mucli 
of the compensation as will correspond to thirty years’ 
purchase of the rent that accrues due in respect of the 
land taken which in this case is to be taken to include 
the statutory 15 percent. As to the i’elative interests 
of .Tagat and Shariatulla, though the figures in the 
case may give us some indication of how to assess 
them, we prefer to follow the plan adopted by the 
lower Court, and direct that after Government claims 
have been settled, the balance of the compensation 
money shall be awarded to Jagat and Shariatulla in 
the proportions of three to the former and seven 
to the latter. 


The appeal is allowed accordingly, and the case is 
remitted to the lower Court that the comijensation 
may be awarded on the lines we have indicated. 
Jagat is entitled to his costs against the Government, 
and Shariatulla to his against Jagat. 

The appellants will be entitled to their costs in 
the remand oitler in this case both here and in the 
lower Court. The hearing fee is to be divided accord- 
ing to the resj)ective shares. 


S. M. 


Case remanded. 
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CRIMINAL REVISION. 


Be/fire Mr. ./usiiee Holmwood and Mr. .JmVee Imam. 

EMPEROR 


SHEIKH IDOO* 

Jurmhetioti nf Criminal Court— Order oj discharge hy the High Court in its 
original criminal jurisdiction if har to fresh proceedings-Criminal 
Procedure Cmle {Act V of 1898\ s. 190 {c)-NoUe prosequi- 

* •ixczifiSm *' 

_ A« onJer of discharge docs not operate as a bar to fresh proceedings 
hen.g taKeu before a competent Magistrate upon co.nplaint or upon a polme 
report, or under s. 1 90(c) of tim Criminal Procedure Code. 

Mir Ahwad H ossein v. Mahomed Aslcari (1) referred to. 

On an information laid by one Captain Clifford, on 
the 2:ivd of September, at the Entally thanah, the 
accused was sent up before the Chief Presidency 
Magistrate to take his trial for offences under ss. BS‘6 
and 366 of the Penal Code. On the 31st of January 
laj, the Chief Presidency Magistrate committed the 
accused to the High Court Sessions under section 366 
of the Penal Code. 

At the Sessions an indictment was drawn up under 
sections 363,366 and 376 of the Indian Penal Code; but 
before the accused was arraigned, an ob|ection was 
taken to the trial of the offence under section 376 of 
the^ Penal Code, inasmuch as the Sessions Court had 
no jurisdiction to try the offence of rape which was 
committed, if at all, outside the local limits of the 
ordinary criminal juri.sdictiou of the High Court. 

“ CrmiuM RevMou, No. 6.52 of 1912, against the order of C. D. Ghose 
Uoputy Magistrate of Sealdah, dated April 13, 1912. ’ 

(1) (1902) I. L. k. 29 Calc. 720. 


Mm/ 24 , 
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Tlio Standing Counsel, on belialf of the Crown, 
intimated that he would not proceed with the charge 
under tliat section. 

In coarse of the tidal evidence disclosed tlie offence 
of rape, which the Sessions Court had no Jurisdiction 
to try. 

The Crown therefore decided to enter a nollf^ 
prosequi, through the Advocate-Cfeneral, and the 
learned .fudge thereupon discharged the accused. 

Tlie accused was subsequently placed on his trial 
under sections 368, 866 and 376 of the Penal Code 
before the Police Magistrate of Sealdah ;the Magistrate 
w'as of the opinion that he could not proceed under 
sections 363 and 366, and wished only to proceed with 
the charge under section 376. 

A Rule was thereupon obtained by the Standing 
Counsel to show cause why the trying Magistrate 
should not proceed with the case under the other twm 
sections. 

Mr. K. N. ChaudJmri (with him Bahu Satish 
Chandra Chose), in showing cause, submitted that 
the only method of instituting fresh proceedings on 
the same charges was, as in ;England, either on the 
exhibition of information by the Advocate-General, 
or by the order of the Coiu’t ordering the discharge of 
tlie accused. The proceedings in this case hiid been 
wrongly initiated, and it wais not correct to .say that 
the Police Magistrate of Sealdah had refused to 
proceed wnth all the charges, as he had only refused 
to go on with the charge of kidnapping. 

The Standing Counsel {Mr. B. C. Milter) (with 
him Balm Harendra Nath Mitter), for the Crown, 
submitted that the nolle prosequi entered by the 
Advocate-General referred to the then indictment, and 
was confined only to the proceedings before the 
Sessions Court. 
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There was iiothiiig in ihe Code wluclrwas a bar to 
the reception of the complaint made by the Crown 
against the accused before tiie Sealdah Magistrate. 

Mr. K. N. Chowdhuri, hi reply, referred to 
Divarka Nath Mondul v. Beni. Madhab Banerjee (1) 
and Mir Ahwad Hossein v. Mahomed. Amkari (2). 

Cur ad. V. vult. 

Holmwood and Imam .T.T. We think that the 
question i-aised on this Rule can be simply answered 
by pointing out that the order of discharge made by 
Mr. Justice Stephen cannot fie set aside fiy any 
tribunal and does not require to be set aside. 

Upon all the authorities an order of discdiarge does 
not operate as any bar to fresh proceedings being 
taken before a competent Magistrate upon complaint 
or upon a Police report or under section 190 (c) 
of the Criminal Procedure Code. Tliis was finally 
.settled in the case of Mir Ahwad Etossein v. Mahomed 
Aiikari (2) by a Full Bench of thi.s Court. If this is 
the rule of law in the case of Presidency aud Provin- 
cial Magi.strates, where tlie higher Courts liave been 
specially empowered to interfere anti order fresh 
enquiry, and if in these cases it is unnecessary to set 
aside the order of discharge or order fresh enquiry, a 
/urfiorf it is unnecessary in the ca.se of discharge by 
the High Court in the exercise of its original crimi- 
nal jurisdiction, where there is no authority that can 
interfere with tlio ordei- of discharge. We do not 
order further enquiry in this case, since it is unneces- 
sary. It is enough for us to lay down that the Magis- 
trate is mistaken in declining jurisdiction which he 
undoubtedly has, and he is bound to consider and 
adjudicate on any criminal information properly laid 
before him against the accused. 

S. K. B. Bale absolute. 

(1) (1900) r. L. R. 28 Calc. 652. (2) (1902) I. L. R. 29 Calc. 726. 
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TESTAMENTARY JURISDICTION. 

Before Mr. Justice Fletcher. 

WILLIAM RENNIE.* 

0<y t 

* ’ Letters of Administration — Practice — Colonial Probates Act {55 S 56 Viet. 

G. 6) — Power-of-aitor/iey., cmisiniction of. 

The Colonial Probates Act and the procedure therein indicated vis. to 
send an exemplification of the probate granted in any part of the United 
Kingdom to be re-sealed by the Court to which it is sent, has not been 
extended to British India, where the practice is to require administration 
with will annexed to the estate of a deceased British subject leaving 
property there. 

Authority in a power-of-attorriey granted by the executrix of a will 
which has been confirmed in Scotland ‘‘ to produce to the Supreme Court in 
India in the Probate jurisdiction at Calcutta or elsewhere in India the said 
confirmation and to procure the same to be sealed with the seal of the 
Supreme Court in India in accordance with the laws thereof ” does not 
authorise the donee to obtain grant of Letters of Administration. 

Application. 

This was an application foi- grant of Letters of 
Administration with copy of the will annexed to tlie 
estate of one William Rennie, deceased. 

William Rennie was a Marine Engineer in the 
service of the B. I. S. N. Co. and died in a shipwreck 
on the 7th November 1910, He was a Scotchman, 
domiciled in Scotland at the time of his death. On the 
13th September 1910, Rennie had made and executed 
“a disi>osition and settlement and will and testament” 
appointing bis wife his executrix and universal lega- 
tee. Confirmation was granted to the widow in the 
Court of the Sheriff of Dumbarton on the 1st July 
1911 and was sealed with the seal of the Registry of 


* Testamentary Jurisdiction. 
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tlie Probate Division in England on the 8tb August 
ISDl. 

For the pari)ose of realising the assets of the de- 
ceased in India., on the 9th September 1911, the widow 
granted a power or letter of attorney to the petitioner, 
authorisiiig him '• to be my lawful attorney for me 
and on my behalf to produce to the Supreme Court 
in India in tlie Piubate jurisdiction at Calcutta or 
elsewhere in India the said confirmation under the 
seal of the said office and to procure the same to be 
sealed with the seal of the Supreme Court of India 
in accordajice witli the laws thereof, and I hereby 
authori,se aitd empower my .said attorney uijon his 
having obtained such confirmation or other necessary 
instrument or instruments for me and in my name 
and in my behalf to ask, demand, recover, collect, 
gather in and receive all sums of money, stocks, shares, 
or property and all good.s, chattels, estate and effects 
which may in any manner be outstanding, due, owing, 
belonging or apiiertaining to the estate of the said de- 
ceased William Rennie in India”. The donee was 
further empowered to sell and dispose of the assets, 
to give discharges and acquittances and to do all things 
necessary for the purpo.ses of the power.- and there 
was a ratification clause. 

The donee of the power applied for Letters of 
Administration with copy of the will annexed to the 
estate and effects of the testator in British India. 

Mr. Zorab, for the petitioner. The intention of the 
power-of-attorney taken as a whole was to authorise 
the donee to do all such things as would be necessary 
for the purpose of realising the assets of the deceased : 
and reading it as such, there was the intention to 
authorise the donee to take out letter's of administi'a- 
tion. The words in the power “such confirmation or 
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1912 other necessary instrument or instruments” would 

William include letters of administration. 

Rennie, 

In ihe 

of '. Fletcher .T. This is an application for a ^?rant 
of Letters of Administration with will annexed to 
the estate of one William Rennie who was apparently 
a Marine Engineer employed iii the B. I. S. Na\dgatIon 
Co. Ld. The testator was a Scotchman, domiciled in 
Scotland at the time of his death. The Trust, Dis- 
position and Settlement has been proved in the Court 
of tlie Sheriff of Dumbarton, and apparently confirma- 
tion of the Inventory has been granted by the Probate 
Division in England. The present application is for 
a grant of Letters of Administration with copy of tlie 
wdll annexed to the estate and effects of the deceased 
in British India. Now, in British India the practice 
differs from, that of other parts of the British Empire. 
In other parts of the British Empire the Colonial 
Probates Act applies, and the practice is not to make a 
grant of Letters of Administration with copy of the will 
annexed Imt to send an exemplification of the Probate 
granted in any part of the United Kingdom, and this 
exemplification is re-sealed by the Court to which it is 
sent. The matter is of great convenience. It saves all 
the trouble of getting administration with will annexed 
and of obtaining .sureties in the different colonies 
and dependencies of the Crown. That practice and 
Act have not been extended to British India, and the 
practice here is to require administration with will 
annexed to the estate of a deceased British subject 
who left property here. The question in this case is, 
are the words of the Power-of-Attorney sufficient to 
authorise a grant of Letters of Administration with 
the will annexed. When the matter was placed 
before me in chambers, I thought they were not, 
and, after having heard counsel on the matter, lam 
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not yet convinced iliey are. The drait.sman obviously 
drew the Power-of-Attorney on t!ie footing that the willum 
practice obtaining in other part.sof the Britisli Empire 
obtained in Britisli India, because tlje donor of tlie 0/ 
Power-of-Attorney authorises the person appointed , . 

“ to be my lawful attorney for me and oji my behalf to 
produce to the Supreme Court in India in the Probate 
.Jurisdiction at Calcutta or elsewhere in Iiitlia the 
said confirmation under the seal of tlie said office and 
to pi'ocure the same to be sealed witli the seal of tlie 
Supreme Court in India in accor’dance witli the law 
thereof.” That obviousl}’’ does not authorise the Court 
to make jlT'grant of Letters of Administration to tlie 
persons who are autliorised to produce to tlie Court 
the confirmation of the Tinst, Disposition and Settle- 
ment for the purpose of having it re-sealed at Calcutta. 

Theti it is said, tffie next words in tiie power are 
sufficient to authorise a Court to make a grant of 
Letters of Administration to the will annexed. Tiie 
words are as follows ‘‘I do hereby authorise and 
emijower my said attorney upon iiis having obtained 
such confirmation or other uecessa.ry instrument or 
instruments for me and in ]ny jrame and oji my 
behalf to ask, demand, recover, collect, gather in and 
receive all sums of money, stock, shares or propej'ty 
and all goods, chattels, estate and effects which may 
in any manner be oirtstanding, due, owing, belonging 
or apiiertaining, to the estate of the said deceased 
William Rennie in India.” It seems to me ([uite 
obvious these words do not authorise a grant of 
Letter’s of Administration with will annexed. AVliat 
the clause authorises is to give receipts in the name 
of and on behalf of the person giving the power. 

If the document authorised the attorney to become 
the lawfully constituted legal personal representative 
of the deceased in British India, he would not give 
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receipts and discliai'ges in the name of or on behalf of 
the dojior of the power. He would give receipts 
as the constituted legal personal representative in 
Britisli India. It seems to me that the wotxls in 
this ijower are not sufficient to make a grant of Letters 
of Administration, and I must therefore refuse the 


application. 


■ Application refused. 


Attorneys for the petitioner : Orr, Dignam 4' Co. 


J. c. 


INSOLVENCY JURISDICTION, 


Before Mr. Justice Fletcher. * 

1912 hi re JEWANDAS JHAWAR^ 

May 30 

Under section 17 of the Presidency Towns Insolvency Act, on the 
making of an order of adjudication by this Court, the property of the 
insolvent situate in every part of British India vests in the Official Assignee 
of Bengal. 

Official Assignee, Bombay v. Eegistrar.^ Small Cause Courts Amritsar 
(1) followed. 

Wliere prior to tiie order of adjudication by thivS Court, certain 
properties at Delhi belonging to the insolvent, were attached under decrees 
of the District Court of Delhi, and the subsequent application of the Official 
Assignee of Bengal for realisation of the insolvent’s assets so attached was 
refused by the District Judge, and the properties were thereafter sold in 
execution, and the sale proceeds brought into the District Court : 

Ad order was made under section 12 G of the Presidency Towns Insol- 
vency Act, requesting the District Judge of Dellii to act in aid under 
sectionbOoffcheProvineialliisoIvencyAct. 

'^Insolvency Jurisdiction No. 13 of 1912. 

(1) (1910) I, L. R. 37 Gale. 418 ; L. B. 37 1. A. 86. 


LmUemy — Adjudication., effect of order of — Property situate at Delhi 
attached by order of District Court of Delhi — 'Title of Official Assignee — 
Presidency Towns Insolvency Act (111 of 1909), ss. x7, 126 — 
Auxiliary aid — Provincial Insolvency Act (III of 1907), s. SO, 
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Jewatidas Jliuwar wa.s a merchant can-ving on husi- 
iie,s.s ;m piece-goods in Calcntta and Dellu under the 
iiame oi Assaram Jhawar. Certain suits were institu- 
ted against liini in tlie Court of the District .Judge of 
Jellu in respect of ]u.s Delhi bnsine.ss, amongst others 
the sn It of Niiiharmull JSaidarmul v. Ansar am Jha- 
tvar. Decrees were made in these suits, and in e.xe- 
mition of the decrees, certain propertie.s iielonging to 
Jewandas^ .Jhawar at Delhi, as well as his books of 
account of his Delhi business, were attached. 

attachment, on the 19th Januarv 
191.., .Jewandas .Jhawar was adjudicated an insolvent 
l)y order of tlio Insolvent Court in Calcutta, on the 
petition of certain Calcutta creditors, and on the 12tli 
iebmap' tlm Official Assignee of Bengal applied to 
the District Judge of Delhi in the suit of Mdharmull 
Naidarmull v. Assaram Jhawar for an order that 
the attachment directed in that suit be withdrawn, 
and that the properties which had been so attached 
biioiild 1)0 !D<icl0 (>v0r to liiiiisolf. 

On tlm 1.5th April 1912, this application was reject- 
ed, on the grounds tliat section 17 of the Presidency 
lowns Insolvency Act of 1909 did notapply to mofussil 
Courts, and tJiat inasmuch as the properties had been 
attached previous to the order of adjudication, they 
(*ouId not vest in the Official Assignee. 

On the 17th April, all the properties at Delhi which 
had been attaclied in the several suits were sold by 
Older of the District Judge, and the sale-proceeds 
as well as the books of account were brought into 

The«„p„„, the Official Assignee of Bengal applied 
to the Inaolvent Court in Calcutta under section 121! 
o. - le Presidency Towns Insolvencj^ Act of 1909 “ to 
request the District .Judge’s Court of Delhi to act 
under section ,50 of the Provincial Insolvency Act of 


Jewandas 

JlIAWAltf 

In re* 
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1907, and to makeover the said sale-proceeds as well 
as the said books of account of the insolvent’s Delhi 
bpsiness to this Court, such assets to be held and 
applied by this court in such manner as it may think ^ 
fit.” 

Mr. S. G. Mookerjee, for the iietitioner. On the 
order of adjudicatio}i being made by this Court, all the 
jn'operty of the insolvent, wherever situate, including 
his assets at Delhi, vested in the Official Assigjiee of 
Bengal under section 17 of the Presidency Towns 
Insolvency Act. The District .Tndge of Dellii was in 
error in refusing the petitioner’s applicatioii and in 
continuing with the iiroceedings in execntioii. The 
assets now in the custody of the Delhi Court sliould 
be made over to, and be lieid by, the Official Assignee 
for the benefit of the general body of the creditors 
of the insolvent. This Court lias ample jurisdiction 
under section 126 of the Presidency Towns Insolvency 
Act of 1909 to make the order prayed for, 

Fletcher J. This is an apirlication under section 
126 of the Presidency Towns Insolvency Act of 1909 
asking for an or-der that under section 126 and section 
50 of the Provincial Insolvency Act of 1907 tlie 
District Court of Delhi should be asked to act as 
provided by those sections and to make over the sale 
proceeds of certain proi)erties attached at Delhi to 
the Oificial Assignee. It appears that the Additional 
District Judge is of opinion that section 17 of the 
Presidency Towns Insolvency Act does not apply to 
the mofussil. In my opinion the Additional District 
Judge is clearly in error in that opinion. The Presi- 
dency Towns Insolvency Act is an Act of the Legislative 
Council of the Governor-General, and purports to vest 
the property of the insolvent wherever situate in the 
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Official Assignee. Clearly, therefore, section 17 vests 
the property of the insolvent in any part of British 
India in the Official Assignee. The woitling is .sub- 
stantially the same us that of the Imperial Statute which 
was repealed by the present Act. The matter i.s 
covered b.y autliority ; for the Privy Council in the 
case of Official AHsignee., Bomhag o. Begistror, Small 
Gatisn Court, Amriisar (1) held that the effect of that 
x4.ct was to vest the property in tlie Official Assignee 
notwithstanding the local legi.slation of the Punjab 
Council. It is clear that the assets in the Delhi Court 
belong to the Official Assignee. . Why the Additional 
District .Judge refused to follow the clear wox'ds of 
section 17, I do not undeivstand. Perhaps if he is 
asked to act in aid under section oO of the Provincial 
Insolvency Act and section 126 of the Presidency 
Towns Insolvency Act, he will see his way to make 
over the assets to the Official Assignee, who alone can 
grant a discharge therefor. The application is 
allowed, and an order to act in aid is made under 
section 126 of the Presidency Towns Insolvency Act 
and section 50 of tlie Provincial Insolvency Act. 

Application alloived. 

Attorney for the petitioner: S. C. Mukerjee. 

.1. c. 

(I) (1910) [. L. R. .S7 Calc, 418 ; L. B. 37 I. A. 8t>. 
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APPELLATE CIVIL. 


Before Justice Sir Cecil Brett and Mr. Justice N. R. Chatterjea. 

SHASHI BHU8HAN LAHIRI 

V. 

RAJBNDRA NATH JOARDAR.* 

Hindu laio—Strulhan— I, iheritaiice— Half-sister's son of Hindu widow— 
Prohate, application for — Daughter's son of the great-grandson of the 
great-great-gramifather of the testatric' husband whelker preferential 
heir to half-sister's son. 

Under the Dayabliaga School of Hindu law a half-sister’s sou of a widow 
IS heir to her stridhan property, in preference to the daughter’s sou of tlie 
great-grandson of the great-great-grandfather of her husband, and that 
therefore the latter has no locus standi to oppose an application for probate 

by the former, of a will alleged to have been e.xeuuted by the said widow in 
regard to such property. 

Dasharathi Kundu v Bipin Beharg Kunlu (1) and Bholanatk Rog v. 
Mahhal Dcisb Muhherji to, 

Ckatoo Kurmi v. Rajaram Teioari (3) distinguished. 

Appeal by tlie opposite party (defendant), Saslii 
Bhushan Laliiri. 

This appeal arose ont of an application for probate 
of a will of one Adya Sundari Debi, deceased. The 
application was made on behalf of three persons, vD., 
Eajendra Nath Joardar, Jogendra Nath Joardar and 
Chain Ghnnder Chowdhury, who, it was alleged, were 
appointed executors by implication, and to whom the 
testatrix bequeathed her properties. Charoo Ghnnder 
was related to her as her half-sister’s son. One Shashi 

“ Appeal from original decree. No. 173 of 1909, against the decree of 
H. E. Ransom, District Judge of Nuddea, dated Feb. 6, 1909. 

(1) (1904) I. L. E. 32 Calc. 261. (2) (1884) I. L. R. 11 Calc. 69. 
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Blmsliaii Lahiri, who wa.s tlie (laiightei-’s son of tlie 
great-grandson of the great, -great-grandfather of Adya 
Snndari’s linsband, citation having l)een issued upon 
him, appeared and put iiiu petition of objection stating 
that the will was a forgery, and that the estate did not 
belong to Adya Sundari but to her husband. The 
learned District Judge held that he was not entitled to 
oi)i)ose the grant of j)robate, and, after taking evidence 
of the execution of the will, granted probate to the 
applicants. Against this decision Sliashi Bhushan 
Lahiri appealed to the High Court. 

Mr. B. L. Lahiri (with hini Bobu Noremlra 
Kumar Bose, Babu Upendra Nath Bagchi and Babu 
Lira Lai SanyaT), for the appellant. The Court 
below’ was wrong in holding that Shaslii Bhushan had 
no locus standi to opi)ose the grant of probate. The 
property bequeathed belonged to the husband of the 
testatrix, but assuming that it was her stridhan pro- 
perty, yet the apijellant, according to Hindu law’, was 
the pr'eferential heir to the half-sister’s son, and as 
such he Imd a locus standi to oiqiose the application 
for probate. Rival wife’s son is expressly mentioned 
as a son in the Dayabhaga (Chapter IV, section III, 
verse 32), and that if it had been meant to include the 
son of a sister of the half-blood in the expression 
“ sister’s son,” it would have been so expressly stated. 
That being so, half-sister’s son is not on the category 
of heirs, and therefore the appellant being the heir, 
could oppose the grant of probate. Moreover, citation 
was issued upon him ; oji that ground also he had a 
locus standi: Chatoo Kurmi v. Bajarcmi Tewari{l). 

Babu Go lap Chandra Sarhar (with him Babu 
Bachindra Prosad Ghose), for the respondents, w’as not 
called upon ; but in the course of the argument of the 
learned counsel for the appellant, he referred to the 

(1) (1909) n C. L. J. 124. 
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cases of Daskarathi Kutidu^ .Bipm Behari KunduiX) 
and Bhola Nath Roy v. Rakhal Bass Muhkern (2). 

Gur adv. vult. 

N. R. Chatter JEA J. This appeal arises out of an 
application for ijrobate of the will of one Adya 
Sundari Debi who bequeathed her properties to the 
three resisondeiits who were her paterxial relations and 
appointed them executors, one of them, Charu Ohunder, 
being related to her as her half-sister’s son. The 
appellant, Shashi Bhuslian Lahiri, was the daughter’s 
son of the great-grandson of the great-great-grandfather 
of Adya Sundari’s husband. Ram Kajiai Moitra. The 
appellant bad applied for letters of administration to 
the estate left by Adya Sundari before the application 
for probate of ber will was made by the respondents. 

Therefore, in the proceedings on the ai>plication for 
probate citation was issued upon the appellant, and he 
put in a petition of objections contesting the genuine- 
ness and validity of the will, and also alleging that the 
estate belonged to Adya Snndari’s husband which she 
had no power to dispose of by will. The learned 
District Judge held that he was not entitled to oppose 
the grant of probate, and, after taking formal evidejice 
of the execution of the will, gi anted probate to the 
respondents. Shashi Bluisban has appealed to this 
Oonrt. ~ : 

Before Shashi Bhushan can contest the will, he 
must show that he has an interest in the estate of Adya 
Sundari. If the estate dealt with by the will belonged 
to her husband, the grant of piobate of the will 
executed by her cannot affect the rights of the heir of 
her husband, and the Court of Probate of course has 
no liower to go into the question whether the estate 
belonged to Adya Sundari or her husband. 

(1) (1904) I. L. B. 32 OaJc. 261. (2) (1884) 1. L. R. 11 Calo. 69. 
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It li:is accordingly been contended on bebalf of the 
appellant, Sliaslii BhoHlian, in this appeal, first, tliat 
assuming that the estate belonged lo Adya Sundariover 
wliich she liad a disposing power, tlie respondent 
Charn Cii under, as tlie half-sisters son of the deceased, 
was not hei' heir in preference to him, and secondly, 
that citation ha \dng been issued upon him, the Court 
below is wrong in holding that he liad no locns standi 
to oppose the grant of prolaite. 

Tlie question therefore arises whetlier Charu 
Chuuder, as the halt-sister’s son of the testatrix, is tlie 
lieir to the stridhanoi Adya Sundari. If he is, then 
the appellant, Bhashi Bhushan, has no locus standi 
to contest the will. 

The parties are go%'erned by the Bayabhaga School 
of Hindu Law. The Bayabhaga, in dealing with the 
succession to the separate property of a childless 
wmman after enumerating certain heirs down to the 
Inisband, says as follows “ On failure of heirs down 
to the husband, this rule is again jirovided wdiich 
Vrihasiiati thus delivers : — “ The mother’s sister, the 
maternal uncle’s wife, the paternal uncle’s wife, the 
lather’s sister, the mother-in-la W” and the wife of an 
elder brother are pronounced similar to mothers; if 
they leave no issue of their bodies, nor son [of a rival 
wn'fe], nor daughter’s son, nor son of those persons, the 
sister’s son and the rest shall take their property” 

Bayabhaga, Chapter IV, section III, verse 31). 

The sister’s son is expressly named' as an heir in 
the above text of Vrihaspati, and the only question is 
whether a half-sister’s son is included in the expres- 
sion “sister’s son.” This question w^as raised in the 
case of Dasharathi Kundu Bipin Behari Kundu (1) 

and it was held in that case that “sister’s son”’ 
includes a half-sister’s son, and that under the 
(1) (1904) I. L. R. Calc. 261, 
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Dayabliaga a step-sisteEs son is entitled to succeed to a 
woman’.s stridhcm in preference to her husband’s elder 
brother. That is a direct authority against the 
aiipellant’s contention. In that case the learned 
Judges, with reference to the translation of the 
expres.sion “sister’s son” in Vyavastha Darpana as 
own sister’s son, pointed out that the author probably 
used the words “ own sister’s son ” as contradistin- 
guished from the woman’s husband’s sister’s son who 
is the next in order in the table of succession. In the 
case of Bholanath Boy v. Bakhal Dass Mukherji (1) 
it was held that under the Bengal School of Hindu 
Law sons of sisters of the half-blood are entitled to 
succeed equally with sons of sisters of the whole 
blood to the property of a deceased bfother. That 
case, no doubt, related to the question of succession to 
a male owner, but it is an authority for the iiroposition 
that the exjiression “ sister’s son ” includes a half- 
sister’s son, and that there is no difterence between 
the son of a sister of the whole blood and the son of a 
sister of half-blood. 

It is pointed out, however, on behalf of the 
appellant, that the rival wife’s son is expressly 
mentioned as a sou in the Dayabhaga (Chapter IV, 
section III, verse 32), and that if it had been meant to 
include the son of a sister of the half-blood in the 
expression “ sister’s son,” it would have been expressly 
so stated. But no argument can be based upon this 
gi’ound. The word ‘brother’ in the well known text 
of Yajnavalkya relating to the succession of a male 
owner dying without male issue is applicable to a 
brother of the whole blood as well as to a brother of 
the half-blood. The fact of being a male offspring of 
one common parent makes one a brother (see Sree- 
krishna’s Commentary on the Dayabhaga, Chapter XI, 

(1) (1884) I.L.E. 11 Oak. 69. 
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section V, paragraphs 7 — d2). There is, no doubt, a 
distinction between brothers of the whole blood and 
those of the half-blood, but the former confers a 
greater amount of spiritual benefit. 

In the case of a sister’s son, according to some 
authorities (see Colebrook’s Digest Book V, chapter 8, 
section 1), there is no difference in the amount of 
spiritual benefit conferred by a full sister and a half- 
sister, respectively, and that therefore they inherit 
together ; and, although a different view is taken by 
some other authorities, the above view is “respected 
and followed” (see Shyama Charan Sarkar’s Vyavastha 
Darpana, 2ad edition, page 265). In the- Dayakrama 
Sangraha, Chapter I, section IL, verse I, in dealing 
with the question of succession to a male owner, 
Srikrishna Tarkalankar says : — “ According to Acharjya 
Chudamoni, the son of the proprietor’s own sister 
and the son of his half-sister have an equal right 
of inheritance.” Srikrishna’s recapitulation of the 
line of inheritance, in which a different view is 
alleged to have been taken, and the difference in the 
coi^ies of the recapitulation were discussed in the 
case of Bhola Nath Boy (1) cited above, and it was 
there held that Srikrishna’s opinion was the same as 
that of Acharya Chudamoni. 

As already pointed out, it was held in the case of 
Dasharathi Kundu v. Bipin Behari Kundu (2) that 
the half-sister’s son is entitled to succeed in prefer- 
ence to the husband’s elder brother. Even if tha 
half-sister’s son does not stand in the same position 
as the full sister’s son, he is entitled to succeed in 
preference to the appellant who is the daughter’s 
son of the great-grandson of the great-great-grand- 
father of the deceased. The latter, accordingly, is 
not the heir of Adya Sundari and has no locus standi 

0) (1884) I. L. R. 11 Calc. 69. (2) (1904) I. L. R. .82 Oalc. 261. 
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to oppose the gi-ant of probate. This disi) 0 vses of the 
first contention. 

Tiie second contention also has no force. The 
mere fact that it was stated in the application for 
jn’obate that the appellant had applied for letters 
of administration, to the estate of the testatrix and 
that the Court had issued a citation upon him, would 
not entitle him to come in and oppose the grant 
of i)robate, if it is found that he has no interest in the 
estate of the deceased . The case of C'hatoo Kurmi v. 
Bajaram Tewari{l), relied on by the a]jpellant, has no 
application to the facts of the present case. There the 
relationship of the caveator with the testatrix was 
admitted, and the caveator would have succeeded if 
it had been proved that tlie testatrix Avas not a 
degraded woman. He AAuinted to cross-examine tlie 
witnesses for the petitioner for probate to show that 
the deceased was not degraded ; his title to succeed 
dejjended Aii)on the question whether the woman 
was degraded or not, he was a party to the proceed- 
ing and he had certainly a right to cross-examine 
the witnesses. In the present case Oharu Chunder 
being the heir of Adya Sundari liad she died intestate, 
the appellant had no interest in her estate and had 
no locus standi to contest the will. 

The ajjpeal accordingly fails and is dismissed wnth 
costs. 

Beett j. I agree. 

s. 0. G. Appeal dismissed. 


(1909) 11 O.L. 3. 124. 
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PRI¥Y COUNCIL. 

BHAWANI KUWAR 

IK 

MATHURA PRASAD SINGH.^ 

IQM APPEAL ¥mm THE HIGH COUHT AT FORT WIlliAW 

Sale for arrears of revenue — Act XI of ISSO^ sections 6S^ 54 — Purchase 
hy mortgagee in execution of his mortgage decree of the mortgaged 
pro 2 )erty — Subseguem arrears rf revenue and sale for such arrears — 

Liability of Purchaser in execution of decree of Civil Court — ■ 

Eights of 2 ^iir chaser at sale for arrears of revenue. 

Section 54 of Act XI of 1859 enacts that when a share of an estate 
is sold the purchaser shall acquire the sliare subject to all iucuiiibranccs, 
and shall not acquire any rights which were not possessed l>y the previous 
owner,” 

On 9th August 1886 a mortgage was granted in favour of the respond- 
ent over a certain share in 4 out of 71 villages. On 31st May he obtained 
a decree on his mortgage which was made absolute on 19th December 1899. 

He executed his decree and a sale took place on 19th March 1900, at 
which the respondent hiixiseif Ixecamc the purenaser. On 28th March an 
instalment of Government revenue on the 71 villages fell into arrear, and 
the whole residuary share of 71 villages, including the 4 villages purciiased 
by the respondent, was notified for sale. The respondent did not pay the 
revenue due, but on 23rd April he obtained a certificate confirming the sale 
of I9tl]i March in execution of his decree. On 6th June 1900 the whole 
of the villages was sold for arrears of revenue and was purchased hy the 
predecessor in title of the appellant. In a suit against the respondent for 
the siiare purciiased at the execution sale : — 

Held by the Judicial Oormnittee (reversing the decision of the High 
Court), that the sale in execution of the mortgage decree took effect from* 
the actual date ^of the sale, and not from its confirmation, and, tlierefore, 
from 19th March 1900 the respondent by his purchase became the pro- 
prietor of the estate sold, and not merely the purchaser of such right, title 
and interest in it as the mortgagor might have had. He was, therefore, 
notwithstanding the provisions of section 54 of Act XI of 1859 (which 

* Present : Loed Shaw, Sie John Edge akd Me. Ameer All 
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ill fact rather confirmed the view taken), not in a position to maintain as 
against himself, or as against third parties unconnected with mortgage 
transactions upon the property, the position that his mortgage still remained 
an incumbrance thereon. That incumbrance had become extinct by the 
mortgagee’s overriding riglit when lie became complete owner of the lands. 
To keep it alive, as the respondent sought to do, would introduce confusion 
into the mechanism of transfer and insecurity into the rights in immove- 
able property which were not wan anted by the Act. 


Appeal from a decree (10th January 1908) of the 
High Court at Calcutta, which reversed a decree (27th 
January 1905) of the Subordinate Judge of Gaya. 

The plaintiff was appellant to His Majesty in 
Council. 

The suit which gave rise to this appeal was brought 
against Mathura Pi-asad Singh and two pro formd 
defendants to obtain possession of a 5-anna and 11 
pies share of four villages named Kolhna, Khntowra, 
Khardih and Nawalchak, which had been on 9th 
August 1886 mortgaged by one Mahomed Baksh and 
others to the defendant Mathura Prasad Singh. These 
four villages were part of a “ residue ” share in 71 
villages owned by the mortgagors in an estate called 
Azamgarh in tlie district of Gaya. 

On Slst May 1899, Mathura Prasad Singh obtained 
on his mortgage bond a decree which was made abso- 
lute on 19th December 1899. The mortgagee executed 
his decree and purchased the mortgaged property 
at tlie sale on 19th March 1900. The sale was con- 
firmed ou 28rd April 1900 and a sale certificate was 
granted on 12th July ; and on 18th December 1900 his 
name was registered as proprietor of the property 
in suit. 

On 29th March 1900, the residue share fell into 
arrear forthe March instalment of Government reve- 
ime amounting to Rs. 1,554-3, and was notified for 
sale by the Collector. On 6th June 1900, the whole of 
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tliat share was sold and pxirchased in the name of the 
second defendant by the third defendant. Tlie second 
defendant obtained a sale certificate dated 3rd April 
1901, and pos.session was delivered to him on 5th 
Jnly 1901. 

On 15th Jnly 1901, the second defendant executed 
an agreejnent in favour of the third defendant admit- 
ting the latter to be the real purchaser, and on the 
application of the third defendant to the Sub-Deputy 
Collectoj-’s Court his name was registered as owner of 
the whole of the residue share. The first defendant 
Mathura Prasad Singh, however, ai^pealed from the 
order of the Sub-Deputy Collector to the Collector of 
the district, who set it aside on 21 st January 1902, and 
on a further appeal that decision was upheld by the 
Commissioner on 31st May 1902. Subsequently, on 
20th September 1902, the third defendant conveyed, 
^.by a deed of gift, the property to his wife, the plaintiff, 
who on 31st March 1904 brought the present suit 
against the first defendant for possession of the share 
that defendant had purchased in execution of his 
mortgage decree, and in respect of which he had been 
registered as proprietor. The plaintiff i)rayed that her 
name might be entered in the Land Registration office 
as projirietor of the property in suit, and for mesne 
lirofits up to the date of the delivery of possession. 

The defence of the fli’st defendant was, alia, 

that the rights which the predecessor in title of the 
plaintiff' acquired by his purchase at the revenue sale 
were governed by the provisions of section 54 of Act 
XI of 1859 ; that the residue share was sold subject to 
all incumbrances existing on 28th March 1900, the 
date of the default in payment of the Grovernment 
revenue, and that, on that date the property in suit 
was subject to a debt of Es. 18,973-6-3 due on the 
mortgage to the defendant ; that the property in suit 
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was ptircliased by the defendant for Rs. 9,200, leaving 
Rs. 9,773-6-3 still due oji the mortgage decree, and 
until the plaintiff redeemed the mortgage by paying, 
off the whole sum due under the defendants decre^ 
.she could not claim possession of the property in suit ; 
and that as the proceedings which terminated in the. 
sale for arrears of revenue were taken diiring the 
pendency of the execution of the defendant’s decree, 
the doctiine of Us pendens applied, and the plaint- 
iff’s purchase of the property in suit was, under the 
circumstances, wholly void. 

Issues were settled, of which only the following 
were material on this appeal : 

“S/it?.— Whether the revenue sale of the ijmali 
share of Talnka Azamgarh has extinguished all the 
rights of the defendant No. 1 under the mortgage 
decree and under auction-purchase in execution of 
that decree, 

3rd. Was the defendant No. 1 bound to pay the 
Government revenue for the March last 1900 And 
was the defendant No. ] awai-e of the property being 
inarrear.? ’ ” 


What incumbrance, if any, the defendant 
No. i had on the disputed iiroperty ? And whether 
the plaintiff is entitled to recover possession of the 
disputed property without paying with interest the 
amount of incumbrance due to the defendant No. 1 
from Mahomed Baksh Khan ?” 

The Subordinate Judge held on the 2nd and 4th of 
these issues that at the sale for arrears of revenue 
what was sold was the right, title, and interest of the 
defaulters as it existed at the time of the default, or 
of the sale, and that on 6th June 1900, the date of the 
revenue sale, tlxe^ mortgagors had no title in the 
four villages which had been purchased by the first 
defendant in execution of his mortgage deci'ee ; and 
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tlierefore that the revenue sale of the ijniuli share did 
not oxtmgnish the rigid of the tirst defendant under Ids 
auction-purchase. He also decitled on issue 3rd tljut 
though, the first defendant purchased tlie properties in 
Sint on 19th Marcli 1900, his title was not perfected 
an d the 2ord April 1900 when the sale was eonfinned 
and therefore the mortgagors and not the first defend- 
ant were liound to paj’- the Government revenue, tlnd 
the Government revenue on the whole ijmali share 
was Ks. 4,000, and the arrears for which the estate was 
so were Us. l,5o4-0-4 ; the revenue on the share in 
the four villages which the first defendant purchased 

TT of the 

default, the first defendant coukl not lie expected to 

pay the whole of the levenue due. Tlie result was 

that the Subordinate .fudge dismissed tiie suit with 
costs. 

An appeal by the plaintiff to the High Court came 
before a Divisional Bench consisting of Beett and 
looKEEJEE J,J. who delivered separate judgments in 

dimd ' T f^ocision of the Subor- 
dinate .Judge, and came to the conclusion that the 

proper decree was one for po.ssession of the propertv 
tri suit subject to the plaintiff discharging the mort 
gcigc dobt duo to tlie first defendant. 

Brett .L (after stating that the three main conteii- 
lons advanced on behalf of the plaintiff were (Ist) that 
the decree on the mortgage having been made absolute 
before the arrears of revenue fell due, there was no 
encumbrance in existence on 29th March 1900 wlien 
the ijmali share was found to be in default: (2nd) 
assuming that section 316 Civil Procedure Code, 1882 
governs sales under the Transfer of Property Act the 
. fou. vi.iage., 

tion of the mortgage decree became vested in the 
mortgagee (the first defendant) on 19th March 1900 
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I9i‘i when the property was sold to him, and not on 23rd 
Bhawani Ai)ril 1900 when the sale was confirmed ; and (3rd) 
Kuwae that the first defendant had ceased to be a mortgagee, 
Mathdba and had become an owner of the proi)erty at the time 
sfima” J^®'^®nne sale on 6th Jane 1900, and therefore 

under that sale all his rights jiassed to the purchaser) 
continued : — 

“ The ijmali share was sold for arrears of revenue under the provisions 
of section 13 of Act XI of 1659 and the purchaser at that sale acquired 
(under section 54 of the same Act) the share subject to ad incumbrances 
and did not acquire any rights whicli were not possessed by the previous 
owner or owners. I am unable to accept the view which the Subordinate 
Judge has taken that what was sold at tiie revenue sale was the right, title, 
and interest only of tlie defaulters. Sucix a view is contrary to the whole 
policy of the Bevenue Law, and is opposed to the decisions of this Court 
in tlie cavses of Gmigadeen Muser v. Kheeroo Mundid (1), Debi DaB Chotcdliuri 
v, Bipro Chara?i Ghosal(2)^ and Annoda Prosad Ghose v, Rajendra Kumar 
Glwse (3), which clearly show that what was sold was the share subject to 
encumbrances. 

‘‘ The main question for determination then in this case is whether the 
mortgage by the defaulters to the first defendant was an incumbrance 
subject to which the share was sold, or had it ceased to exist as an incum- 
brance by reason of the purcliase by the first defendant of the mortgaged 
properties on 19th March 1900, prior to the date of default, which purchase 
was confirmed on the 23rd April following. 

Tlie case put forward for the defendants has been that the mortgage 
did not cease to exist as an incumbrance when the order absolute was 
obtained in the mortgage suit ; that under the provisions of section 316, 
Civil Procedure Code the title to the property sold vested in the first defend- 
ant as against the mortgagor and persons claiming through or under him 
from tile date of the sale certificate ; that up to the date of such certificate 
the title of the first defendant as owner was inchoate and incomplete, and 
in fact subject to be lost : that until the sale was confirmed he was entitled 
to rely on his mortgage ; that what was sold at the revenue sale was tlie 
property as it existed at the time of the default, and that at the time of the 
default the mortgage of the first defendant was an existing incumbrance. 
In support of these contentions reference has been made to section 28 of 
Act XI of 1859 and Schedule A,- as showing that the title of the purchaser 

(1) (1874) 14 B. L. R. 170. (2) (1895) L L. R. 22 Calc. 641. 

(3) 11901) 1. L. R. 29 Calc. 223. 
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at a revn.Hie Halo rdatea back to tho date of default and it has been arffued 
on this buKis that tiie property purcliaHod must be the proiKTty in suit as it 
existed at the date of tlio default. 

Ibe iirst tn-u points wbich have been iKlvancediu support of the appeal 
may lie considered together. It has been contended that tlie right of a 
purchaser to iiroporty sold in execution of a decree of tiie Civil Court 
accrues from the date of the sale, though it may not ho complete till after 
conlirmafioa, and iii support of this view tho cases of BJnjmh Chunder 
Bundopadhya v. Soudamini Dehi (1), Dagda v. Vancham Singh Ganga- 
ram (2), and Ad/iur Chunder Banerjee v. Aghore Nath Aroo (3), arc relied 

OD* ^ ’ 

_ “ xVo doubt these cases are ample authority for tlie conlentiou that fhe 
title (It the purchaser at an auction sale in a Civil Court will relate hack 

fromthe dateof oonlirmation totlied.-iteofsale so as to defeat all inter- 
mediate incumbrances or alienations, but these cases do not help us to 
determine whether what was .sold at the revenue sale was the share as it 
existed on the date of default or on the date of actual sale. The cases of 
Umalara Gupta v Uma Chanm Sen (4) and Choivdhrg Jogesmr 
Mulhtl V. Khetter Mohun Pal (5), to -vhicli we have been referred, no doubt) 
ky down that a purchaser of an estate at a sale for arrears of Government 
revenue is not affected by any incumbrances or alienations created by the 
defaulter between tlie date of default and the date of sale, as under section og 
ot Act XI of 1869 tlie title to the estate vests in the purchaser from the date 
of default. But in the present case, the question for determination depends 
not so much on the date when the title of the purchaser at the revenue sale 
vested as on the date when, if at all, the mortgage or incumbrance on The 
estate held by defendant x\o. 1 ceased to exist. xXor does -the decision of 
the H ull Bench o± this Court m the case of Bibijan Bibi v. SaeU Bewa (G). 
to which we have been referred, seem to me to assist us in determiuiuij 

tlie question which is before us. That case hardly supports the present 
contention of the appellant that the mortgage lien of the first defendant 
on the property, which he purchased on the 19th March 1900 in execu- 

ion of hm mortgage decree, was extinguished before his sale Iiad Iieen 
con tinned. 

“ I am unable, therefore,, to hold that the two first contentions advanced 

on chidf of the plamtifE have been maintained. The case of iW Ohand 

Pal V. (7), on tiie other hand, goes to support the cont^ 

(?) 089? 2 f W V Calc. 148. 

(3) 0898) 2 C. W X m . (6) (1904) 1. L. E. 31 Calc. 863. 

(7) (1888) I. L. B. 15 Calc. 546. 
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uf the defeudajits, that ou the date when tlie siiai-e fell into arrears for 
Government revenue the share was subject to the unconfirmed sale held 
in execution of the mortga^^e decree, and that tho unconfirmed sale eonsti. 
tilted an inciirnhranoe on the mortgage property which formed part of the 
share solcL 

liie tliird contention however rai»e« a i|iiestioii of much ditliculty 
and importance, Hi'., vvbether because the sale to the first defendant had 
neon confirmed on the 23rcl April 1900, he became in conseijuence an 
owner of the property at the time of the revenue sale on the 6th June 1900, 
and therefore under that s.ale all his rights passed to the purcliaser. In' 
support of this contention reliance has been plneerl for the plaintiff on the 
decision of this Court in the case of Anuula Prosad Ghose v. Bajeiidra 
Kmnar Ghose (1) and tl.e decision of their Lordships of the Privy 
Council in the case of Shyam Kxiiiari v. Rameswur Sinyh (2).” ' 

After distiiigiiisking' those cuses from the present 
one, the judgment continued 

• fho effect of applying to tlie present ease the I'lriiicipie conteudeil for 
on bclinlf of the appellant would apparently be to discharge the mortgage 
of the first defendant leaving him, as proprietor of the share in the four : 
villages out of the 71 villages which made up the ijmnli kalam which was 
sold for arrears of revenue, a sliare iii tlie sale-proceeds, which would bear 

to the whole proceeds the same proportion ns the value of the share in the 

4 villages bears to the value of tl.e whole ijmali kalam. The property at 
tl.e .-evenue sale sold for Rs. 1.6,100, and .such a share would cover only a 
sm.all portion of the mortgage deW whiei. was due to the first defendant 
under hisj decree. 

‘It has been held in tiie present case that the mortgage of tl.e first 
defendant was a valid transaction for consideration. In due course he 
brought his suit to recover the debt due under the mortgage, obtained a 
decree and sold up and himself purcliased the mortgaged property in part 
satisfaction of Ids debt. Subsequently, hut prior to confirmation of his sale 
tlie property fell into arrears, a fact of which he appears to liave been in 
Ignorance, and his sale was confirmed before the property was brought up 
for sale for arrears of revenue. Apparently all the acts of the first 
defendant were perfectly lox&fide and honest, while as to the acts of the 
Other side, the Sul.ordinate Judge, on the evidence, expresses some suspicion. 

The purchaser at the revenue sale claims to be entitled to recover posses- 
Sion of the mortgaged property purchased by the defendant on the ground 

(1) (1901) I. L. R. 29 Gale. 223. (2) (1904) I. L. R. 32 Calc. 27. 

I. R. 31 I. A. 176. 
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that at the tiiiuj of the revenue sale the de,ferM.ijuifc was a part-proprietor, 
If the claiio he ailowedj the result will Ih} fcliat liie lirst defendant having' 
sued Oil liis mortgage and executed his de<;ree, will not he able to sue again 
on the mortgage dee<i. A portion of the amount recovered iindcu- the d(na‘ee 
he may, as part-proprietor of the ijmali kalam, he able to realize out of the 
sale- proceeds, and the balance of the di.^cretal amount not la^eovered at the 
sale he imi)" be abie to realize by a personal decree under section 00 of the 
Transfer of Property Act against the mortgagors. 

“ Tlie result then of accepting as the date on which the tith.^ of the 
purchaser at the revenne sale in tlie present ease vested the date on wliich 
the sale actually took place, would he to cause tlie first defendant a serious 
loss for wliich he cannot ho held to be responsible, as lie was ignorant that 
the share was in default when he made the purchase. 

“ In the case before their Lordships of tln.^ Privy Council, tlie respondent, 
vv'ho purchased at the revenue sale, was aware that lie had previously 
purchased the pro}>erty in execution of the decree on his mortgage. 

'■‘If, on the other hand, tlie provisions of section 28 and of schedule A of 
the Act be accepted, as determining the date from which the title of tlie 
[daintiffi’s vemlor, as purchaser at tiie revenue sale, vested, the first defendant 
will be protected from what appears to he nothing less than serious 
injustice,” 

Mookeejee J., who.se judgment was lo the same 
effect, summarised his cojiclusions briefly as follows : — 

“ (i) The view taken by the Suiiordinate Judge that the purchaser at 
tlie revenue* sale purcliased merely the right, title, and interest of the 
defaulting piroprietor on the date of sale, and consequently purchased 
nothing, because his interest hud already passed to the defendant, is 
not well founded ; (ii) the view put forward on behalf of the appellant that 
as the purchase of tiie <lefendant at the mortgage sale had been confirmed 
before the revenne sale, the effect of the revenne sale was completely to 
extinguish his title and vest it in the pnircliuser at the revenue sale is 
equally unfounded : (iii) the view put forward by the appellant that the 
title of the defendant under his purchase at tlie mortgage sale was perfected 
with effect from the date of the sale is nut well founded ; (iv) althoiigii the 
purcliase of tiie defendant at tlie mortgage sale was confirmed before the 
revenue sale, yet as it was confirmed after default and without any 
knowledge on the part of tlie defendant that default had been made, the 
didiendant is entithMl to rtdy upon his mortgage and use it as a shield for his 
}>rotoction against the purchaser at the revenue sale, ” 

Both the learned Judges also liekl tliat the flrsr 
defendant had, notwithstanding his purchase of the 
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^ properties in suit in execution, an equitable right to 
Bhawani keep his mortgage alive, and to treat it as a subsisting 
Ktoak incumbrance in the said properties, and that the 

P^ii-ckase was subject thereto; and passed a 
rRASAD (Xecree as above stated. 

On this appeal, 

Db &ruyther, K.C., and a.R. Loivndes, for the 
appellant, contended that the respondent’s mortgage 
was not, at the date of the revenue sale on which the 
appellant s title was based, an incumbrance upon the 
properties in suit within the meaning of section 54 of 
Act XI of lb59 ; and tliat the resi^ondent had no equit- 
able iight, after his purchase of the pi'Oj^erties in suit 
in execution of las mortgaged decree to treat his 
mortgage as a subsisting incumbrance. Liability ac- 
crued as against the auction-purcliaser from the date 
of tlie sale, and not from the date of the certificate, of 
sale, and at the date of the revenue sale to the appel- 
lant the respondent was the pi'ojmietor of the pur- 
chased properties and all his interest became extin- 
guished by the sale and passed to the purchaser (the 
appellant). Eeference was made to Act XI of 1859 
sections 10, 13, 14, 28, 53 and 54, and Schedule A - 
Bhyriib Chunder Bundovadhya v. Soudaminee 
Ddb&a (1), Ghatraput Singh v. Q-rindrci Ohunder 
Bog (2), Civil Procedure Code (Act XIV of 1882) 
section 316, Shyam Kumari v. Rameswar Singh (3), 
Gokaldas Gopaldas v. Puranmal Premsukhdas (4)’ 
Mahomed Ibrahim Hossain Khan v. Ambika Pershad 
Singh (o), Civil Procedure Code (Act V of 1908) 

(1) (1876) I. L. E. 2 Calc. 141, 146. (4)(1884)1. L. E. lOCalc. 1036 : ■ 

(2) (1880) 1. L. E. 6 Calc. 381^. L. E, 11 L A. 126. 

(.8) (1904) 1. L. K. 32 Calc. 27, (5) (1911) I. L. E. 39 Calc. 527 5.66 : 

37, 38, 39 ; L. E. .31 1, A. L. K. ,39 I. A. 68, 81 ' 

176,183,185,186. 
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section 65, Ahdool Bari v. Ramdass Coondoo (1), 
Dagdu v, Panchamsingh Gangaram (2j. Adhur 
Ohunder Banerjee v. Aghore JSath A7'oo (R), Trarisfej* 
of Property Act (IV of 1882) section 89, Bihi'an Bihi v. 
Sachi Bewail (4). [Mu. Amir Ali referj'ed to section 
65 of Civil Pi'ocetlnre Code, 1908, and Order XXI 
rule 94 which, he said, appeared to leave the matter as 
It was under Act XIV of 1882.] 'Jhie argument for the 
respondent was one wljich tliis Board rejected in 
Bhyam Ktimari v. Bamestvar Singh (5), and sliould 
be rejected now. Even if tlie respondejit ])ad any 
such eciuitable right as the High Court allowed him, 
it did not extend to repayiueiit by tlie appellant of 
the whole amount of Ids mortgage, but must in any 
case be restricted to repayment of the sum which the 
mortgaged properties liad realised in executioji. 

Boss, for the respojident, contended maiidy for the 
reasons, and oji the groujids, on whicli the Judgments 
of the High Court were based, that the liability of 
the purclraser (respondent) accraed only finm the date 
of the certificate of sale, and that he was entitled to 
rely upon his mortgage, and use it as a shield for his 
protection against the purchaser at the revenue sale; 
and that the appellant was, therefore, not entitled to 
the relief he claimed. Reference was made to Act XI 
of 1859 section 28 : Shyam Kumari v. Banieswar 
Singh (5) as to the time when the sale takes effect ; 
Civil Procedure Code (Act XI V of 1882) section 316 ; and 
Gohaldas Gopaldas v. Puranmal Premsukhdas (6). 

De Gruyther K. C. replied referring to the Limit- 
ation Act (XV of 1877) Schedule II, Article 109; and 
Roscoe’s Nisi Prius (Ed. 18th) 135, 136, 140. 

(1) (1878) I. L. Pv. 4 Calc. 607. (6) (1004) I. L. R. 32 Gale. 27, .38 : 

(2) (1892) I. L. R. 17 Boro. .375. L B. 31 1. A. 176, 186. 

(3) (1898) 2 0. W. N. 589. (6) (1884) 1. L. R. 10 Calc. 1035 : 

(4) (1904)1, L. R. 81 Calc, 863, 868. L. B. 11 I. A. 126. 


1912 

Bhawani 

Kuwar 

Mathura 

Peasai) 

Sixan, 



100 


INDIAN LAW REPORTS. [VOL. XL. 


The judgment of tlieir Loi-dsMps was delivered by 

Shaw. This is an appeal from a judgment 
and decree of tlie High Court of Oalciitta, dated tlie 
"'Sir ^,*"**^ •Tanuary 1908, which set aside a decree of the 
SiNUH. Subordinate .Judge of Gaya ’Ti Bengal, tlated the 27th 
January 190.5. 

Ihe suit was brought by the appellant as plaintiff" 
to obtain po.ssession of a certaiii .sJiare, amounting to 
5 annas li pies, in four villages in the Gaya district 
which are named in the plaint. The appellant’s 
rights are those of a purcliaser who bought these 
properties at a revenue sale,— that is to say, a sale for 
arrears of revenue. The appellant ideads that he has 
received, in Ijis character of purchaser and as from 
the date ol sale, a right which cannot be defeated by 
the respcmdent. The respomtent was a mortgagee 
hohling a secmrity over the property for money lent 
thereon, and in respect of this loan the property was 
sold in executioji to him. It is out of this conflict 
between the rights of the former, wlio may be called 
the revenue vendee, and the latter, who was mort- 
gagee and purchaser at the execution sale, that the 
suit has arisen. 


AvS their Lordships aae unable to agree witii the 
views which have been taken with regard to this case, 
either by the Sirbordinate .Judge or by the High Court,' 
it is necessary to mention certain dates which are’ 
material, and to test crucialiy what were the rights 
of parties at those dates. 


On the 9th August 1886 a mortgage for Rs. 5,000 
was granted in favour of the respondent over the 
shar-es aforesaid of four out of seven ty-orre villages. 
On the 31st May 1899 the respondent obtained a, decree 
on his mortgage bond, which was made absolute on^ 
the following 19th December. He executed his decree 
a salein theordinarycour.se took place, and on the’ 
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lytli Mtireh, whicl) is the flrsi important dut.o in tije 
case, the moj-tf^'ajr'od iiroperty was sold, and it was 
purchased by himseIC, Use mortgagee. 

Niue days tliercafter, Jiamely, on tiie 28th March 
1900, tlie March insiaJjuent of Oovcrnment nivemie 
on. the 71 viliage.s, amoniitiiig io Its. l.oa-t, fell into 
'arreur, and tlie wliole, inclnding the four wliicli had 
just been purcliased by tiie mortgagee, were notified 
for sale by the Collector. The situation of matters 
accordingly tlieii was tliat, so far as tlie ownership of 
the property was concemed, a transactio)) of sale 
thereof in favour of the mortgagee as purcliaser Jiad in 
point of fact taken place, aJid tills at a time wlien, by 
the use of tlie ordinary information available as 
public facts, or upon enquiry witii regard to tlm 
proiierty purchased, it would have been found that tlie 
lieriod of the falling due of revenue was almost at 
hand, and that proceedings jireliminary to a sale in 
respect of arrears then left unpaid would inevitably be 
commenced. 

The mortgagee, however, did not pay tlie revenue 
which fell due at the end of March. Without doing 
so, he went forward with proceedings to get the sale 
to himself in execution of the mortgage confirmed. 
On the 23rd April he obtained a certificate confirming 
the sale, the certificate bearing tlnit lie “ has been 
declared tlie purchaser at sale by public auction on 
the 19th March, 1900 .... and that the said sale lias 
been duly confirmed by this Court on the 23rd April 
1900.” 

It was maintained in argument for the mortgagee 
that the true meaning of tliis was tliat the sale to him 
did not become a legal fact until tlie 23rd April. In 
their Lordships’ opinion, this is an under-statement 
and a mis-statement of the mortgagee’s rights. It is' 
true that upon that date tlie sale was confirmed, but 
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^ what^ was, as the certificate bears, confirmed, was a 
Bhawani SiRe “by public auction on the I9th March 1900 ” 
KnwAa There seems little reason to doubt that upon the 19th 

^p7ZT transferred to the 

Singh. ^01‘tgagee, and that if there had been any accretions 
to the property between that date and the date of 
confirmation, those accretions would have become the 
j)i.opeity of the purchaser. On the other hand, thei’e 
seems no legal principle which would leave un-trans- 
ferred to tlie mortgagee any obligations which arose 
during the same ijeriod. Furthermore, if the proper- 
ties whicli were the subject of sale were liable to 
attachment for sums due from the lands as revenue, 
and falling into arrear subsequent to the actual date of 
sale, nameDb the 19th March 1900, it was not within 
the legal right of the mortgagee on the one hand to 
claim as against the mortgagor tluit the ownership of 
the property had been transferred, and at the same 
time to claim against the Government, or in respect 
of third parties unconnected with either mortgagor 
or mortgagee, that the mortgagor had not transferred 
the rights of ownership to the mortgagee, but himself 
remained in the position of owner. For the mort- 
gagee to be permitted to say to the mortgagor that the' 
ownership had been transferred, and to say to an out- 
sider, like the Collector of Revenue, that” the owner- 
ship hud not been transferred, is a conclusion not 
supported by good sense and, in the opinion of their 

Lordslups, they are not forced to it by any canon or 
rule ol law. 


If the date of sale be taken as the true and actual 
date lu laot which, iu their Loidehips’ opinion, was, 
as explained, the I9th March 1900, it appeai-s to their 
Lordships equally clear that what was in fact then 
sold was the estate Itself and nothing other or less 
than this which might be denominated by the terms 
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light, title. Of interest” of the mortgagor only, or 
the like. And it would seem to follow as a necessary 
consequence that when the mortgagee thus became 
t le piircliuser ajul. owiier of the subjects mortgaged, 
he was not in a position to maintain as against hini- 
self, or as against third parties unconnected with mort- 
gage transactions upon the property, the position that 
his inortgage still remained an incumbrance thereon. 

In their Lordships’ opinion it is clearly unsafe to 
apply co]isiderations a.s to the rights of prior and suc- 
ceeding mortgagees to questions like the present. For 
in the iiresent case no question arises as between a 
first and succeeding mortgagee, and no right or duty 
emerges with regard to the avoidance of aii inequi- 
table priority alleged to arise inferentially by acquisi- 
tion of the estate. On the 19th March 1900, the crucial 
date in question, there were no interests of any kind 
to enter into account or consideration so as to impede 
the full and complete transfer of ownership of the 
estate as sucln 

In these circumstances, when the 29th March 
1900 was reached, the property which fell then 
into arrear of revenue and became liable to subsequent 
sale was the property in fact and in law of no one but 
the purchaser, namely, the mortgagee. It is admit- 
ted, -the concessioii was logically unavoidable,-that 
If at the sale on the 19th March the mortgagee himself 
had not purchased, but a stranger or outsider had, then 
such purchaser would have stood liable for the oblimr- 
ttons accruing on the property and been responsible 
to Lovernmejit for the payment of revenue and for 
the consequences which would ensue if the revenue 
leu into arrear. It seems somewhat difficult to discern 
why these consequences, which would be inevitable in 
me case of a stranger purchaser, should be avoided 
because the mortgagee was purchaser himself. 
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The above cojiskleniLous seem sabsLintially to dis- 
pose of the whole case aud lead their Lordships to a 
eoncliis.oji tlie opposite of that reached by ti.e Hio-h 
Court, who think that it was possible for a ‘mortgagee 
to maintain the ownership of the property in himself 
with an incumbrance which he should use to defeat, 
or, to use the term which the learned Judges employ,^ 
as a shield against ” the rights of third parties. 

U])on^tlns subject it is true that the language of 
sec ion o4 of the Act No. XI of 1859--the Bengal 
Statute as to Sales of Land for Arrears of Revenue— 
provides that when a share or shares of an estate 
may be sold ‘‘ the purchaser shall acquire the share 
or shares subject to all incumbrances, and shall not 
acquiie any rights which were not possessed by the 
previous owner or owners.’' This provision, however 
cippears to^ their Lordships— (i) to couflrm the view 
lat what IS taken by a revenue vendee is nothing less 
nor more than what belonged to the former owner, and 
( 1) to negative the idea that it is open to an. owner to 
protect himself as by a shield ” against the conse- 
quences of that full transfer by keeping incumbrances 
alive against the revenue vendee. These incumbrances 
md become extinct and lost in the mortgagee’s over- 
iding right when he became the complete owner of 
le lands. To keep them alive as sought would intro- 
duce confusion into the mechanism of transfer and an 
insecunty into the rights in real estate which are not 
warranted by the Act. 

thaf It!'- liumbly advise His Majesty 
that the judgments of the Courts below be reversed, 
and that the plaintiff be declared entitled to the lands 
ill suit in terms of the plaint, that possession be deliver- 
ed to the appelUint of the properties in dispute the 
possession of the respondent being removed, that the 
mime of the plaintiff be caused to be entered in the 
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Iliand liegistvatioii OfUce aceoi'diiigly. Mie name of Lie 
defeiidaiit being expunged aiid his illegal pos.se.ssioii 
removed, and that the cause be remitted to the High 
Court for the ascertainment of mesne proflts foj' the 
period of dispossession up to the date of delivery of 
possession and for a decree therefor against the res- 
pondent. The respondent will pay the costs both imre 
and in the Courts below. 

Appeal allowed. 

Solicitors for the appellajit : 2\ L. WiUon A’- Co. 

Solicitoi's for the respondent : Watkins cf Hunter. 

,1. V. w. 


CRIMINAL REVISION. 


Before iV r. Justice Hohnwood and Mr. JnMice Imam. 


SHBOBALAK RAI 


V. 

BHAGWAT PANDEY.* 

Attachment — Criminal Procedure Code {Act V of 1898), ss. 146 and 148 — 
Refusal to grant time — .Duties of the Magistrate — Practice. 

It is only wlien tlie magistrate decides tliat none of the parties was in 
possession or is unable to satisfy himself as to which of them is in posses- 
sion that he can attach property under Sec. 146 of the Criminal Procedure 
Code. He cannot say that he is unable to satisfy himself if lie has never 
made the slightest effort to do so. 

Majtsar Ali v, Matiullah (1) followed. 

Be jog Aiadhuh Chowdhurg \\ Chandra JS'aih Chnchrhuttg (2) dis- 
liiiguished. 

On the 4th of January 1912, proceeding.s under s. 
145 of the Criminal Procedure Code, were drawn np by 

* Criminal Revision No. 560 of 1912, against the order of U. Sen 
Gupta, Deputy Magistrate of Bhahabad, dated March 6, 1912. 

(1) (1903) 12 C. W. N. 896. (2) (1909) 14 C. W. N. 80. 
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1 S 12 the Magistrate in charge (district Airah) against the 
Shkobalak petitioners, and the 2nd party in respect of a certain 
plot of land. 

V. 

Bhaowat The case was flxed for the 16th of .Tajinary bnt as 
Pandea. neither the petitioners, Sheobalak Rai and others, nor 
the 2nd party filed their written statement, the magis- 
trate, pending final decision, attached the land in 
dispute, and adjouined the case to the 30th of 
January. 

On the 30th. of January, the 2nd party filed their 
written statement and took exception to the proceed- 
ings on the ground that the land in dispute did not 
lie within the jurisdiction of the trying Magistrate. 

Thereupon, the Magistj-ate directed the police to 
report whether it was so and fixed the case for 
the lOtli of February. On the 10th of February, the 
case was again adjourned till the 21st. On the 21st, 
upon application of the parties for time to produce 
documents, the Magistrate adjourned the case till the 
6th of March. 

On the 6th of March, application for further time 
was made but the Magistrate refused the application, 
attached the land in disj)ute and directed the police 
to gather the crops standing on it. 

Against that order of the Magistrate, the 1st party 
moved the High Court and obtained this Rule. 

Bahu Chatidrasekhar Prosad Singh and Jyotish 
Chandra Bose, for the petitioners. 

The Deputy Legal Eememhrnmer {Mr. Orr), for 
the Crown. 

Holmwood and Imam JJ. This was a Rule calling 
on the District Magistrate of Shahabad to show cause 
w'hy the order under section 146 of the Criminal Proce- 
dure Code shotild not be set aside as wholly without 
jurisdiction, inasmuch as the Magistrate had not taken 



VOL. XL.] CALCUTTA SERIES. 

any evidence as was necessary in order to enable him 
to determine, if po.ssible, wlio was in itossession. 

Now, as re^^ards the duties of the Magistrate under 
section 146, it was laid down in the case of Manmf AU 
V. AlatiuUah (1) tliat the Magistrate in the al)sence 
of information might have himself held a local enquiry 
under section 148 or in various ways might have 
informed himself as to the facts of the case ; as lie had 
not done so it was held that he declined jurisdiction 
and the order complained of was .set aside. Tliis 
ruling has been followed by tl)is Coui't in the e.^peri- 
ence of one of us who has been sitting upon this Bencli 
for the greater part of two years, and has never as far 
as we know ijeen differed from. There is a ruling in 
the case of Bejoy Madfmh Choivdlmry v. Chandra 
Noth Ctmckerbatty (2) in which the learned Judges 
profess to distinguish the ruling in Mansar AU v. 
Matiullah (1), on the ground that the Judges set aside 
the order in that case because the Magistrate did not 
give sufficient time for regular proceedings to be 
followed. But as we have Just pointed out that was 
only one ground and a minor ground for setting aside 
the order. The main ground w’as the ground we have 
just now cited and that ground appears to us to be an 
obviously good ground; for the law .says that it is 
only if the Magistrate decides that none of the 
parties was then in such possession or is unable to 
satisfy himself as to which of them 'was in such 
possession, he can attach the property, and it is 
irerfectly clear that he cannot .say he is unable to 
satisfy liimself if he has never made the slightest 
effort to do so. He had only to send a Kanungoe out 
to the spot and take his report, or send for the 
headman of the village and ask him what the facts 
were ; he would have then fully armed himself with 
(1) (1908) 12 C. W. N. 896. (2) (1909) U C. W. N. 80. 
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jurisdiction, but he did nothing ot the kind, and the 
case can l)e clearly distingnished from Bejoy Madlmh 
Chowdlmry v. Chandra Nath Chuckerhutty (1), 
where the Magistrate said he was unable to satisfy 
himself. He does not even say tliat he has had the 
slightest difficulty. His order is as follows: “No 
evidence produced by eitlier side, lands attached 
under section Whatever view, therefore, be 

taken of the rulings, tliat order is clearly incompetent 
and without juri.sdiction. 

The order must be set aside and the lands released 
from attachment. 

s. K. B. Rule absolute. 

(1) (1909) 14 0. W. N. 80. 


APPELLATE CIVIL. 


Before Mr. Juatice Stephen and Mr. Justice Richardson. 

CHANDRA MADHAB BARUA 


V. 

NOBIN CHANDRA BARUA.* 

Account.^ suit for — Principal and Agent — Projmetor appointed by the 
CO -proprietors as Common Manager for payment of joint debts., whether 
an agent of the latter and of the heirs of a deceased proprietor — Lvnita- 
hon — Limitation Act {IX of 1908)., Sch. I. Art. 89 — Plea of limita- 
tion tinder the Act talcen on remand after previous unsuccessful pilea 
(f limitation wider Act VIII of 1869, s. 30. 

A proprietor appointed by the other co- proprietors; of an eBtute as common 
manager thereof^ for the purpose of realizing its profits and appropriating 
them to the payment of their joint debt, is an agent of the otlier 

Appeal from original decree, No. 826 of 1910, against the decree of 
F. Emerson. Subordinate Judge of Dhubri, dated May 21, 1910. 
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proprietors iUitl of the leg*al representatives of a proprietor since (Iceeaswl 
within Art. 80 of the Liniitation Act (IX of lh08), and tho* period of 
limitation of a snit for accounts hrunglit by the latter against such manager 
is governed thereby. 

Where rep)eated demands for accounts were aih^god in tli<‘ plaint 
to have been made, hut tlie dates wen* not mentioned nor proved, and the 
demands appeared to have contiiined to tbe tenmiination of the agency, it 
was held that limitation commenced to run from the date of the termina- 
tion of the agency. 

A plea of limitation under tlie Limitati<tn Act may be raised on the 
hearing after tlie remand of a case liy tlie High Court notwithstanding 
the failure of a similar plea taken only under s. 30 of Act V'OI of 1809 on 
the first hearing in the Court below. 
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The defendajit-upijellaiit Cliaiidra Madliab Baring 
and his elder brother, Oluindi Cliaraii Bania, were tlie 
owners of an <S as. share in a. joint forest estate in 
tbe district of (.Toaliiara, tlie other 8 as. share being 
the prope-rty of tlieir nephew, Nanda Knmar Barna. 
The estate became heavily involved owing to the 
expenses of certain litigation, and tJie ap])ellant was, 
at the end of 1298 B. S., appointed coimnon manager 
of the ijmaU forest by tlie otlier co-sharers, on the 
understanding that the whole iii'ofits tliereof were 
to be appropriated to the payment of tlie joint debt. 
Chandi Cliaran died in 1300, and Nanda Kumar in 
Srahan 1300 (corresiiondiug to .Inly-August 1899). 
The latter before his dealli had demanded from the 
appellant his accounts from 1293 to 1297. A committee 
was cal led by the apiiellant and tlie mutter discussed, 
but no proper accounts were teken oj- given. After 
the deatli of Nanda Kumar, the plain tiff- respondents, 
who are liis sons and lieirs. began to jiress the 
appellant for an account of Ids adminiscration, in 
ooiisequeuce of wlrich he withdrew from tlie manage- 
ment by W'ritteii notice on 3rd Magh 1308 (lOtli 
.Tanuary 1902). The dates of the several demands 
were not mentioned in the iilaint nor proved, but 
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they appeared to have continued till the termination 
of the management. 

The api^ellant thereafter instituted a suit for 
partition against the present respondents in the Court 
of the Subordinate Judge of Dhubri, being suit No. 12 
of 1902, and one of the issues raised thereiji was liis 
liability to render accounts before the suit could 
proceed, and the point was decided in his favour. The 
pi’esent respondents then filed a separate suit for 
accounts, on the 27th Bhadro 1311 (corre.sponding to 
12th September 1904), unmbei-ed 14 of 1904, in the Court 
of the Subordinate Judge of Zilla Goalpara,, wlio, by bis 
Judgment, dated the 26th August 1907, held that it 
was bari'ed by limitation under s. 30 of Act VIII of 1869, 
and dismissed tlie same. TJie respondents tlmreupon 
appealed to the High Court in Eegular Aj^peal No. 4.59 
of 1907, and the learned .fudges (Coxe and Richardson 
JJ.) reversed tlie order, by their judgment, dated the 
14th May 1909, and remanded the case under Order 
XLI, laile 43 of the Civil Procedin’e Code, for deter- 
mination on tlie is.sues. Tlie case was heard by the 
Subordinate Judge of Hhubri who held, oJi the 21st 
May 1910, that the appellant was liable to render 
accounts and rejected the plea of res jtidicata, being 
of opinion that there was nothing in the judgment of 
the Subordinate Judge in suit No. 12 of 1902 which 
amounted to a decision on the question of the general 
liability of the appellant to furnish accounts. On the 
question of limitation he found that Art. 89 of the 
Limitation Act (IX of 1908), which would have applied 
to a suit between Nanda Kumar and the appellant, 
did not apply as between the present respondents and 
the latter, but that the case fell under Art. 120, that 
Nanda Kumar would have been entitled to sue for 
accounts up to Sraban 1303, to which right the 
respondents had succeeded, and that this right was 
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con tinned, under s. 8 of the Limitation Act. He 
accordingly dii’ccted the appellant to render accounts 
from Sraban 1308 to Magli. 1308. Chandra Madluib, 
thereupon, appealed to the High Court. 

Mr. C. R. Das, Bahii Prorash Chandra. Mitter 
and Balni Siisil Madhuh Mallick, for the appellant. 

Babu Manwatha Nath Miikerjee, for the respond- 
ents. 
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Stephen and Eicmardson JJ. Tins appeal arises 
out of a suit brought by the iilaiiitiffs for accounts 
relating to the management of a certain forest mehal 
from 1293 to 13i)8. The management anus condncted 
by one Chandra Madhab Barua on behalf of Nanda 
Kumar Barua, his nephew, who was his co-sharer as to 
the half of the property. The property got involvetl 
in debt, and it was agreed that the liest way w^as for 
the defendant to take charge of it and to pay off the 
liability until the property was freed from debt. This 
state of things continued from the year 1293 to 1306. 
At a certain time in 1298 the plaintiffs appear to have 
demanded accounts from Chandi’a Madhab of his 
dealings witli the property. This demand was refused ; 
at least it was never complied with. Some time after 
Nanda Kumar died. The business then came to an end 
in 1308, and this suit was brought on the 12th Septem- 
ber 1901, whicli is a little less than three years after the 
termination of the business. The Judge of the Couid 
below has held that the suit is not barred by limita- 
tion, and this is the principal point which we have 
to consider in this case. There is a point also as to 
res judicata, but there is no substance in it. This case 
has already been before this Court on a question as to 
whether the suit was barred under section 30 of Act 
Vni of 1869 ; and the Court held that the limitation 
provided for by that Act did not apply. It has been 
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suggested that the point of limitation ought to have 
been taken then or not at all. There is no authority 
for this proposition, and we find that it is still open to 
the defendant to take the point of limitation. 

The first question that arises is under wJiich Article 
of the Limitation Act the question is to be dealt with. 
It is suggested on behalf of the defendant that Article 
89 is applicable to this case. The plaintiffs contest 
this view, and say that the relation between the 
parties in this case is not one of agency. It is difficult 
to see wluit else it can be. The defendant was cer- 
tainly an ageiit up to the time of the death of Nanda 
Kumar. After his death we cannot conceive how the 
defendant remained in j)ossessloii of the property or 
how he had any dealings with it except as the 
agent of the representatives of Nanda Kumar. It is 
not suggested that he possessed tliis half of the 
property in his own right, and if he was not an agent 
he must have been a trustee, a position which under 
the circumstances seems imj)ossible. We, therefore, 
hold that his agency was continued after the death of 
Nanda Kumar, after which event the imeseut plaintiffs 
inherited the rights of Nanda Kumar and became, 
therefore, his i)rincipals. We, therefore, hold that 
Article 89 applies to this case. 

The next question is how that Article will apply, 
and tire question aii-ses whether' any demand has been 
made, becau.se if it has not, the commencement of the 
limitation will be the termination of tire agency. .As we 
have said, there is evidence, wdiich we cannot overlook, 
that a demand was made by Nanda Kumar which met 
witli no attention. Limitation, therefore, will run from 
the date of the demand by Nanda Kumar so far as the 
obligations of the defendant were incnr-red during his 
life-time. Since hisdeath we learn from the plaint that 
repea ted demands have been made by the plaintiffs. 
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The dates of tliese repeated demands are not: given and 
not proved. But from tlie language of the pleading we 
must suppose that the demands were going on as long 
as the btisiness was in existence, and, therefore, liiiiita- 
tioii will run from tlie termination of tlie agency busi- 
ness which, as we have said, was a little less than three 
years before . suit. The defendant admits that he is 
liable to accounts from Biuidra to Magli 1308, and, there- 
fore, accounts for this period must be rendered. As to 
the rest of the case we hold tliat the suit is barred. 
This appeal is, therefore, allowed and tlie decree of the 
lower Court is modified in accordance with what we 
have said. The i^arties are entitled to proportionate 
costs. ' 

E. H. M. Decree modified. 


APPELLATE CIVIL. 


Before Mr. Justice Carnduff and Mr. Justice Chapman. 

MAJIBAR RAHMAN 

V. 

MUKTASHED HOSSEIN,^ 

Agreement against public — Contract Act {IX of 1872). s. 23 — 

Compromise forbidden hg law — An agreement io compound a non-com-- 
poundable offence^ raid— Criminal breach of trust -Mortgage— Illegal 
consideration. 

It is contrary to public policy to compound a non-compoimdable criminal 
case, and any agreement to tliat end is wholly voi<l in law : 

MeM^ therefore, that a mortgage bond executed by a gomasiha in favour, 
of his master for withdrawal of a prosecution for criminal breach of trust, 

^Appeal from Appellate Decree, Ko. 2306 of 1909, against the decree 
of F. Roe, District Judge of 24-Parganas, dated June 1st, 1909, contirmiBg 
the decree of Basanta Kumar Pal, Munsif of Basirhat, dated Dec, 23, 1 908. 
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which is uofc coinpoiuidable tmder the Grhninal Procedure Code, is void 
(though a settlement out of Court had been suggested by the Magistrate) ; 
and a suit by the master to enforce such a bond ivS not maintainable. 

Niihhee Bahsh v. Bltifjon (1) commented on. 

Second appeal by the defendant, Sheikh Majebar 
Rahman. 

This appeal arose out of an action brought by the 
plaintiff to enforce a mortgage-bond executed by tlie 
defendant. It appeared that the defendant, wlio was the 
tehshildar of the iilaintiff, was suspected of embezzling 
a large snm of money, and was arrested by order of 
the Subdi visional Magistrate of Basirhat. The case 
was transferred to the Court of the Subdivisional 
Magistrate of Barasat, xvlio suggested that the case was 
appropriately one which might be settled out of Court. 
Accordingly the matter was settled, the defendant 
executed the aforesaid mortgage-bond in favour of the 
lilaintiff, and in consequence thereof the criminal pro- 
secution was dropped. 

Defendant pleaded, inter alia^ that, the agreement 
being contrary to public policy, the mortgage-bond 
was void, and therefore the suit ought to be dismissed. 

The Court of first instance overruled the objection 
and decreed the plaintiff’s .suit. On appeal, the learned 
Di.strict .Judge of 24-Parganas affirmed the decision of 
the first Court. 

Against this decision the defendant appealed to the 
High Court. 


Balm Divarka Nath Mitter (Balm Satindra Nath 
Mukherji with him), for the appellant. The mortgage- 
bond, upon which the suit was based, was executed 
by the appellant to compromise a non-compoundable 
criminal case brought against him for embezzlement of 

(1) (1867) 8 W. E, 412. 
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money. Tlie tmnsuctloii wa.s against public policy : 
see section Mb, Criminal Procednre Code ; see abso 
section 23, illn.s. (Ji) of the Contract Act. The contract 
is illegal; respotident conld not take advantage of such 
a contract. The case of Nubhee Buksh v. Hitujoa (I) 
was decided before the pa,ssing of the Indian Contract 
Act : therefore that case does not help the other side. 
It makes no difference even if the compromise be 
effected at the suggestion of the Criminal Court : see 
Flower v. Facller (2) and Williams v. Bayley (3). 

Moab'i Wahid Hossein, for the i’e.spondent. Tiiis 
is a case of criminal breach of trust; it is of a quasi 
civil nature. The defence of the apijellant in the case 
was that the Criminal Court had no jurisdiction, as it 
involved a question of accounts between the xtarties. 
The accused asked the Court to refer the case to it 
Civil Court for an account being taken, and the Magis- 
trate, havijig ]jad j'eason to believe that the case might 
not be within liis comi^etency to try as it virtually 
involved civil riglits of the partie.s, suggested a settle- 
ment out of Court. No doubt a charge was drawn 
up, but further trial of the accused in his opinion 
was useless. Neither the re.s]3ondent nor the Court 
suggested that the x)roceedlng would be dropjjed on 
compromise. An arbitration was arranged, and accord- 
ing to the award of the arbitrators the mortgage-bond 
was executed by the apijellant. The finding of both 
the lower Courts is that there was nothing unfair 
in the arbitration, and that no undue advantage was 
taken of the criminal case. Here the respondent 
did not make a bargain out of the case; he got less 
than what was actually due to him ; hence the con- 
tract was not against public laolicy : see Flower v. 
Sadler (2) and Keir v. Leeman (4). 

(1) (1867) 8 W. B. 412. (3) (1866) L. B. 1 H. L. 200, 220. 

(2) (1882) 10 Q. B. D. 572. (4) (1846) 9 Q. B. 371. ^ 
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Tlie Engilsh cases on the point clearly show that, 
when there are two remedies, civil and criminal, open 
to a party, he is at liberty to pursue both or either of 
them. Pendency of a criminal case is no bar to obtain- 
ing a civil remedy. In this case the respondent 
pursued both the remedies ; the criminal matter was 
kept in the hands of tlie Criminal Court ; and the 
mortgage-bond was obtained to ensure his civil rights. 
His civil rights did not depend upon the criminal 
prosecution, nor was the i)rosecution stifled to make a 
bargain ont of it. There is no finding to that effect ; 
on the other hand, the finding is there was no avoid- 
ance of public duty. I rely on the cases of Ancketill 
V. Baylis (1) and WindhiU Local Board of Health v. 
Vint (2). 

It would be a broad proposition to hold that, if a 
criminal case be non-compoundable, it is against 
l>ublic policy to withdraw from it, or to enforce a 
civil right during its pendency. 

Caenduff J. The appellant before us was the 
gomastha of the respondent. He was prosecuted by 
the respondent for criminal breach of trust under 
section 408 of the Indian Penal Code in respect of 
certain moneys collected in the course of his duty. 
The Magistrate before whom the case was being tried, 
suggested, after having drawn up a charge, that the 
matter was one which might appropriately be settled 
out of Court. Accord ugly the matter was settled out 
of Court. The appellant executed a mortgage-bond 
for the amount embezzled, and, though the withdrawal 
of the criminal prosecution is not mentioned in the 
instrument as forming part of the consideration, the 
prosecution was in fact dropped by the respondent 
after the execution of the deed, and the appellant was 

(1) (1882). 10 Q, B, D. 577, 579. (2) ,(1890) 46 Ch. D. 851. 
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then acqiaitted or cliscliargetl. The suit out of which 
this appeal arises, was afterwards brought upon the 
mortgage-bond executed in tlxe circumstances Just 
described, and it has been decreed by both the Courts 
below. The defendant has now preferred this second 
appeal to the High Court. 

In. my oixinion, the appeal clearly must be allowed. 
The lower Appellate Coui’t has held that no general 
rule as to what is, or what is not, contrary to public 
policy can be, or has been, laid down, and, relying on 
Nubhee BtiJcsh v. Hingmi (1), has declared that its 
conscience felt no repugnance towards the agreement 
between the respondent and the appellant, and that it 
entirely failed to see any danger to tlie public good 
thereixn Xow, the case cited by the learned District 
Judge stands, as far as I know, absolutely alone, and it 
appears to me to run counter to the trend of all 
authority. It is a case, moreover, of 1867, that is to 
say, of a time when the law on the subject had not 
been codified by the Indian Contract Act of 1872, and 
when the Code of Criminal Pi-ocedum in force contain- 
ed no provision, such as that to be found in section 345 
of the present Code, for the compounding of offences. 
The law, therefore, as to when there might be a com- 
promise in a criminal case was not settled, and the 
law as to agreements contrary to ixublic policy wns 
probably equally unsettled. But now we have for our 
guidance section 345 of the Code of Criminal Proce- 
dure of 1898 and section 23 of the Indiaia Contract Act 
of 1872 with its 111. Qi), and there can, so far as I can 
see, be no doubt as to what the legal position is. 

The broad principle is laid down by Lord VT'estbury 
in Williams v. Bayley (2), a decision to whicli the 
learned District Judge has himself referred, although 
he seems to have failed to appreciate its effect. If a 
(1) (1867) 8 W. R. 412. (2) (1866) L. R. 1 H. L. 200, 220. 
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criminal case is declared to be uoii-compoundable, 
tben it is against j)iiblic policy to compound it, and 
any agreement to that end is wholly void ' in law. 
Criminal breach of trust is (see section 345 of the 
present Code of Criminal Procedrrre) iron -com pound- 
able either with or without the sanction of the Court. 
Keir Lennan and Pearson (1), which was affirmed 
by the Exchequer Chamber in Keir v. Leenian (2) and 
followed by the Court of Appeal in Windhill Local 
Board of Health v. Vint (3), is ample authority for 
holding the view that the circumstance that the 
Magistrate wrongfully suggested or sanctiojied the 
compromise makes no dilference whatever. And the 
principle, established by Collins v. Blantern (4). that 
illegality may be pleaded as a defence to an action on 
a bond, has been so often recognised and is so well 
settled that it would be useless to enter into any dis- 
cussion regarding it. 

This appeal therefore must be allowed, tlie deci-ee 
of the Court below discharged, and the respondent’s 
suit dismissed with costs throughout. 


Chapman J. I agree, but desire to carefully confine 
my reason for holding that the bond was void to the 
ground that the consideration for the bond wns found 
by the low^'er Court to be a promise to withdraw from 
the prosecution in a case the comiiromise of which 
is expressly forbidden by the Code of Criminal 
Procedure. 

S. G. G. Appeal allowed. 

(1) (1844) i;5 L. J. Q. n. 359. (3) (1890) 45 Oli. L). 351. 

(2) (1845) 9 Q. B. 371. (4) (1765) 1 Smitl,. L. Cub., 11th 

Ed., 369. 
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ORIGINAL CIVIL. 


Before Mr. Justice Fletcher. 

KESEI CHAND 


V. 

NATIONAL JUTE MILLS Co.* 

Prcietice — Evidence — DefendmJs right to offer evidence. 

Where the defeudaut appears and tlie plaintiff does not appear pr 
offers no evidence wlien a suit is called on for hearing, the Court has 
no jurisdiction except to dismiss the suit for want of prosecution : the 
defendant is not entitled to liave his evidence heard before tlie suit is 
dismissed. 

Ex parte Tacohson(l) distinguished. 

OEiGiNAii Suit. 

Tlii.s action was brought by the plaintiff against 
the National Jute Mills Co., Ld., and Messrs. Andrew 
Yule & Co., who were the managing agents both of 
the National Jute Mills Co, and of the New Zealand 
Insurance Co., a foreign company having no regis- 
tered office in British India. 

It was alleged by the plaintiff tliat he was induced 
by the rej)resentatioiis of one Mr. J. H. Manning- 
Fox, who was then the head of the insurance depart- 
ment of Messrs. Andrew Yule & Co., to enter into 
transactions of the following nature: the plaintiff was 
to purchase from time to time quantities of salvaged 
jute from tlie insurance agencies of Messrs. Andrew 
Yule & Co., and to sell the .same at a higher rate 
through the mills department of Messrs. Andrew 

* Ordinary Original Civil Suit No. 697 of 1911. 

(1) (1882) L. E. 22 Oh. D. .812. 
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1912 Yale & Co., Mr. Manning-Fox undertaking to give 

Kksb, delivery direct to tlie purchasing* mills. From June 

Chand 1999 to March 1911 the plaintiff entered into numerous 
Nationai. transactions of this nature, obtaining receipts for pay- 
ments made in respect of their purchases, receipts 
for jute delivered in respect of their sales, and full 
payment for the jute so sold and delivered. In March 
1911 the plaintiff jiurc based three lots of jute for the 
sam of Rs. 2,42,000 from Messrs. Andrew Yule & Co., 
as agents of the New Zealand Insurance Co., and paid 
for the same in full, and was granted receipts signed 
by J. H. Manning-Fox for Messrs. Andrew Yule & Co. 
as managing agents of the New Zealand Insumnce 
Co. These three lots of jute were sold to the National 
Jute Mills Co., Ld., for the sum of Rs. 2,69,750, and the 
plaintiff obtained receipts for the delivery of the jute 
purporting to be signed by the mill-manager of the 
National Jute Mills Co. The plaintiff applied for pay- 
ment to Messrs. Andrew Yule & Co. as agents of the 
National Jute Mills Co. : thereupon Messrs. Andrew 
Yule & Co. repudiated the transactions, and stated 
that neither the New Zealand Insurance Co. nor the 
National Jute Mills Co., Ld., had ever entered into the 
transactions suggested by the plaintiff, and subse- 
quently after inspection of the receipts they denounced 
them as false and fabricated. 

Thereupon the plaintiff brought this action, claim- 
ing the sum of Rs. 2,69,750 from the National Jute 
Mills Co., Ld., and Messrs. Andrew Yule & Co., 
and in the alternative the sum of Rs. 2,4-2,00.0 or 
jute of equivalent value from Messrs. Andrew 
Yule & Co. 

It was contended by the plaintiff that Messrs. 
Andrew Yule & Co. were bound by the acts and re- 
presentations of Mr. Manning-Fox and their manager 
of the mills department. 
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TJie National Jnte Mills Co. and Messrs. Andrew 
Yule & Co. filed separate written statements. Sliortly 
their defence was that no sucli jute iiad ever been sold 
by the New Zealand Insurance Co. to the plaintiff, 
nor purchased by the Natiooal Jute Mills Co., Ld., from 
the plaintiff, and tbat the plaintiff deliberately elite red 
into a fraudulent conspiracy with. Mr. Manning-Fox 
for the purpose of cheating and defrauding the defend- 
ants and the New Zealand Insurance Co. 

When the suit came on for hearing, the plaintiff 
was not represented by counsel, and, in reply to an 
enquiry made by the Court, the plaintiff’s attorney 
stated that he had not instructed counsel. 
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Mr. Jackson (with him M.r. IF. Gregory and 
Mr. Layigford James), for Messrs. Andrew Yule & Co. 
I am anxious to call my evidence. The suit being 
dismissed for default, may lead to insinuations and 
suggestions, or there may be • an application for its 
restoration. Issues liave been fiamed on a previous 
occasion. The defendant is entitled to have evidence 
given, even though the Court is prepared to decide in 
his favour : Ex jiarte Jacobson (I). The Civil Proce- 
dure Code does not differ from the English Judica- 
ture Acts which do not prevent such evidence being 
given. 

Mr. Norton (with him Mr. Pugh and At r. Pearson), 
for the National Jute Mills Co. Ld., made a similar 
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TJxe decision of Sir George Jessel in Ex parte Jacob- 
son (1) does not apply to tins case at all. Tluit case was 
that wlien the Master had heai'd the evidence given on 
behalf of the plaintiH, he said he was iirepared to 
decide on the defendant’s side without calling for any 
evidence to be given for or on behalf of the defendants. 
That of course is a position which the defendant 
is not bound to take up. Under our Code, notwith- 
standing that at tlie close of the plaintiff’s case the 
Judge has formed an opinion in favour of tlie 
defendant, the defendant can say that he is entitled 
to give evidence in proof of the case he has made in 
his own written statement ; so that in the case of 
an apixeal there may be no remand, but the whole case 
may be disposed of. This is not a case where the 
plaintiff offers evidence. ’When the iilaintiff offers 
no evidence, tlie Court has no jurisdiction except to 
dismiss the suit for want of prosecution. This case 
must be dealt with on that footing. The plaintiff 
must pay to the defendant the costs of this suit and 
of the commission to England, on scale No. 2. 

Attorneys for the plaintiff : Fox <|- Mandat. 

Attorneys for the defendants : Leslie ^ Hinds. 

3. C. 

(1 1 (1882) L. R. 22 Oh. D. 312, 314. 
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Before Justice Sir Cecil Brett ami Mr. Jn. slice Shar/tuhlifi. 

SECRETARY OF STATE FOR INDIA 

iK 

PURNENDU NARAY^AN ROYL* 

Ultra cires — Bengal Tenancy Act (VIil of 1886)^ s. 101^ els, 2 (a) and S 
— “ A large jiroportUm of landlords f meaning of — Order passed by 
Local Government wider section 101^ cl. 2 fa), at the instance cf land- 
lords having large proportion of interest^ effect of — Jurisdiction of Civil 
Court to (luestlon validity of the 07'der^ after issue of Notification 
under the section. 

Tiiewords^^a large proportion of tiie landlords” in section 101, cl. 
2 (a) of the Bengal Tenancy Act, mean a large proportion of the landlords 
as determined by the interests they iiold in the estate, 

Wiiere, therefore, an application was made by landlords having' a large 
proportion of interest in an estate, to the Local Government for the issue 
of an order under tlie said section, and an order was accordingly issued by a 
Notification in the official Gazette. 

Held^ that tlie order was not ultra vires. 

Held, furtlier, that it was with the Local Government the discretion 
rested to determine whether the application was in due form under the 
provisions of section 101, cl. 2 (a) of the Act, and after the Local Govern- 
ment had decided that point and had issued the Notification, the jurisdiction 
of the Givi] Court to interfere with the order was barred by clause 3 of 
the same section. 

Appeal by the defendant, Secvetai-y of State for 
India in Council. 

The plaintiffs, Piirnendu Narayan Roy and others, 
are the owners of estate bearing tanzi No. 254 of 
Murshidabad Collectorate, and the Nawab Bahadur of 
Murshidabad is the owner of tauzi No. 253. Many 

" Appeal from Original Decree, No. 293 of 1909, against tlie decree of 
Narendra Krishna Dutt, Subordinate Judge of Berhampnr, dated May 12 
1909. 
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years ago, tliey were partitioned from the parent estate, 
pergannah Fateh Singh, and by that partition sepai'ate 
and entire monzas were allotted to each estate, and 
some monzas remained joint in the two tanzis. The 
Nawab Bahadnr of Mnrshidabad made an application 
for a survey and record-of-rights in respect of tauzi 
No. 253, and necessary orders were passed by the 
Local Government under section 101 of the Bengal 
Tenancy Act. While the settlement of tauzi No. 253 
was going on, a notice, dated the 26th September, 1904, 
was served upon the plaintiffs for the survey and 
record-of-rights of tauzi No. 254. The plaintiff's 
objected to this, but their objection having been over- 
ruled, a survey and record-of-rigli.ts were made of the 
monzas which were joint. On the 17th of February, 
1908, a notice was issued to the plaintiffs by the 
Collector of Mnrshidabad calling upon them to con- 
tribute Es. 26,053 towards the expenses of the record- 
of-rights. The plaintiffs objected, but their objection 
was disallowed by the Collector on the 23rd of April, 
1908. Hhnce the suit was brought by the plaintiffs 
for a declaration that they were not liable for the 
cost of the settlement proceedings, alleging that it was 
not done at their instance. They also alleged that the 
order for survey and record-of-rights with respect to 
tauzi No. 254 was ultra vires and illegal, and that the 
Collector of Murshidabad had no authority to enforce 
payment of any portion of the costs. 

Defendant pleaded, inter alia, that the order direct- 
ing the preparation of the record-of-rights of the 
ijmali monzas was neither illegal nor ultra vires, and 
that the Civil Court had no jurisdiction to entertain 
the suit and to questioii the legality of the order for 
conti-ibution made by the Collector. 

It appeared that the application under section 101 
of the Bengal Tenancy Act was made by three 
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landlords having a half interest in the estate, the 
other half interest being held by five landlords. 

The Subordinate Judge overruled the objections of 
the defendants and decreed the suit. Against this 
decision the defendants appealed to the High Court. 

Mr. S. P. Sinha ( Mr. Mirsa, Bobu Ram Gharan 
Muter, Bobu Srish Chuyider Ghoivdhury, Balm 
Remendra Nath Sen and Babn Naresh Ghandra 
Sinha with him), for the appellants. The Court 
below was wrong in holding that the order under 
section 101 of the Bengal Tenancy Act directing a 
preparation of the record-of-rights was itself ultra 
vires. It held that inasmuch as the oitler was ultra 
vires, the apportionment of costs bj^ the Collector 
under s. 114 of the Act was illegal ; therein it 
was clearly wrong. It was wrong in holding that 
the application having been made by three out of 
t)ie eight landlords, though their interest in the 
estate was equal to that of the other fiv'e, wms not one 
made by a “ large proportion of landlords ” within 
the meaning of section 101, cl. 2(a) of the Act, and 
therefore the order and notification issued under the 
section was tdtra vires. The words “ a large pi-opor- 
tion of the landlords” in that section mean landlords 
having a large interest in the estate. It is also borne 
out by the subsequent amendment of the Act in 1907. 
Section 101 cl. 3 of the Act says that a notification 
in the official Gazette of an order under this section 
shall be conchrsive evidence of an order duly made. 
No suit lies in the Civil Court to question the validity 
of such an order. By way of analogy section 6 of 
the Land Acquisition Act and section 8 of the Public 
Demands Recovery Act, may be referred to. 

Dr. Rashhehary G-hose iBabu Saroda Prasanna 
Roy Babu Ram Ghay.dra Mo^mdar with him), 
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for the i.'esi)ondeuts. The Civil Court had power to 
question the legality of the order passed the Local 
Covernmeat under section 101, cl. 2(a) iii spite of 
the fact that the order liad been duly notified iii the 
official Gazette : see Damodar Ciordhan v. Deoram 
Kanii (1), and section 113, of the Evidence Act. 
Change of language by the Legislature in an Act 
must be attrilm ted to the fact that the Legislature 
intended to change the law. The amending Act of 
1907 changed the language of section 101 ; the ex- 
pi'essioji. “ a large proportion of landlords ” means a 
large proportion in number. Notification which was 
issued at the instance solely of the Nawab of Mur- 
shidabud, was a notification wliich the Local Govern- 
ment had no authority to issue uiider section 101, and 
was therefore nlty'a vires. If the notificatioii was 
ultra, vires, the mere fact that it would be conclusive 
evidence that the order had been duly made, would 
iiot prevent the Civil Court from holding that it 
was icUra vires. 

Cur, adv. vult. 


Brett and Sharfuddin JJ. The suit out of 
which the present appeal arises was brought by the 
plaintiff respondents, who are the proprietors of estate 
No. 251 on the roll of the Collector of Murshidabad, 
against the defendant appellant, the Secretary of 
State for India in Council, to have it declared that 
an order of the Government of Bengal dated the 
25th November 1908 passed under section 114 of the 
Bengal Tenancy Act, apportioning the cost of the 
survey and preparation of records-of-rights of estates 
Fateh Singh in the district of Mxirshidabad and 
directing the recovery of their share from the 


(1) (1876) I. L. Ti. 1 Bom. 367, 461. 
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jilainliffs shoiild be declared to be invalid, and tliat the 
certificate subsequently issxied under the i)i'ovLsions 
of the Public Demands Recovery Act against tlieiu 
for the recovery of the sum should also be declared 
to be bad in law and invalid, and that, thej-efore, it 
should be declared that the ifiaintiffs were not lial)le to 
pay any amount of the costs of the survey and settle- 
ment proceedings referred to in the order. The 
amount which the plaintiffs were called upon to pay 
was first fixed at Rs. 2b’, 053 but this was afterwards 
reduced to Rs. 23,582-9, and the certificate was issued 
for the latter amount. The ground on whicli it was 
alleged that the order under section 114 of the Bojigal 
Tenancy Act wtis illegal was that the original notifica- 
tion dated the 20th February 1905, issued nmlr'i- the 
provisions of section 101, clause 2 (a) of tlie Ihnigal 
Tenancy Act on the 20th February 1905, was illegal 
and that therefore the subseqiient order iu)der section 
114 of the Bengal Tenancy Act providing for an 
apportionment of the costs of the settlement was also 
illegal. 

It appears that the original estate, Fateh 8ingi), 
belonged to the Raja of Baidanga and the Raja of 
Jamooe in equal shares. The estate was divided in 
1786 into two estates Nos. 253 and 254 of tiie Coilecto- 
rate roll of the district of Murshidabad ajid estati' 253 
was allotted to the Raja of Baidanga and estate 251 to 
the Raja of Jam'ooe. The zemindary right of the 
Raja of Baidanga in estate No. 253 was sold by and ion 
on the 15th September 1898, and was purchased bv 
the Nawab of Murshidabad (13 annas), and his two 
brothers (1^ annas each or a total of 3 annas). I’he 
two brothers afterwards executed in favour of the 
Nawab a patni lease of their 3 annas share. 

It appears that in estate No. 253 there are certain 
mouzas belonging exclusively to that estate and otlmr 
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mouzas held jointly with the owners of estate No. 254. 
and the same is the case with estate No. 254. 

In 1902 the Nawab of Mnrshidabad applied to 
Government for a survey and settlement of the mouzas 
lying in estate No. 253, and the aj)plication was 
granted and a notification published under section 3 
of the Bengal Survey Act V (B.O.) of 1875 on the 25th 
November 1902. 

In 1903 the Nawab applied for the i)reparation of a 
record-of-rights in the same villages under the provi- 
sions of the Bengal Tenancy Act, and on the 3rd 
December 1903 the application was granted and a 
notification published under section 101 clause 2 (a) of 
the Bengal Tenancy Act. 

With these notifications we have no concern in the 
pi-esent appeal. 

An application was then made by the Nawab of 
Mnrshidabad in 1905 in which, after pointing out that 
the survey and settlement proceedings ordered by 
Government would cover not only the mouzas held 
by him exclusively as proprietor of estate No. 253 but 
also some 85 mouzas which as such proprietor he 
held jointly with the proprietors of estate No. 254, and 
that the proceedings would virtually cover the lands 
of all these mouzas held by the proprietors of both 
estates jointly, and after further pointing out that the 
proprietors of estate No. 254 would benefit in respect 
of those mouzas as much as he would, lie prayed for the 
issue of a further notification covering not only the 
half share of the Nawab in those mouzas but also the 
share of the proprietors of estate No. 254 so as to make 
the proceedings valid and complete. Notice of this 
application was given to proprietors of estate No. 254, 
who put in a petition of objection. The objections 
were overruled, and on the 20th February 1905 a 
notification was issued under section 101 clause 2 (a) 
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covering the lands included in the half .share of those 
mouzas which belonged to tlie proprietors of estate 
No. 254, 

This is the notiticatioii which in their suit the 
plaintiffs attacked as being invalid and contrary to 
law. 

The survey and settlement proceedings and the 
preparatioii of the recoixl- of- rights were duly carried 
through, the plaintiffs being properly j-epresented 
throughout the proceedings, and liaving disputes 
between them and tlieir tenants settled under tJie 
provisions of section 106 and otlier sections of the 
Bengal Tenancy Act. After the completion of the 
proceedings and tlie final publication of the record-of- 
rights a notice was issued by the Settlement Officer to 
the plaintiffs on the 17 th February, 1908 calling on 
them to deposit the sum of Rs. 26,053 as their share of 
the cost of tlie proceedings. On the 23rd March 1908 
the plaintiffs put in a petition of objection but the 
objections were overruled and the order for apportion- 
ment was made by the Local G-overnment on the 5th 
-June 1908 and duly published in the Gazette on the 
25th November 1908. The sum to be recovered from 
the plaintiffs was afterwards reduced, on a careful 
calculation being made, to Rs. 23,582-9, and a certificate 
was issued against them under the Public Demands 
Recovery Act for the recovery of that sum. 

The present suit was instituted on the 3rd August 
1908, after the order of apportionment had been made 
on the 5th June 1908. 

The two main points taken on behalf of the plaint- 
iffs were first that the notification issued by the 
Government of Bengal dated 20th Febimary 1905 under 
section 101, clause 2(a) of the Bengal Tenancy Act (as 
that Act stood before the last amendment by Bengal 
Act I of 1907) was illegal because the application 

■' ' 9' ■' 
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for the order under fchat section, was not made l)y 
“ a large proportion of the landlords,” as required by 
the section. It was admitted that the Nawab and the 
plaintiJBfs each had an equal half share in the villages 
in which the record-of- rights was to be made, but it 
was contended that because the Nawab was only oiie 
and the plaintiffs were five in number, therefore, the 
application being made by the Nawab coukl not be 
said to have been made by a large proportion of the 
landlords. It is to be noticed that the Nawab died in 
1901 and tliat the successors to his interests were three 
in number at the time the notification was issued. 

For the plaintiffis it was argued that “the large 
proportion of landlords” as contained in section 101 
clause 2(a) was not confined to the proportion mimeri- 
cally but that it referred to the interests wJiicli the 
landlords had in tiie estate and that tliis was made 
clear when the Bengal Tenancy Act was amended by 
Bengal Act I of 1907. Further, it was argued that 
section 101 clause 3 of the Bengal Tenancy Act 
expressly deprived the Civil Court of any Jurisdictioji 
to entertain this question when once the notification 
in the official Gazette had been published. Further, 
it was contended, that the Civil Court had no jurisdic- 
tion to interfere with the apportionment of costs 
made by the Local Government under section 1 U of 
the Bengal Tenancy Act as that was a matter placed 
by the law absolutely in the discretion of the Govern- 
ment. 

The second main point taken in support of the suit 
was that the plaintiffs could not be held liable to pay 
any amount for the costs of the proceedings for the 
preparation of the record-of-rights as the Assistant 
Settlement Officer had given an undertaking absolving 
them from all such liability in the notice which he 
issued to them on the 25th September 1904, 
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Oil behalf of the defendant it was arguetl, that not 
only had the As.sistant Settlement Officer no power 
nnder the law to absolve the plaintiffs from liability 
to pay their sluire of the expenses of i) reparing the 
recoi‘d-of- rights, but tliat in fact liis notice had no 
such meaning or intention. The notice was issued in 
consequence of an application made by the Nawab to 
have the whole of the joint villages brought under 
the settlement and lecord-of-rights because (bifer add) 
lie was bearing all the costs w’hile tlie proprietors 
of the other half share in all the villages would reap 
part of the benefits. From tlieir petition of objection 
it was clear tliat the plaintiffs weie aware of this and 
it was argued that the suggestion made in their belialf 
was not entitled to consideration. 

The Subordinate Judge found in favour of the 
iilaintiffs on both these points and granted a decree in 
their favour by which he declared “ that the plaintiffs 
were not liable to pay’ any cost of the survey and 
record-of-rights of Tauzi No. 254 claimed by’^ the 
defendant, and that the defendant be permanently 
restrained from realising the amount of the certificate 
on account of ’snch cost.’’ 

The defendant lias aiipealed to this Court. 

Before us the two points which have been piessed 
for the appellant are, first, that the lo-wer Court erred 
in holding fa) that the order and notification issued 
by the Covernment of Bengal under section 101 clause 
2(a) on the 20th February 1905 and 22nd February 
1905 respectively vrere ult/ra vires and therefore 
invalid, and (5) that in consequence the order of 
apportionment passed by^ the Government of Bengal 
under section 114 of the Bengal Tenancy Act on the 
5th June 1908, which was pirblished in the Calcutta 
Ga-ette on the 25th November 1908, was also invalid 
and not binding on the plaintiffs. It was contended 


1912 

SKCBETiEY 
OF State 
FOR India 

IL 

PURNENDU 

Narayan 

Eoy, 



m 


INDIAN LAW EEPOETS. [VOL. XL. 


,1012 

SEOBETARTi;' 
OF State 
FOR India 

d. 

PCJRNENDU 

Harayan 

Roy. 


that the Jurisdiction of the Civil Court to question the 
legality and effect of the order and notification issued 
under sectioJi 101 of the Bengal Tenancy Act was 
expressl}’’ barred by the provisions of clause 3 of 
section 101 of the Act. Further, it was contended, that 
the Civil Court had no Jurisdiction to question or 
interfere with the order passed by the Local Govern- 
ment under section 114 of the Bengal Tenancy Act 
as by that section exclusive power and discretion was 
given to the Local Government. 

Tlie second point taken lias been tliat the lower 
Court erred in liolding that the notice issued by 
the Settlement Officer to the plaintiffs on the 25th 
September 1904 contained any undertaking on the part 
of that officer that tne plaintiffs would be exempted 
from ail liability for any of the costs of the proceed- 
ings for the settlement and the record- of-rights. 

The learned pleader for the respondents has not 
assailed the soundness of the contention advanced 
on behalf of the appellant that ordinarily the Civil 
Court has not jurisdiction to question or interfere 
with an order passed by the Local Government under 
section 114 of the Bengal Tenancy Act ; but he has 
argued that if the order and notification issued under 
section 101 clause 2(a) be held to be ultra vires and 
invalid then on that account the order under section 
114 of the Tenancy Act, arising out of the proceeding 
taken under that notification, cannot hold good but 
must also be hel 1 to be invalid and of no effect against 
the plaintiffs. 

A considerable portion of the Judgment of the 
lower Court has been devoted to the discussion of 
various cases which appear to have been relied on by 
the plaintiff to support the contention that the Civil 
Court had power to set aside the order passed by the 
Local Government unfier seetion 101 clause 2 (a) of the 
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Ben^>■al Tenancy Act. These for tlxe most part relate 
to the provisions of other Acts and it appears to 
have l)een argued tliat by analogy they could be ap- 
plied to the facts of tlie pre.sent case. The learned 
pleader for tlie respondents as well as the learned 
counsel for the appellant have not thought it necessary 
to enter into any discussion of these cases befoi’e 
us, and we think that they have very wisely refrained 
from doing so. In our opinion, those cases can have 
no application to the ixresent case' which must be 
decided on the provisions of the laTV and on tlie facts 
before us. 

A contention was advanced by the learned counsel 
for the appellants that the provisions of section lllA 
of the Bengal Tenancy Act debarred the Civil Court 
from jurisdiction to determine that, the order issued by 
the Local (rovernment under section 101 clause 2(a) 
of the Bengal Tenancy Act was ultra vires and illegal. 
The point was not very strongly pressed and in our 
opinion cannot be maintained. Section 111 provides 
that " No suit shall be brought in any Civil Court in 
re.sixect of any order directing the preparation of a 
record-of-rigbts under this chapter or etc.,”. What, 
however, is attacked in this case is not the order itself 
but the conditions under which it was issued. This, it 
is ai’gued, did not fulfil the requirements of section 101 
clause 2(a) of the Act and therefore the order was 
illegal and ultra vires, and that does not appear to be 
a point covej:ed by section lllA of the Act. 

The most important question which we have now 
to consider is (i) whether the order passed by the 
Local Government under section 101 clause 2(a) of the 
Bengal Tenancy Act was ultra vires and therefore 
invalid ; and (ii) whether the Civil Court had power 
after the issue of the notification to questioii the 
validity of the order. 
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Tlie lower Court has held that the order was 
ultra fires because the application, was not made to the 
Local Government by “a large proportion of the land- 
lords. ’ In fact it appears to have been made by three 
landlords holding a half interest in the estate, the 
other half interests being held by five landlords. The 
leai-iied Judge has held that the word “ proportion ” 
in the section mirst be interpreted to mean “ mimeri- 
cal proportion ” only, and cannot mean irroportion of 
the interest held in the estate by the landlords, and 
he considers that he is supported in that conclusion 
by the amendment which was made in the Act by 
Bengal Act I of 1907. In support of this view the 
learned pleader for the respondents has argued that 
any amendment made in the language of any legal 
enactment must be taken to import a change in the 
law. 

We do not think that in the lU'esent case these 
arguments can be accepted as sound nor do we think 
that a change in the language of a statute can 
only be taken to indicate a change in the law. In 
the old section the expression “a large propor- 
tion of the landlords” appears to have been consi- 
dered to be ambiguous. Certainly it appears to us to 
be capable of meaning “ the landlords, holding a. large 
proportion of the Interests in the estate.” This 
indeed appears to have been accepted by the learned 
.Judge of the lower Court as what must be taken to 
have been the intention of the Legislature, for in deal- 
ing with the question, he points out that if the other 
view be approved it follows that the words used in 
the section would lead to an absurdity. But because 
he is of opinion that the words used are capable of one 
meaning only, he considers that he has no option but 
to enforce them even though the meaning be absurd 
and mischievous. 
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We are unable to agree with the SaboiTlinate Judge 
that the words “a large iiroportioii of the landloitls ” 
are capable of meaning only “ a large numerical pro- 
portion of the individuals constituting the body of 
landlords and not a large proportion of them as 
regarded from the interest, held by them in tlie 
e.state.” Also we are luiable to accept the contention 
of the learned pleader for the respondent tliat a change 
in the wording of a .section of an enactment neces.sa- 
rily involves a change in the law. Ainetidments aje 
often made to clear up ambiguities and sucli amend- 
ments wliich are intended to prevent misinterpi-eta- 
tion do not in them,selves alter the law in any way. 

Section 101 of tlie Bengal Tenancy Act lias clearly 
been framed to empower the Local Government to 
take certain action on certain conditions, and pi‘i- 
marily the interpretation of tho.se conditions would 
rest with the Local Government and the amendment 
made by Act T of 1907 had for its object to clear away 
any difficulty which might be felt in applying the 
.section. It has not been suggested to us that it has 
ever been held either by the Local Government or any 
other authority that the words “a large proportion of 
landlords ” could only mean “ a large numerical pro- 
portion.” In the pre.sent instance, the Local Governr 
ment , clearly interpreted them to mean “ a large 
proportion of the landlords as determined by the 
interests they held in the estate.” That appears to us 
to be an eminently reasonable interpretation of the 
meaning of the words, and neither the reasons given 
by the learned Judge in his judgment nor the argument 
advanced by the learned pleader for the respondents 
have satisfied us that we are bound to adopt a meaning 
which would lead us in an absurdity. 

We hold, therefore, that the application in this 
instance was made to the Local GoveT-nment by a 
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large proportioa of the landlords of the estate, and 
that the order passed under section 101 clause 2 (a) 
was not ultra vires. 

The second question raised is whether the firjst 
Court had power after the issue of the notification to 
question the validity of the order, having regard to 
the provisions of section 101, clause 3 of the Tenancy 
Act. After the conclusion we have arrived at on the 
first point its decision is not of serious importance. 

For the respondent it has been argued that the 
Civil Court had power to question the legality of 
the order passed by the Local CTOvernment under 
section 101, clause 2 (a) in spite of the fact that the 
order had been duly notified in the official Gazette 
and in support of this contention reliance is placed 
on the decision of their Lordships of the Privy Coun- 
cil in the case, of Damodar Gordhan v. Deoram 
Kanji (1). That case cannot however be taken to be 
on all fours with the present case or to afford us any 
real assistance in deciding the question before ns 
One of the points raised in that case was whether the 
Governor-General in Council could, by a Legislative 
Act purporting to make a notification in the Govern- 
ment Gazette conclusive evidence of a cession of 
territory, exclude enquiry as to the nature and law- 
fulness of that cession, the Governor-General in 
Council being expressly precluded by Act 24 and 2o 
Vic. c. 67 s. 22 from legislating directly as to the 
sovereignty or dominion of the Crown over any part 
of its teriutories in India or as to the allegiance of 
British subjects ; and their Lordships held that this 
could not be done. In that case the authority was 
expressly precluded, and it was held that authority 
could not be given and an inquiry as to its propriety 
excluded by a legislative enactment which purported 

(1) (1876) I. L. R. 1 Bom. S67, 461. 



TOL. XL.] CALCUTTA SERIES, 

to make a notification in the official Gazette conclu- 
sive proof of its legality. In the case before ns the 
authority is expressly given by the section to Govern- 
ment to pass the order, and the section then goes on 
to provide that after the order has been notified in the 
Gazette that notification shall be conclusive evidence 
that the order has been duly made. 

In tlie present case the provisions of section 101 
clause 2 (a) of the Bengal Tenancy Act appear to have 
been complied with before the order was passed. 
Notice was served on the respondents and their objec- 
tion was lieard. The order was then passed and subse- 
quently notified in the official Gazette. We hold that 
the discretion rested witli the Local Government 
to detemiine whether the application was in due forui' 
under the provisions of section 101 clause 2 (a) and 
after the Local Government had decided that point 
and had issued the notification the jurisdiction of any 
Civil Court to interfere with the order was barred by 
clause 3 of the same section. 

We may notice that the objection taken before us . 
:ioes not appear to have been raised before the 
Collector; that after the notification had issued the 
respondents appeared and attended at the proceedings 
cefore the Revenue Officer for the settlement and 
record-of-rights, and in fact fought out disputes in 
hose proceedings with the tenants under section 106 
ind other sections of the Act. It was only when the 
moceedings were completed and the respondents were 
jailed on to pay their share of the costs that they 
nstituted the suit and raised the question as to 
egality of the order of Government passed under 
lection 101 clause 2 (a) of the Tenancy Act. In these 
fircumstances, even if we had not found against them 
or other reason, we consider that they would not be 
mtitled to succeed in the present suit. 
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large proportion of the landlords of the estate, and 
that the order passed under section 101 danse 2 (a) 
was not ultra vires. 

The second question raised is whether the first 
Court had power after the issue of the notification to 
question the validity of the order, having regard to 
the provisions of section 101, clause 3 of the Tenancy 
Act. After the conclusion we have arrived at on the 
first point its decision is not of senous importance. 

For the respondent it has been argued that the 
Civil Court had power to question the legality of 
the order passed by the Local Government under 
section 101, clause 2 (a) in spite of the fact that the 
order had been duly notified in the official Gazette 
and in support of tivis contention reliance is placed 
on the decision of their Lordships of the Privy Couji- 
cil in the case, of Damodar Gordhan v. Deoram 
Kanji (1). That case cannot however be taken to be 
on all fours with the present case or to afford us any 
real assistance in deciding the question before us 
One of the points raised in that case was whether the 
Governor-General in Council could, by a Legislative 
Act purimrting to make a notification in the Govern- 
ment Gazette conclusive evidence of a cession of 
territoiy, exclude enquiry as to the nature and law- 
fulness of that cession, the Governor-General in 
Council being expressly precluded by Act 24 and 25 
Vic. c. 67 s. 22 from legislating directly as to the 
sovereignty or dominion of the Oi’own over any part 
of its territories in India or as to the allegiance of 
British subjects ; and their Lordships held that this 
could not be done. In that case the authority was 
expressly precluded, and it was held that authority 
could not be given and an inquiry as to its propriety 
excluded by a legislative enactment which purported 

(I) (1876) I. L. R. 1 Bom. 367, 461. 
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to make a notification in the official Gazette coiiclm 
give proof of its legality. In the case before ns the 
authority is expressly given by the section to Govern- 
ment to pass the order, and the section then goes on 
to provide that after the oi’der has been notified in the 
Gazette that notification shall be conclusive evidence 
that the order has been duly made. 

In the present case the provisions of section 101 
clause 2 (a) of the Bengal Tenancy Act appear to have 
been complied with before the order was passed. 
Notice was served on the respondents and their objec- 
tion was heard. The order was then passed and subse- 
quently notified in the official Gazette. We hold that 
the discretion rested with the Local Govewnnent 
to detennine whether the application w'as in due form' 
under the provisions of section 101 clause 2 (a) and 
after the Local Government had decided that point 
and had issued the notification the jurisdiction of any 
Civil Court to interfere with the order was barred by 
clause 3 of the same section. 

We may notice that the objection taken before us . 
does not appear to have been raised before the 
Collector; that after the notification had issued the 
respondents appeared and attended at the proceedings 
before the Revenue Officer for the settlement and 
recoi*d-of-iights, and in fact fought out disputes in 
those proceedings with the tenants under section 106 
and other sections of the Act. It was only when the 
proceedings were completed and the respondents were 
called on to pay their share of the costs that they 
instituted the suit and raised the question as to 
legality of the order of Government passed under 
section 101 clause 2 (a) of the Tenancy Act. In these 
circumstances, even if we had not found against them 
for other reasoq, we consider that they would not be 
entitled to succeed in the present suit. 
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Disagreeing, therefore, with the Subordinate Judge 
we hold that the oi-der of the Local Governxnent under 
section 101 clause 2 (a) of the Bengal Tenancy Act 
was passed by it under the i>owers expressly given to 
it by the law. that it was infra virea and was legal and 
biiiding on the parties and that the order for appor- 
tionment passed by the Local Government under 
section 114 of the Act against the plaintiffs respon- 
dents was also legal and binding as against them. 

The second main question on which the lower 
Court decided the case in favour of tlie i)laintiffs must 
in our opinion also be decided against them. The 
passage in the notice of the 25th September 1904 
issued by the Assistant Settlement Officer to the plaint- 
iffs, on which the plaintiffs relied, must be read with 
its context and considered us a part of the proceedings 
in the course of which it in fact issued — Reading from 
the words Whereas the record-of-riglit of one estate 
cannot be completed without preparing the record of 
the other estate ” etc. and following on. we come to the 
pa.s, sage relied on which is — “and though the Nawab 
Bahadur is alone responsible for the costs and you not 
only bear no cost but get the benefit of a record-o.f- 
right” etc. “he applies that Notification for the 
survey and record-of-rights of estate No. 254 be given 
in the official Gazette.” The learned Judge has held 
that by these words the Settlement Officer distinctly 
gave the plaintiffs to understand that “ they would 

have to bear no cost all costs having been deposited 

by the Nawab of Murshidabad.” We are entirely un- 
able to agree with that conclusion. The notice, though 
somewhat clumsily worded, embodied the application 
of the Nawab. That was to the effect that in order to 
make the proceedings valid and comijel the plaintiffs 
to pay their share of the costs for ti^e benefits they 
were to receive under the record-of-rights. it was 
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necessary to include their half share as proprietors of 
estate No. 2.54 in certain viilage.s in the settieraeiu 
proceedings which already covered the half shai-e of 
the Nawab as proprietor of estate 258 in the same 
villages. The object of the notice was not to save the 
plaintiffs from costs but to make them Table foi them, 
and this in fact they recognised in their petitions of 
objection. Even if the Assistant Settlement Officer 
iiad attempted to give any such undertaking, he 
would not have had power to do so under tlie pro- 
visions of the law. We find, therefore, that this 
second point must be decided against the plaintiff 
respondent. 

The result, therefore, is that we decree the appeal, 
we set aside the findings and judgment and decree of 
the lower Court, and in lieu thereof direct that the 
suit of the plaintiffs be dismissed. The defendant 
appellant will recover his costs from the plaintiffs 
respondents in this Coui-t and in the Court of first 
instance. 
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ORIGINAL CIVIL, 


Before Mr, Jmtfee Fletcher, 

JOGJ]MAYA DASEE 
AKHOY COOMAR DAS.^ 


Reriem — Vendor and ^purchaser — Ccnditiom of sale^ effect of — Title — 
Commiiisio7ier of Partition, sale hy^ not sale hy Court — Rules and 
orders the High Courts r. 426,, scope of. 

Under an order of Court that he “be at liberty to sell” a Commis- 
sioner of Partition sold certain property by public auction. The conditions 
of sale, inter alia, stipulated that “there were no documents of title, 
except those mentioned in the abstract of title, that the purchaser should not 
be entitled to call for any other document, or to object to the title on the 
ground of the non-production thereof, and that no objection to the title 
should be allowed. ” 

The purchasers at the auction subsequently obtained an order of Court 
directing’ tlie Registrar to enquire and report under rule 420 as to the 
vendor's title. 

On an application for review of judgment : 

Held, that the review must be granted on the ground that the sale was 
not a sale by the Court. 

Golam Hossein Cassim Ariff v. Fatima Begum (1) and Ckandranatk 
Biswas V. Bmmnath Biswas (2) followed. 

The conditions of sale did not preclude the purcliasers from raising the 
question of the vendor’s title where it appeared (i) that the abstract of 
title commenced with a bond of indemnity which was in no sense a 
root of title, and (ii) that the abstract did not expressly disclose the nature 
of the title, or indicate that the property was subject to a permanent lease 
at a small rent. 

Application. 

This suit was instituted for the partition of tlie 
estate of one Kedar Nath Das, and a Commissioner 
of -Partition was duly appointed. 

. " Application in original civil suit No. 400 of 1905. 

(1) (1910) 16 C. W. N. 394. (2) ClgTO) 6 B. L. E. 492n. 
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By two orders, made on the 23rd May 1910 and the 
4th April 1911 respectively, it was, inter alia, ordered 
that the Commissioner of Partition “he at liberty 
to sell by public auctioii or private sale to tlje l)est 
purcliaser or purcha.sers that could be got for the same, 
provided the said Commissioner should consider that 
a sufficient sum had been offered,” certain premises, 
including No. 60, Chingreehatta Road in Calcutta 
, . . , “and that all parties should join in the said 

sale and execute proper coiiveyance or conveyances 
in respect thereof in favour of such purchaser or 
j)urchasers. ” 

The sale of the properties was duly advertised by 
the Commissioner to take place on the 29th July 1911 : 
the notification of sale supplied a. description of tln^ 
properties, aiid intimated, that “ the abstract of title^ 
plans of premises to be sold and conditions of sale may 
be seen at the oflS.ce of the plaintiflE’s attorney, etc.” 

The abstract of title of the i)remises No. 60 Ching- 
reehatta Road commenced with a bond of indemnity 
dated the 24th January 1904, indemnifying the past 
committee of a lunatic, and containing references to 
IJedigree, but not particularly referring to the property 
itself. 

Amoxig the conditions of sale the following were 
relevant to the present ai)i)lication : — 

“6. There are no documents of title, except those 
mentioned in the abstract of title ; the purchaser shall 
not be entitled to call for any other document, 

“ 7. The party having the carriage of the proceed- 
ings, shall within ten days after the sale deliver to the 
purchaser or his attorney an abstract of title to the lot 
purchased by him subject to the stipulations conr- 
tained in these conditions. 

“H. The parties to this suit have not in their 
possession or power, nor are they aware of the existence 
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of, any docameiits of title except tlie abstracted 
documents, and tbe purchaser will not be entitled to 
call for the originals of any document or to object to 
the title oil the ground of the non-pr(xiuction of any 
other documents. 

“9. The purchaser shall assume the statement in 
the abstracted documents to be true, and shall acceiit 
the title as disclosed in the abstract and no objection 
to the title sliall be allowed. 

“ 12. Upon payment of the purchase money the 

purchasej- shall be entitled to possession 

and shall be entitled at his own expense to obtain a 
sale certificate from this Honourable Court or a pro- 
per conveyance wherein all proper parties shall join 

The purchaser shall at his own 

cost take such steps as may be necessary for the pui-- 
pose of obtaining possession of the lot i)archased by 
him. 

“17 The costs occasioned by the 

default of the original purchaser shall also be paid by 
him. An order containing these directions may also 
be obtained f rom a Judge in Chambers. 

“18. The sale is to be deemed, and treated for all 
purposes as a sale by the Court.” 

On the 29th July 19 i 1, the premises No. 80 Chingree- 
hatta Road were sold by the Commissioner of Parti- 
tion by public auction for the sum of Rs. 8,250 to one 
Hajee Alla .Toga and others. 

Beiitg dissatisfied with the title, on the 29th April 
1912 the purchasers took out a summons for an oi-der 
“that it may be referred to the Registrar of this 
Honourable Court to enquire and report whether the 

title to the said premises . . jg 

such as the said purchasers can be compelled to 
accept, and that in case the said Registrar should 
report that the title is not in order, the purchase 
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money .... may bo refunded to the pnrchusers 
with interest .... or in tlie alternative that it 
may be referred to the Kegistrar to eiK|uire as to the 
amount of compensation which sliould be allowed 
for the defect in the vendor’s title, and for an order 
that the amount of such comi)ensation be refunded to 
the puixfliasers . . . .” 

On the ()th May 1912, Fletcher J. disposed of tl)e 
summons and in the presence of counsel representing 
the purchasers, the idaiutiff a,nd the defendant respect- 
ively, made an order whereby “it was referred to 
the Registrar of this Court to enquire and report 
whether a good title can be made to the said property, 
etc.” 

An application was thereupoji made by the defend- 
ant, Akhoy Coomar .Das, to have the order set aside 
on the ground that the counsel briefed by him was 
unavoidably prevented- from being present at the 
hearing of the summons, and his brief was held by 
another counsel who was not conversant with the facts 
and was so unable to place the defendant’s case before 
the Court. This application was refused. 

ThereaiJon the present application was made by 
the defendant for a review of the order of the fith 
May 1912, and for an order that the same may be set 
aside on the ground of there being errors on the face 
of the record. The errors referred to in the petition 
for review were— (i) the sale of the premises not 
being a sale by the Court, the order of the 6th May 
should not have been made ; (ii) having regard to the 
conditions of sale, the purchasers were not entitled to 
an enquiry as to whether a good title could be made 
to the premises. 

Mr. B. 0. Mitter, for the defendant-petitioner, 
Akhoy Coomer Das. An applicatioii for a review of 
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judgment will lie where there is an eri'or of law on 
the face of the judgment : Sharup Qhand Mala v. Pat 
Dassee (I). The oider of the 6th May J912 was errone- 
ous, inasmuch as this Court could interfere only in 
respect of a sale hp the Court. The sale in question 
was not a sale by the Court, but wider the authority 
of the Court. The foi-m of the orders of the 23rd 
May 1810 and 4th April 1911 was that the Commis- 
sioner of Partition '"he at liberty to sell, etc”; see 
Ghandranath Btswas v. Biswanath Biswas (2), and 
Golam ffosseiu Cassini Ariff v. Fatima Begum (3) 
where a sale by a Receiver was held not to be a sale 
by the Court. This being so, rule 426 of the Rules and 
Orders has no application: rule 426 applies only to 
sales by the Registrar. Accordingly the Court should 
not have ordered the enquiry directed bv the oi-der 
of rlie (>tli May 1912. 


Secondly, the purchasers were not entitled to the 
enquiry as to title, as they were bound by the condi- 
tions of sale. The purchaser is bound by clear stipu- 
lations as to title in conditions of sale : Dart’s Vendors 
and Purchasers, 7th edition, Vol. I, p. 163. Conditions 
6, 8 and 9 of the conditions of sale were clear and 
unambiguous, and the purchasers were precluded from 
going behind the title as shewn in the abstract, and 
were not entitled to dispute or raise any question as 
to the vendor’s title: Hume v. Bentley (4), Nunn 
V. Hancock ib). In re National Provincial Bank of 
Fnglarid and Marsh 


Mr. Pugh, for the purchasers, Hajee Alla Joga and 
others. No ground has been made out for a review 
of judgment. The sale was a sale by the Court. It 
took place as the result of an order of Court in a 


(1) (1887) I. L. B. 14 Calc. 627. 

(2) (1870) 6 B. L. R. 492n. 

(3) (1910) 16 C. W. N. 394. 
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partition suit. When a Commissioner of Partition 
by .sells leave of the Court, he lias no inlierent power to joaBMAyA 
sell, and he must be sellinef as the hand of the Court. Daser 

It is in eifect tlie .same as a sale under the Partition akhoy 

Act when the Court sells. It makes no difference CoomakDam, 
whether the Court sells throuj^^h its Kegistrar or 
through a Receiver or a Commissioner of Partition. 

Persons rely on the.se sales as sales by the Court. 

In any event, tliere is an express condition (condition 
18) which stipulates that the sale is to be treated as a 
sale by the Court, and it must be treated as such. 

The conditions of sale do not preclude the pur- 
chasers from raising u question of title on a material 
encumbrance. It appears aKimde that the property is 
subject to a permanent lease at a small rent. It 
would be manifestly unfair if the imrchasers Avere 
compelled to pay so substantia] a sum as Rs. 8,250 
for .such a return. In order that the purchaser may 
be so precluded, the conditions of sale must clearly 
state the defect of title in express Avords and jArovide 
for it. General Avoids aauU not coAmr sucli a defect 
Dart’s Vendors and Purchasers : Key and Elpliin- 
stone’s Precedents in Conveyancing. 

Pletchee J. This is an application for the review 
of a judgment dated the 6th May 1912. The matter is 
in my opinion an exceedingly unfortunate one. On the 
6th of May 1912 the purchaser at a sale held by the 
Commissioner of Partition under the provision of an 
order of the 23rd of May 1910 applied to the Court that 
a reference should be directed to the Registrar of the 
Court to enquire and report under rule 426 as to 
whether the vendor could make a title to the ])roperty . 

That order was made, and it was not then discussed as 
to whether the order was made in respect of an 
ordinary sale by the Court, or whether it was a sale out 

10 
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of Coart. Subseqixently an application was made to 
have that order set a.side on the ground that it was 
ex parte. It appearing, however, from the records of 
the Court that the persons who had the carriage of the 
proceedings were not unrepresented, that application 
was dismissed, and now an application is made to 
review the judgment on the ground that the sale was 
not by the Court, and also on the ground that it appears 
from the conditions of sale that the purchaser bound 
himself to accept whatever title the vendors might 
have in the lu-operty. The application is made on the 
ground that there is an apparent error on the face 
of the record. 

Now!', the first point is one I have dealt with before. 
In Golam Hossein Cassim AriffN. Fatima Begum (1), 
I tried to point out the difference between a sale by 
the Court and a sale under the authority of the Court, 
or out of Court, a distinction which is w^ell recognized 
in England, but is not so carefully recognized in this 
country. In one case the Court makes the title to the 
purchaser ; in the other case the Courts only authorize 
either the parties to the suit or the person having the 
carriage of the proceedings to sell the property and to 
make a title to the purchaser. Ghandr nath Bisiuas 
V. Bmvanath Biswas (21 decided by Mr. Justice Mac- 
pherson is to the same effect, and there he decided 
that the addition of a condition that the conveyance 
should be settled by the .Judge in Chambers, if the 
parties disagree, did not make the sale one by the 
Court. There is no doubt this is a matter of consider- 
able importance in this country, as sales by this Court 
are taken to be of considerable > value as establishing 
the title of the purchaser, and I cannot help regret- 
ting that in the present case, where it appears from the 
order of the 23rd of May 1910 that the Commissioner 

(l) (1910) 16 C. W. N. 394. (2) (1870) 6 B. L. B. 492n. 
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of Partition was only given libert-y to sell by piiljlic 
auction, that conditions of tbe nature of condition 18 
should be inserted in I he conditions of sale. Condition 
18 states that the sale is to be deemed and treated for 
all purposes as a sale by tlie Court, and the other con- 
ditions are all lialde to lead tlie i>urchaser to believe 
that he is Inxying property, the title of which is going 
to be made to him by the Court: for instance you come 
across such a sta temoot in the conditions as “ tbe paidy 
having the carriage of the proceedings” and other 
conditions which would lead any j)erson to believe that 
the sale was one by the Coui’t. It seems to me that on 
that point the sale is not one by the Court, but is one 
made by the Commis.sioner of Partition under the 
authoriry of the Couj-t. 

The other aiginnent which was addressed to me by 
Mr. B. C. Mitter is one of much graver import, becaxise 
the one as to whether this is a sale by the Court or a 
sale out of Court is merely one of procedure as to 
whether the purchaser can apply on a summary pro- 
ceeding in this suit to have the question decided, or 
whether he has to be relegated to a separate suit. 
The oilier xxoint Mr. Mitter has raised goes to the 
root of the whole matter, because he says on con- 
ditions of sale like this the purchaser is bound 
whether the title is good, bad or indifferent, and 
wliether (he vendor can make any title or no title 
to the purchaser : the purchaser has bound himself by 
these conditions of sale that on the sale by the Com- 
mi.ssioner of Partition he will take the title whatever 
it may be without enquiry or requisition, and the two 
conditions that he relies upon are first of all condition 
6, which states that there are no documents of title 
except those mentioned in the abstract of title, and the 
juirchaser shall not be entitled to call for any other 
document. The point that Mr. Mitter makes on that 
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1912 is with reference to a document in the abstract. That 
Jo«EMAVA docnnient it is true is not a document dealing with 
Dasek the title of the jiroperty at all, but is a bond of indem- 
Akhoy nity. True it is that it contains recitals of importance 
CooMAB Da 3. i-elating to the pedigree, but not in any way of itself 
Fbetcher J. affecting the title to the property. He said the abstract 
commences with such a document and precludes the 
purchaser from ref|uiring any evidence of title under 
condition 6. On the authorities I am not satisfied 
that that is so. The document of title with which the 
abstract commences or purports to commence has got 
to be, primd facie, a document which is a proper root 
of title, anti a deed of indemnity indemnifying the 
past committee of a lunatic obviously has nothing to 
do wdth tlie title at all, and that document is in no 
sense a root of tlie title. 

Then the other condition that he relied on is condi- 
tion 9 : “ the purchaser shall assume the statement in 
the abstracted document to be true, and shall accept 
the title disclosed in the abstract, and no objection to 
the title shall be allowed.” The first point Mr. Mitter 
has made on that is with reference to this deed of in- 
demnity. The deed of indemnity not affecting the 
title, the jiurchaser is not bound to accept the recitals 
in that document as conclusive on matters relating to 
the title, unless he has by express condition contracted 
to do so. 

The other portion of the conditions Mr. Mitter has 
relied upon is as to the purchaser accepting the title as 
disclosed in the abstract, and that no objection to the 
title shall be allowed. He says that the purchaser has 
agreed to buy whatever title the vendors may be 
able to transfer to him, though that title may be the 
mere right to receive a pepper-corn as rent from the 
property in perpetuity, or it may be nothing at all. 
That I do not agree with at all. It seems to me if you 
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are going to sell property to whicli you liave got no 1912 
title, or a remote or shadowy title, you ought to tell jogemata 
the purchaser in express and clear words what you Haske 

intend to sell to him. It is not sudicient to dress the akhoy 

juatter up and say that the purchaser shall accept the Cqq mar P as. 
title as disclosed hy the ahstract and no objectioji shall Fletcher .J. 
be allowed, because that pre-supposes that an absolute 
title is to be shown, by the abstract ; but if it appears 
aliunde, as Mr. Pugh says, that they have evidence 
which, so far from showing that the vendors have an 
absolute right to convey to the purchaser, shows that 
the property is subject to a permanent lease at a small 
rent, then I have no doubt myself that the purchaser 
is not bound to accept such a title. It seems to me 
to hold otherwise would be a perfect scandal, tiiat by 
a condition stating that the puchaser was to accept 
the title disclosed by the abstract the imrchaser has 
bound himself to pay Rs. 8,000 in order that he might 
get nothing. I regret myself that the conditions of 
sale have been drawn in this form, and chat a review 
of Judgment must be graiited on the ground that this 
is not a sale by the Court. 

I think this is a case where I ought to make no 
order for costs. 

Application allowed. 

Attorney for the petitioner : 8. K. Deb. 

Attorneys for the opposite party ; G. C. Chunder 
Sf Co. 


s. c. 
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Attorney for the petitioner : S. K. Deh. 
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Appeal by the plaintiff Naba Kish ore Mandal, 

The plaintiff was a co-owner of the Bowali estate, 
and tlie defendant No. 1 was the Common Manager 
appointed 1)y tlie District Judge of 24-Pargana8 under 
the provisions of section 95 of the Bengal Tenancy Act. 
Defendant No. 1 held that office from the 1st October 
1905 till 10th November 1908. During the term of 
his office the Common Manager duly submitted his 
accounts and passed by the District Judge. The 
plaintiff brought this suit against the defendant No. 1 
for accounts for the period he held his office of Manager 
and for recovery of such sum as would be found 
due by tlie j)laintiff on taking accounts and damages 
for loss caused by the Manager’s neglect or fraud to 
be ascertained from taking of accounts. The other 
co-owners not having joined in the suit were made 
pro formcl defendants. 

The defendant No. 1 pleaded, inter alia, that the 
suit was not maintainable; that he was not liable to 
render account to the plaintiff ; that he had rendered 
account to the District Judge and obtained his dis- 
charge and as such he was not liable to render any 
further account. 

The Court below gave effect to the objections 
raised by the defendant No. 1 and dismissed the suit. 
Against this decision the plaintiff appealed to the 
High Court. 

Babu Dwarka Nath Civach&rhutty (with him Babu 
Taruck Qhunder OhuckerhuUy), for the appellant. 
Question is whether a Common Manager appointed 
under section 95 of the Bengal Tenancy Act is liable 
to account after he has been discharged, to the 
beneficiaries. I submit he is. In the Court below 
the defendant did not file any written statement, 
but upon a petition filed by him denying his liability, 
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the Court dismissed, the suit. It was wrong in doing 
so without taking any evidence. It was not a case 
simply for accounts, but also for damages. The Com- 
mon Manager was charged with fraud. Under such 
circumstance a suit is maintainable : see Mahomed 
Faiz Chowdhuryv. TJ'jgendra Lai Singh Roy (1). The 
mere fact that accounts are passed by the District 
Judge is not enough to hold that a Common Manager is 
not liable to account. The case of Kshitish Clumdra 
Acharjya Choiodhury v. Osmond? (2) supports 

my contention. The case of Coomar Salty a SanJcar 
Ghosal 'v . Golapmoni Debee (3) lays down that a suit 
for wilful negligence against a Eeceiver would lie. 

Babii Mahendra Nath Roy (with him Babu 
Hemendra Nath Sen, Babu C hander Sekhar Banerjee 
and Babu Atul Krishna Roy), for the respondent. 
The cases cited by the other side are all distinguishable. 
In those cases specific charges were made. In this 
case no specific sums have been claimed nor specific 
charges made. The judgment in the case reported in 
in 2 Ind. Cases cited by the other side, is based upon a 
previous case in which the appointment of the Manager 
was under section 93 of the Bengal Tenancy Act. 
There is a good deal of difference between an appoint- 
ment under s. 93 and section 95 of the Act. The 
appointment under s. 95 is by the District Judge, and 
the Common Manager becomes an officer of the Court, 
and he is liable to render account to the District Judge 
only. He is not an agent of the proprietors. When 
an officer of the Court is created by the Statute and the 
Statute gives the power to the Court to pass his account, 
to sue such an officer the permission of the Court is 
necessary. The case of Khitish Chandra Acharjya 

(1) (1909) 2 Iiid. Gas. 597. (.9) (1900) 5. C. W. N. 223. 

(2) (1912) .1. L. B. 39 Cdc., 587 ; 

, 16 C. W. N. 516. 
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Ghoiudhunj v. Osmond Beehy (1) is sRso distifiguiHh- 
‘ible. Thut Was not a suit for accounts, but was one 
<>i' 1‘ecoveiy of certain s])ecific sams of inojiey. A 
suit for a general account against a Oommon Manager 
IS not maintainable. Coininon Manager being an ofIic(ir 
the Court, a suit against iiim is not maintainable 
’^vithout the leave of the Court: see Miller v. Bam 
Ham an Chakravarti (2), Jjunne'^-Kmnar Chandra 
Misore (M), Prarnatha Nath Gangooly v. Khetra 
NcitJi ISunerj ee ( 4 ). 

Baba Taruck CJmnder Chuckerhiitty, iii reply. 

Gar. adv. vult, 

Brett and Chapman JJ. Tiie plaintiff is a, co- 
sliarer in the Bowali estate of wJiicb tlie jora/ormff 
Refendaiits Nos. 2 to 20 are also co-owners. TJie defend- 
ant No, 1 was appointed Common Manager of this 
estate by the District .Judge of the 24'Rarganas under 
t. le piovisions of section 95 of the Bengal Tenancy Act, 
aiif he held that office from the 1st October 1905 to the 
Ibth November 1908, when he resigned. The present 
smt was instituted by the plaintiff on the 15th June 
plaintiff states that he asked his co-sharers, 

' le defendants Nos. 2 to 20, to join with him in bring- 
the suit but, as they refused, he made them pro 
joy 'tad defendants. The allegations made in the plaint 
me of a very indefinite character. They suggest gener- 
1 I clnring the period of his management, the 
t e endant No. 1 failed to include in his accounts all the 
Items which ought to have been included, and that he 
been guilty of laches and carelessness in the man- 
‘igeinent whereby the plaintiff- had suffered damages ; 
aiM the main prayers are that the defendant No. 1 may 
>0 oi-dered to render proper accounts during liis time of 

0) (1912) 1. L. B. 39 Calc. 587. • (.3) (1902) I. L- 30 Cule. .593. 

V-f (1884) I. L. R. 10 Ualc. 1014. (4) (1904) I. h. B. 32 Calc. 270. 
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management, and that, if after due audit and balancing 
ot the accounts it be found that any sum is due to the 
plaintiff a decree may be passed in the plaintiff’s 
favour for that sum, and, further, tliat the plaintiff may 
obtain a decree for damages for the loss he has sustained 
during the time that the defendant No. 1 was the Com- 
mon Manager of the estate. The plaint concludes by 
saying that there being no means to ascertain correctly 
the amount that would be due to the plaintiff on rendi- 
tion of accounts the plaintiff values for the present .suit 
and claims Rs. 4,000 for accounts and Rs. 1,200 for 
damages. 

The defendant No. 1 put in a written statement, in 
which he alleged that he liad been appointed as 
Manager by the District Judge of the 24-Parganas, that 
he liad submitted accounts to the District Judge, for 
the full period of his management, that those accounts 
had been audited and passed by the District Judge, and 
that no suit for accounts lay against him at the ins- 
tance of the plaintiff. 

The learned Subordinate Judge, after hearing the 
parties, was of opinion that the suit, as framed, was 
not tenable, and he accordingly dismissed it with co,sts. 

The plaintiff has appealed, and, in his petition of 
appeal, the main grounds which are set forth are that 
the lower Court was in error in holding that the suit 
disclosed no cause of action and was not maintainable, 
that the Court below erred in holding that the suit 
was merely one for accounts, whereas it should have 
understood that the suit was also one for damages for 
negligence, misconduct and mismanagement, and that 
the Court below erred in the view which it took of the 
position of a Common Manager appointed under the 
provisions of the Bengal Tenancy Act, and in coming 
to the conclusion that the mere passing of the formal 
accounts by the District Judge would operate as a final 
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discljfU'ge of tlie Common Manugei' ti'om all furtlier 
liability. 

As to tliese allegations, we may observe that 
the prayers in the plaint, in oar opinion, (lisclosed 
that the suit was, in fact, one for a general ncconnt 
against the defendant No. 1 as Common Manager, and 
that it further sought to recover any sinn that might 
be found due to the plaintiff on the passing of such 
accounts. The allegations against the defendant No. 1 
of negligence, misconduct and mismanagement appear 
to be of a very vague and indefinite character. 

In substance, the learned Subordinate Judge held 
that, as the defendant No. 1 had been appointed Manager 
by the District Judge under the provisions of section 95 
of the Bengal Tenancy Act and as the duties and 
powers of that manager had been laid down by section 
98 of the same Act, the Manager daring his term of 
office was in fact an officer of the Court of the District 
Judge, and had to i)erform his duties subject to the 
orders and control of that officer .alone, that he was 
in no respect the agent of the co-owners who by the 
order of the Judge appointing the Common Manager 
had been deprived of tlie management of the estate, 
and that, therefore, the manager w^as not liable to the 
co-owners to render accounts for the period of his 
management. The learned Subordinate Judge pointed 
out that it was admitted and proved from the record 
of the suit in which the defendant No. 1 was appointed 
Common Manager that the defendant No. 1 had duly 
submitted accounts as requbed by section 98 of the 
Bengal Tenancy Act, and that those accounts had been 
regularly audited and passed by the District Judge. . 
The learned Judge accordingly found tliat the plaintiff 
was not competent in the present suit to succeed in 
his claim against the defendant No. 1 for accounts 
during the period he held the office as Manager. 
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It appears that, in the lower Oonrt, the plaintifE 
relied on the decision of this Court in the case of 
Coomar Sattya Bankar Ghosal v. Bcmee Golapmonee 
Debee (1) in support of his contention that, in spite of 
the fact that the defendant No.l had rendered accounts 
to the District Judge, the plaintiff was not thereby 
debarred from bringing a suit against him for 'damages 
which had resulted from his mismanagement or mis- 
conduct. The learned Judge pointed out that, in the 
suit as framed, there was no claim for damages for any 
specific act, amounting to abuse or misuse of the 
manager’s authority, or for acts done in excess of or 
in contravention of the powers given to the defendant, 
and that, therefore, the plaintiff was not entitled to 
recover any amount from the defendant. 

In support of the case set up by the plaintiff appel- 
lant in his memorandum of appeal the learned pleader 
who appears in his behalf has argued that the lower 
Court ought to have given the plaintiff an opportunity 
of supporting the allegations set out in the plaint, and 
that, if the learned Judge was ju-epared to deal with 
the case on the plaint alone, he ought to have proceed- 
ed on the assumption that the allegations in the plaint 
were true. He has also argued that the defendant 
No. 1 was not relieved from his liability to account 
in the present suit by the fact that his accounts had 
been passed by the District Judge, but that it was 
open to the plaintiff in the present action to recover 
from the defendant No. 1 any sums which might be 
found due to him on a proper balancing of the accounts ; 
and, in supiaort of this view, he has relied on the 
decisions of this Court in the cases of Coomar Sattya 
Sankar G-hosal v. Banee G-olapmoni Debee (1) and 
Khitish Chandra Achar'iya Chotvdhury \ . Osmond 
Beeby{%). 

(1) (1900) 5 0. W. N. 223. - (2) (1912) I. L. K. 39 Calc. 587 ; 

16 C. W. N. 516. 
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Keither of these two cases appear to us to be any 
authority to support the appellant in the present 
appeal. The first was the case of a Receiver and tlie 
suit was in respect of certain exceptions taken to the 
accoxxnts tiled by him, and the question raised was 
wdtetlier they were well-founded and could be deter- 
mined when the accounts of the Receiver were referred 
to tlie Court to be passed. One of the questions raised 
was wdiether the Receiver would be accountable for 
mofussil collections, and it was held that the proper 
course was either to postjxone passixig the accounts 
until the question' of the Receiver’s liability was 
established by a suit, or to pass the accounts reserving 
the right of tlie parties to establish any claim they 
might make against the Receiver in a suit i)ropei‘ly 
framed for the imrpose. The i>resent suit is of an 
entirely different chai’acter. The allegations, so far 
as they can he gathered from the vague and indefinite 
manner in. which they are stated, amount to excep- 
tions to the accounts of the manager, and such excep- 
tions should certainly have been made and dealt with 
at the time when the accounts were laid before the 
Court to be passed. 

The other case dealt wdth the liability of an admi- 
nistnitor pendente lite, in a suit brought after his dis- 
charge, to recover from him distinct sums of money 
mentioned in the jilaint which, it was alleged, had 
been wrongfully retained by him. In that case, the 
accounts of the administrator had been duly submitted 
to the Court in the exercise of its testamentary juris- 
diction and had been passed, but it was held that the 
mere fact that the accounts had been passed in the 
testamentary Jurisdiction would not operate as a bar to 
prevent any of the beneficiaries of the estate after- 
wards from bringing an action before the Court, in 
the exercise of its general jurisdiction, to recover 
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oertaiii specific sums of money not included in tlie 
accounts wliicli, it was alleged, the administrator had 
wrongfully misappropriated. This case also has, in 
our opinion, no hearing on the facts of the present case. 

We have already noticed that the allegations 
in the plaint are vague and indefinite and do not 
allege, as against the defendant No. 1, any misappro- 
priation or retention of any specific sums of money 
belonging to the plaintiff. They merely suggest that 
there may have been acts of dishonesty but fail to 
specifically disclose them. This, therefore, is certainly 
not a suit in which the plaintiff seeks to recover 
from the defendant No. 1 certain specific sums of 
money which were not included in the accounts, and, 
therefore, the present case has nothing in common 
wdth the case of Khitifih Chandra Archarjya Chow- 
dhury v. Osmond Brehy (1). 

The allegations against the defendant No. 1 of mis- 
management and miscojiduct, on which the claim for 
damages is based, are equally vague and indefinite. 
No specific act is set forth, and, on the plaint, as 
framed, it is impossible, for the Court to ascertain for 
what specific acts the plaintiff' seeks relief. When the 
point was put to the learned pleader for the appellant 
that the suit ought, in the first instance, to have been 
dismissed on the ground that the allegations in the 
plaint were vague and indefinite, he suggested that the 
fact that in the coiicluding passage of the plaint the 
claim on account of accounts was set down at Rs. 4,000, 
and that for damages at Rs. 1,200, was sufficient 
to save the suit from failing on account of vagueness 
and indefiniteness. We do not think that that con- 
tention is sound for the claims for these sums are not 
based on any specific data and are, in fact, as vague and 
indefinite as the rest of the plaint. In our opinion, 
the suit should have been dismissed on that ground. 

Cl) (1912) I. L. 11. 39 Oalc, 587 ; 16 C. W. N. 516, 
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We have, however, to consider whether the learned 1912 
Suboidinate Judge was riglit in tlie view wliich lie 
took th.it the present action would not lie for general Kishore 
accoants against the defendant No. 1 as Common 
Managei' for the iJeriod during which he was managing Atci. 
the estate under the oxxlers of the District Judge. We cS"™ 
agree with the Judge of the lower Court in holding 
that a Common Manager appointed under section 95 
of the Bengal Tenancy Act by the District Judge is an 
officer of the Court created by the statute and, for the 
purposes of his duties, strict rules are laid down in 
section 98 of the same Act. The manager is, in 
our opinion, so far as he holds his office and jxer- 
forms his duties under the provisions of the Act, in 
a position analogous to that of a Receiver apimiiited 
by the Court under the provisions of Order XL, ]-ule 1 
of the Civil Procedure Code, and is, in our opinion, 
entitled to the same protection, for the period durim>- 
which he exercises his duties within the powers giveS 
to him by the Act, as a Receiver appointed a 
Civil Court. The question which then arises for 
our determination is whether a Common Manager 
who is an officer of the Court created by the statute 
and who has, in accordance with the provisions of 
the law which defines his duties, regularly submitted 
accounts for the period of his management to the 
District Judge, which accounts have been duly audited 
and passed by the District Judge, can be sued by one 
of the co-owners to render a general account for the 
whole period of his management. We hold that no 
such suit by one of the co-owners would lie It has 
been pointed out by this Court in the case of A B 
Mmer V. ffam Eanjan Chakravarti{V) that a Receiver 
appotnted by the High Court does not represent the 
owner of the estate of which he is the Receiver but is 
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merely an officer of the Court and, as such, cannot 
me or be sxmd except with the permission of the 
oui^; and in the case of Pramatha Nath Gancfooh, 
V. Khetra Nath Banerjee (1), it was held that the 
sanctaon of the Court to an action against a Receiver 
appointed by the Court is a- condition precedent to the 
right of the party to sue, and cannot be rectified by a 
subsequent application for permission to continue the 
action brought without such permission. During the 
time that an estate is under the management' of a 
Common Manager, it is, so far as that management is 
concerned, really in the liands of the Court which has 
appointed the Manager and, in the management, the 
Common Manager acts as the agent’ of the Court and 
not as the agent of any of the co-owuers. His position 
xs, theretore, the siime as that of a ReceiTei- and, In 
these circumstances, no suit would lie against him by 
a co-owner for acts which have been sanctioned 'or 
approved by tlie Court. The order sheets of the case • 
m which the defendant No. 1 was appointed Common 
anagei, which were filed, prove beyond any possibi- 
lity of doubt that the defendant No. 1 duly mitoiitted 
accounts to the District Judge for the whole pe^ o 1 of 
us management and that full opportunity was given 

to all the co-owners including the plaintiff to examine 

from^dre to 7"^ objections, and it appears that 

.om time to time, objections were put in and were 

considered and disposed of by the Court. These mn 

SfheTwTd f- provisions 

of the aw and It IS not open to the plaintiff in the 

present action to question the legality or the correct 

ness of the action taken by the DistLt Judge We' 

mu,st hold, the«fo.e„that so far as the defendant No 1 

in compliance with the provisions of the law snb- 

miltrf accounts to the District Judge for the period 

(1) (1904) 1. L. K. 32 Gale. 270. 
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of his iiiiinagemeiit, and so far us those accounts were 
passed by tlie District Judge, lie is not liable to be 
sued by the idainti/f for a gcuiend account. Tlie 
learned pleader fui‘ the appellant has suggested that, 
though thiit protection might extend to the Oommon 
Manager diuing the period of his manageinent, it is 
lo.st after his discharge and that it is open to any of 
tlie co-ownei‘s after the discharge of the Manager to 
sue liim in respect of it is conduct or management as 
.Manager thougli that management was controlled by 
tlie District Judge. We tliink that tins argument 
Kinnot he supported and tliat tlie protection which is 
extended to the Manager while he is in. service is 
equally extended to him for the period of that service 
even after his discharge. 

The question raised then is wliether the iilaintiff 
could sue the defendant No. 1 for misappropriation 
or retention of certain specific .sums which had not 
been incluiled in the account witliont first obtaining 
the sanction of the District Judge for the .suit. We 
hold that, HO far as tho.se items are items whicli in the 
ordinary course of the management ought to have 
appeared in. the account, and which the co-owner was 
aware at the time were not included in the account 
or with due enquiry miglit have discovered were not 
included in tlie account, no suit would lie except with 
the sanction of the District Judge. The co-owner 
would, however, not be debarred from bringing a suit 
against the manager for acts of misconduct or mis- 
appropriation done outside the limits of his authority 
as Coniiuon Manager under the Act. In tlie present 
instance, there is no proof whatever that any such 
acts have been committed by the Common Manager 
and, in these circumstances, we think the lower Court 
was perfectly right in the view which .it took that 
the suit, as framed, was untenable. 
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mei-ely an officer of the Court and, as such, cannot 
sue or be sued except with the permission of the 
Court ; and, in the case of Pramatha Nath Gancjooly 
V. Khetra Nath Banerjee (1), it was held that the 
sanction of the Court to an action against a Receiver 
appointed by the Court i.s a- condition pi’ccedent to the 
right of the party to sue, and cannot be rectified by a 
subsequent application for permission to continue tbe 
action brought without sucli permission. During the 
time that an estate is under the management of a 
Common Manager, it is, so far as tJiat management is 
concerned, really in the hands of the Court which has 
appointed the Manager and, in the management, the 
Common Manager acts as the agent' of the Court and 
not as the agent of any of the co-owners. His position 
is, therefore, the same as that of a Receiver and, in 
these circumstances, no suit would lie against him by 
a co-owner for acts which have been sanctioned or 
approved by the Court. The order sheets of the case 
in which the defendant No. 1 was appointed Common 
Manager, which were filed, prove beyond any possibi- 
lity of doubt that the defendant No. 1 duly submitted 
accounts to the District Judge for the whole iseriod of 
ills management and that full opportunity was given 
to all the co-owners including the plaintifl:' to examine 
the accounts and put in objections, and it appears that 
from time to time, objections were put in and were 
considered and disposed of by the Court. These pro- 
ceedings were all in accordance with the provisions 
of the law, and it is not open to the iJlaintlff in tlie 
present action to question the legality or the correct- 
ness of the action taken by the District Judge. We 
must hold, therefore, that so far as the defendant No. 1 
in compliance with the provisions of the law, sub- 
mitted accounts . to the District Judge for the period 

(1) (1904) 1. L. B. 32 Gale. 270. 
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of liiH luaiiageineiit, and so fai* as those accounts were 
passed by the Di.st)ict Judge, lie is not liable to be 
sued by the plaintiff for a general account. The 
learned pleader foi* the appellant has suggested that, 
though tliat protection might extend to the Coininon 
Manager duiing the period of his inanageinent, it is 
lost after his discharge and that it is open to any of 
the co-owners after the discharge of tlie Manager to 
sue him in respect of his conduct or management as 
.Manager tliough that management was controlled liy 
the District .Tudge. We think that tliis argument 
cannot be supported and that the iirotection. which is 
extended to the Manager while he is in service is 
equidly extended to liim for the period of that service 
even after his discharge. 

Tlie question raised then is whether tlie plaiiitilf 
could sue tlie defendant No. 1 for misappropriation 
or retention of cei-taiu specific sums which had not 
been included in the account witliout first obtaining 
the sanction of the District Judge for the suit. We 
hold that, so far as those items are items which in the 
ordinary course of the management ought to have 
api)eare(l in the account, and which the co-owner was 
aware at the time were not included in the account 
or with dire enquiry might liave discovered were not 
included in the account, no suit w'ould lie except with 
the sanction of the District Judge. The co-owner 
woidd, however, not be debarred from bringing a suit 
against the manager for acts of misconduct or mis- 
appropriution done outside the limits of his authority 
as Common Manager under the Act. In the present 
instance, there is no proof whatever that any sucii 
acts have been committed by the Common Manager 
and, in these circumstances, we think the lower Court 
was perfectly right in the view which it took that 
the suit, as framed, was untenable. 
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Onr attention lias been drawn, in the course of the 
argument, to an order recorded by the District Judge 
on the 15th June 1907. This dealt with certain 
objections i-aised and obstructions offered by the present 
jdaintifiE, Naba Kishore Mandal, to the management of 
the estate by the Manager, and the learned Judge 
distinctly recorded that the defendant No. 1 as Com- 
mon Manager offered to let the plaintiff inspect the 
accounts, but that he refused to do so, that the plaint- 
iff's pleader had frankly admitted that the plaintiff 
wanted to get rid of the Common Manager, and that, 
for that purpose, he was willing to let the estate be 
sold for default of Government revenue. The learned 
Judge observed that it was quite evident that Naba 
Kishore was an obstructionist and was throwing 
every obstacle in the way of the Common Manager. 
That being the view which the learned Judge felt 
constrained to take at that time, and the fact being that 
in tlie present plaint the allegations made against the 
defendant No. 1 are as vague and indefinite as possible, 
it seems to us that the jiresent suit was not instituted 
by the plaintiff bo7id fide in order to recover any sum 
due to him on account of the estate, or for damages to 
which he was rightly entitled, but with the object of 
annoying and harassing the defendant No. 1, because 
the plaintiff was annoyed at the estate having been 
placed under the control and management of the 
Common Manager. It is, in our opinion, very essen- 
tial that gentlemen accepting the office of Common 
Manager under the orders of the Court should be 
protected from actions brought after their discharge 
for the purpose of harassing them, and we hold that 
the present suit was a suit of such a class and that 
it has been properly dismissed. We, therefore, affirm 
the judgment and decree of the lower Court and 
dismiss the appeal with costs. 

s. 0. Gr. Appeal dismissed. 
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APPELLATE CRIMINAL. 


Before Mr, Jmtlce Holmwood a^al Mr. Justice Imam. 


XAZIMUDDIX 


V. 

EMPEROR.* 

Assessors, examination of — Re-trial — Criminal Procedure Code (Act V of 

1S9S)^ ss. 300, 403, 423, 439 — Assessors not to he questioned until 

their opinions delivered and recorded — Rioting — Right of qjrlvate defe?ice 

— Practice. 

Section 309 of the Code of Criminal Procedure gives tiie Judge a discre- 
tion to ;sum up the evidence for tlio benefit of the assessors if he thinks 
necessary, liut it gives liiin no power to question them until tliey have 
delivered their opinions orally and he has recorded such opinions. 

When a conviction is set aside and a re-trial ordered, the whole case is 
re-opeued and tlie accused must be tried again on ail the charges originally 
framed, and having regard to the provisions of section 423 of the Code of 
Criminal Procedure, the provisions of section 403 in that respect cannot 
apply. 

Krishna Dhau Mandal v. Qneen-Empress (1) and Queen-Empress v. 
■JabanuUa (2) referred to. 

The facts are shortly these. Aboirt eight years ago 
one Amzacl Hawaldar married the widow of Azim- 
uddin, brother of accused Nazimuddiii. 

Azimuddin had died leaving him surviving his 
widow, two sons and three daughters. Both the sons 
were minors — one of them was living with Amzad. his 
stepfather and the other with his uncle Nazimuddin, 
the appellant. 

"Criminal appeal, No. 225 of 1912, against tlie order of B. Garlick, 
Additional Sessions Judge of Backarganj, dated March 8th, 1912. 

(1) (1894) I. L. K. 22 Gale. 377. (2) (1896) I. L. E. 23 Calc. 976. 
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According to Amzad the two brothers were separate 
and the disputed plot of land — the cause of the fatal 
riot — was in the exclusive possession of the deceased 
Azimuddin. But Amzad admitted that though tlie dis- 
puted plot of land was in the exclusive possession of 
Azimuddin, it was not made over to liim by Nazimuddin 
until only about a year ago, when it was done so for 
the maintenance of tlie minor in his charge. The 
story therefore was tliat Amzad had grown crop on it 
and when he had gone to reap it witii the hell) of J'is 
labourers on the day of tlie occurrence, the accused 
Nazimuddin came with a large number of men and 
attacked them. 

The accused claimed the right of private defence, 
contending that he was in possession of the disputed 
plot of land and that Amzad was an aggressor, and that 
what he did, lie did in self-defence. 

The accused was committed to the Sessions under 
sections 148 and 304 of the Indian Penal Code. The 
Additional Sessions .Judge of Backerganj, disagreeing 
with liotli the assessors as to the innocence of the 
accused, though agreeing wdtli their findings of faces, 
sentenced the accused Nazimuddin to 2 years’ rigorous 
imprisonment under section 147 of the Penal Code. 
Against this conviction the accused appealed to the 
High Court. 

Mr. Arthicr Oaspf^rss and Bahn Raieurlra Chandra 
Guha, for the appellant. 

The Deputy Legal Bememhrancer (Mr. Orr), for the 
Crown. 

Ctir. adv. vult. 

Holmwood and Imam JJ. This is an appeal from 
the conviction and sentence passed by the learned 
Additional Sessions Judge of Backerganj upon one 
Nazimuddin. The Judge, disagreeing with both the 
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HKsesHOf.s as to ibe innocence of the accused, tliough be 
says he agrees witli their find Lugs of fact, has sentenced 
tiie aj)])ellant Xazininddin to 2 years rigorous imiu'lson- 
nient under section 147 of the Indian Penal Code. 

The trial appears to us to he altogether vitiated by 
the fact that the assessors were not asked and 
apparently not allowed to give an independent 
opinioji on the case. 

We have pointed out to this learned .Judge before, 
and we must do so again, that his method Of cross- 
examining tlie assessors is entirely contrary to law, 
and results in grave miscarriage of justice. The law 
(section ,S09 of the Code of Criminal Procedure) gives 
the Judge a discretion to sum up the evidence for 
the benefit of the assessors if he thinks necessary but 
it gives him no power to question them until they 
have delivered their opinions orally and he has 
recorded such opinions. 

If there is anything obscure in their verdict, there 
is JK) objection to the Judge asking questions to clear 
up such obscurity but he is bound to allow the assessors 
to express their own opinions independently in their 
own words on the whole case before interfering with 
them in any way or asking them any question what- 
ever excei)t what is your opinion. We never get a 
verdict on the facts from assessors who sit with this 
learned Judge and we are always greatly embarrassed 
in appeal by his erroneous practice. 

But in this case the conviction cannot stand on 
the face of the judgment. The findings are through- 
out contradictory, and it is difScult to understand what 
the J udge meant to hold ; but when he did find that the 
accused had the right of private defence in any case, 
he could not convict them or any of them of rioting. 
It is impossible that a man who is acting in the exer- 
cise of a legal right can be a member of an unlawful 
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'issembly. Any ijersoii who exceeds the right ol 
pj'ivate defence is liable to be punished for the specific 
offence of culpable homicide or other crime which 
he may be found to have committed in excess of the 
right. 

The conviction nn.de f section 147 is therefore, on 
the findings of the Judge, untenable and must be set 
aside. But we think there must be a re-trial in this 
case, since the conclusion that the accused had the 
right of iJrivate defence is erroneous on the Judge’s 
own findings. He nowhere finds that the complainant 
had no bond fide claim to tlie paddy he was carrying 
away. He finds indeed to the contrary, that the com- 
plainant as guardian of his step-son, who was the right- 
ful owner of the land left by his father, had -been 
gettingland for the boy’s maintenance, and that lately 
owing to a quarrel the accused had arbitrarily denied 
his rights. He finds that comirlainant married the 
boy’s mother 8 or 9 years before, and there had been 
no disjmte hitherto, and therefore there must have 
been an amicable arrangement, which has recently 
broken down. But this does not make complainant 
a thief or a tresjiasser, and there is no right of 
l>rivate d.efence against a person asserting a bond fide 
right. Then again he finds that the assault did not 
take place in the field, but outside Aflluddi’s house 
where the complainant says it did, and that the 
attack was on the back of two defenceless laden 
coolies who were not committing any' offence. He 
also seems convinced that it is quite likely that 
Nazimuddin struck the blow wdiich killed Yakub Ali, 
but he says that the evidence is entirely that of the 
complainant and his men. Of course it is ; the evidence 
for the prosecution must be used to prove the prose- 
cution case. Independent persons are not likely to 
turn up in cases of this kind. He says i^eople living 
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near should have been examined, but thei'e is no 
allegation that any of them saw the occurrence. He 
does not say he has any reason to disbelieve the com- 
plainant and his witnesses. These are only a few 
examples of contradictory and inconsistent findings 
which we cannot further enlai'ge upon for fear of 
prejudicing the case on re- trial. 

When a conviction is set aside and a re-trial ordered 
it is settled law that the whole case is re-opened 
and the accused must be tried again on all the 
charges originallj^ framed ; and having regard to the 
provisions of section 42S of the Criminal Procedure 
Code, the provisions of section 103 in that resi)ect can- 
not apply: Krishna Dhan Mandal v. Queen-Empress 
(1). We might, following tiie rule in Queen-Empress 
V. Jdhanulla (2), alter the findings ourselves but in 
that case we should be precluded from interfering 
with the sentence; and, as pointed out by Banerjee J., 
this is not one of those cases where such an alteration 
could be made, inasmuch as the accused has been 
acquitted of the major charge and convicted on a very 
minor one. He can only be dealt wnth on the major 
charge by directing a re-trial which opens the whole 
case and places it upon the same footing as if there 
had been no previous trial at all. 

We do not think it necessary to refer to our powers 
in revision under section 439, which we could exercise 
independently without any reference to section 417 
which is a purely enabling section giving the Local- 
Government certain powers, and by implication 
taking them away from private parties, but not in any 
way touching the jurisdiction or re visional powers 
of this Court in all matters connected with criminal 
trials whether there has been a conviction or an 
acquittal. Had it been necessary to get over the 

(1) (1894) I.'L. R. 22 Calc. 377. (2) (1896) I. L. B. 23 Calc. 976. 
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difficalty ruiBed in Krishna Dhan Ma^idal v. Queeji- 

Enixtress (1) l)y use oE ouf revisional i^iwers, we 
slioiild iiave bad, no liesiiation in using them. But 
the setting aside oE a finding of the Sessions Court 
aiidei- section 423 enables this Court to order a 
re-trial, and it is now settled law that that order re- 
opens tbe whole case. 

The convictioji and sentence ruider section 147 is 
set aside, and a re-trial ordered on the original cluirges 
before the learned Sessions Judge of Backerganj 
who will approach the case with an open mind. 

Conviction set aside ; 

S. K. B. re- trial directed. 

(1) (1S94) I. L. JR. -22 Calo. .B77. 


CRiMiNAL REVISION. 


Before Mr, Judt.ce Bolmmood ayid Mi\ Justice Imam* 


SITA AHIR 


V. 

EMPEROR.* 

Charge — Omission to frame charge — Rioting — Causing hurt — Conviction for 
an offence other than the one charged iciih — Error of law — Error 
omission or irregularity — Criminal Proeedare Code (V of 1S9S)^ 
ss. 5S5. 637(a) — Practice. 

Sectiou& 555 and 537(a) of the Grimmal Procedure do not apply to a 
case where the accused is charged with one offence and convicted of 
another'— totally dift’erent to the one he was charged with. Section 233 is 
mandatory ; for every distinct offence of whicli any person is accused there 

Criminal Eevisiou, No. 786 of 1912, against the order of H. E. Spry, , 
Joint Magistrate of Shahabad, dated March 19, 1912. 
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Mluiil Im a HOfniral'e (jhari^v, an<i every eiiari[»*e Hhall f>e tried Heparately, 
except In the cane mentioned in sa. 2:d4, 2d5. 230 aad 239 oi: the Code. 

Hectiou 23<) rtrfers to a series of acts which are of bucIi a nature that it 
is doiihtfni which of the several otfences the facts constitute. 

To convict an accused of murder on a charge of rioting or to eonimit 
him to tile Sessions without framing a charge would he not merely an 
irregularity hut an error of law vitiating the trial. 

The petitioners, Sita Aliir and others, were charged 
with committing riot on the 8th of July 1911 with the 
commoji object of voluntarily causing Imrt to tlie 
complainant and dispossessing him of Jiis field. Tlie 
case was tried by tlie Sub-Deputy Magistrate of Bnxar, 
who convicted them under section 147 of the Tndian 
Penal Code and sentenced them to six months’ rigorous 
imprisonment. Against tliis order ot tlie Sub-Deputy 
Magistrate tln^ petitioners appealed to the Joint Magis- 
trate of Buxar, who held that the complainant on the 
<lay of occurrence was not in possession of the field 
which lie claimed as his, and therefore he liad no right 
to unyoke the ploughs of the petitioners when engaged 
in ploughing the field. Accepting the right of private 
defence, the learned Joint-Magistrate acquitted the 
petitioners of the charge under section 1-47 of the 
Indian Penal Code. He, however, convicted them 
under section 323 of the Indian Penal Code for assaul fc 
upon one Ramsarup, one witness for the prosecution^ 
and sentenced them to six months’ rigorous imprison- 
ment, on the ground that Ramsarup, having no con- 
nection with the dispirted field, the attack on him was 
totally unwarranted. 

I he petitioners thereupon moved the High Court 
and obtained this Rule. 

Babu Man-matha Nath Mukherjee, for the peti- 
tioners. 

No one appeared for the Crown. 
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Holmwood and Imam JJ. We are of opinion 
that this Rule must be made absolute on the ground on 
which it was issued. 

The petitioners were charged witli rioting under 
section 147 with the common object of causing hurt to 
the complainant and with other objects with which 
we are not concerned. They have been convicted of 
causing hurt to another person, and the learned Magis- 
trate in his explanation maintains that on the finding 
that the injuries caused to the complainant were 
covored by the right of private defence of property, 
but that the injuries caused to Eamsarup were not so 
covered, the Magistrate was justified in convicting the 
accused under section 32^ and sentencing them to 
undergo six months’ rigorous imprisonment each. He 
says that the omission to frame a charge is immaterial, 
because there was no prejudice, inasmuch as evidence 
was produced on botli sides as to the responsibility 
for the injuries caused to Ramsarup, and had a charge 
under section 323 been framed, the matter could 
not have been more fully investigated, and it cannot be 
said that the accused have been in any way prejudiced 
in their defence or misled as to the nature of the 
charge against them. Had such a charge been framed, 
or were the case now remanded for re-trial, it would 
have to be decided on precisely the same evidence as 
has already been recorded. 

Now, admitting all that the Magistrate puts forward, 
it is clear that under the law this conviction is not 
merely irregular but illegal. Section 233 is mandatory ; 
for every distinct offence of which any person is 
accused there shall be a separate charge, and every 
charge shall be tried separately, except in the case 
mentioned in sections 234, 235, 236 and 239. We pre- 
sume, that the Magistx-ate relies upon section 535 as 
covering this case. That section says that no finding 
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or sentence pronounced or passed slmll l)e deeiricd 
invalid merely on the ground that no cluirge wflS 
framed, nnle,s.s in the opinion of the Court of appeal or 
revi.sion a failure of Justice lias in fact been occasioned 
tliereby. Now “ merely on the ground that no charge 
was framed” must in our opinion mean a case where 
the offence being a petty one and the evidence bein^^ 
fairly taken, the Court framed no charge at all. But 
wliere the Court has framed a charge, then it cannot 
be said tbat the conviction is invalid merely on tho 
ground tbat no charge was framed. We cannot deal 
with this case under that section. A charge was 
framed, and that charge lias distinctly included tlie 
causing of hurt to the complainant, and tlie accused 
has been convicted of a totally different matter whicli 
was not charged at all. Then it cannot eithei come 
under section 537 (a) “any error or omission or irregu- 
larity in the charge.” It is clear that the accused 
cuuld raise no objection, as he could have had no idea 
that lie is going to be tried upon this particular charge, 
there being a specific charge against him. It is not 
an omission in the charge which has been framed ; 
it is the total omission to frame a charge upon the 
offence for which he has been convicted. Then 
section 232 does not help him, tliat is “ if any appel- 
late Court or the High Court in the exerc'se of its 
powers of revision is of opinion that any person 
convicted of an offence wuis misled in his defence by 
the absence of a charge or by an error in the charge, 
it shall direct a new trial to be had upon a charge 
framed in whatever manner it thinks fit.” 

Now, it is impossible for us to say that the accused 
have not been prejudiced. Supposing in the course of 
a trial for rioting, as we have before pointed out, the 
evidence shows that murder has been committed, can 
it be said that the accused can be convicted of murder 
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by l.he Miigistrate on the charge of rioting, or that lie 
call ]»o committed to the Se.ssions witliout any oliarge 
iieiug fj'amed. The matter is not an irregularity hut 
an error of law whicli vitiates tlie trial. 

Then we come to section 237 wliich deals with a 
case wliere in the case, mentioned in section 236, the 
accused is charged with one offence, and it appears in 
evidence that he committed a different offence for 
wiiich he might have been charged under the provi- 
sions of that section. But this does not apply, because 
section 236 only refers to a series of acts which 
are of such a nature that it is doubtful which of 
the several offences the facts constitute. Now, here 
there was no doubt whatever about wliat %vas 
charged, nor on the evidence, as the Magistrate says, 
about hurt being caused to Ramsarup. That was not 
the cpiestiou whether the man should be convicted of 
causing hurt to Eaimsarup. The conviction of rioting 
and causing hurt to another man are questions 
totally different and independent, and the trial should 
also luive been on a distinct and separate charge. 

We see that the Magistrate has fallen into another 
error by not framing a charge, for the medical report 
shows that Ramsarup had both bones of his legs 
fractured wliich is of course a case of grievous hurt. 

The conviction and sentence must be set aside, and 
a re-trial ordered on a charge properly framed under 
section 325 or 323 of the Indian Penal Code. The 
petitioners meanwhile will remain on the same bail. 


s. K. B. 


Re-trial ordered. 
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APPELLATE CIVIL 

Before JujsUce Sir Asatosh Mookerjee arid Mr. Justice Beachcrofi 

PRASANNA KUMAR MOOKER.TBE 

V. 

SRIKANTHA ROUT.* 

Adverse possession-— Ghatwali tenure — Non~paymenU or discontinuance of 
payment^ of rent — Estoppel — A cquiescence — Misrepreseniation — Grantov 
and Gra?itee — Homestead land — Sale hy the Collector wider the Public 
Demands Recovery Act {XI of 1859) — Sale certificate — Title of 
auction purchaser — Limitation Act (IX of 1908) s. 2 (5), Sell. /, 
Art. 144— Transfer of Property Act (IV of 1882) s. 43 — Evidence 
Act (I of 1872) s. 115, 

At an execution sale imderthe Public Demands Kecovery Act, tlic right, 
title and interest in a certain homestead land forming part of a 
tenure was sold in 1878 by the Collector. In the sale certificate granted to 
the auction purchaser the land was described as rent-free and, as a matter of 
fact, no rent was ever paid to the ghatical or anybody by the judgment 
debtor, or after iiim, by the auction parchaser. In 1888 the plaintiff, an 
infant of 4 years ol age, succeeded as ghahoal on the relinqiiisljraent of the 
office by his father. Thereafter, by an agreement between the young 
ghat'ival^ the Maharajah of Biirdwan, who was the superior zemindar, and 
the Governinent, the young ghatioal relinquished the office cii condition 
that the property should be treated as resumed by the State to ’oe settled 
peiinanently with tfie Maharajaii, by whom it would be granted in mokarari 
to t\\^ ghatwaL This arrangement was carried out, and in 1895 

the plaintiff obtained the mokarari settlement from the Maharajah. In 1902 
the plaintiff attained majority, and in 1904 he brought a suit to eject the 
representatives of tl^e auction-purchaser from the homestead land and to 
recover possession of the same. 

Meld, that mere non-payment of rent or discon tin uanoe of payment of 
rent did not by itself constitute adverse possession. 

Appeal from Appellate Decree, No. 1429 of 1 910, against the decree of 
J. N. Mitra, District Judge of Bankura, dated Dec. 23, 1909, affirming the 
decree of Ramaprasad Maitra, Munsif of Bankura, dated Jan, 26. 1906. 


191-2 
July 2. 
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Madan Molimi Gossam v, Kumar RameBioar Troyluchha 

Tarime Dossia v. Mohima Chuuder Rungo Lall Mmidul v. 

A hdool Guffoor (3), Poresli Narain Roy v. Ka'^si Chunder TalMkdar(i), 
3Iusyatulla v. Noorzahan (5), Frem SuUi Da.^ v. Bhupla ((>). referred to, 

fields also, that in a suit of this description article 144 of the 
Limitation Act must be applied and tlie plaintiff as ghattcal did not claim 
throng}), his father as his predecessor within tlie meaning of section 2 of tlie 
Limitation Act, 

Rain Chunder Smgh v. 3fadJio Kumari (7) referred to. 

Held^ furtlier, that the plaintiff, when he succeeded as ghattcal^ was an 
infant, and as he commenced the present suit within three years from tlie 
attainment of majority, the plea of limitation could not l>e sustained. 

IJeld^ further, that no title by estoi)pel accrued in favour of the 
purchaser at the certificate sale. Tliere was no estoppel in this case as 
against the decree-holder, and the appellants as representatives of tlie 
purchaser at tlie certificate sale could not avail themselves of any possible 
estoppel against the Secretary of State or against the plaiot(,ff as grantee 
from him through the Maharajah of Burdwan. 

Held^ further, that even if there had been any estoppel available against 
the Secretary of State, there could have been none against the plaintiff ; none 
was created by reason of what happened in 1888, because tbe estate did not 
then vest in the Grown to be granted afresh to the plaintiff, nor was any 
created by reason of what liappened in 1895, because the so-cailed after- 
acquired title of the Secretary of State was acquired by him on condition 
that a clear title would be granted to tlie Maharajaii of Burdwan as 
zemindar and to the plaintiff as mokararidar under him. 

The doctrine of estoppel does not apply wliere an after- acquired title is 
taken by the grantor under a conveyance made to him as a (!onduit and for 
the purpose of vesting the title in a third person. 


Second appeal by the defendants, Prasanna Kumar 
Mookerjee and others. 

This suit related to a plot of hastu or homestead 
land situate within the Bankura Municipality. This 
plot of kind was ghatwali shadiali chahran land and 
was held by one Gopal Chunder Mookerjee under the 


(1) (iy07) 7 C. L. J. 615. 

(2) (1867) 7 W. E. 400. 

(.3) (1878) I. L, K. 4 Calc. 314. 

(4)(1?78)T. L. E. 4 Calc. 661. 


(5) (1883) I. L. R. 9 Calo. 808. 

(6) (1879) 1. L. R. 2 Ail. 517. 

(7) (1885) I. L. R. 12 Calc. 484; 

L. R. 12 I. A. 188. 
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ghatwal. lu 1878 Goi>al Ckunder Mookerjee’s right, 
title and interest in tbe said liomestead land was sold 
by tlie Collector in execution of a certificate under tlie 
Public Demands Recovery Act (Xi of 1859) and was 
purcliused by one Dwarkanath Mookerjee. Tbe sale 
certificate given to tbe purchaser described tbe land 
as niskar, or rent-free, and tbe imrcbaser, after bis 
purcbase never i)aid rent for tbe land to tbe ghatwal 
or to anybody. In fact, no such rent bad been i)aid 
even l)ei;ore tbe imrcbase. In 1888 Srikantba Rout, 
wbo was then about 4 years of age, was appointed 
ghatwal on tbe relinquishment of tbe office by bis 
father. Thereafter, by an agreement between tbe 
young ghatwal, tbe Maharajah of Burdwan as superior 
zemindar and the Government, tbe young ghatwal 
relinquislied bis office, on condition that tbe property 
sliould be considered as resumed by tbe State to be 
settled permanently with tbe Maharajah of Burdwan 
by whom it would be granted in mokarari to tbe 
young ghatwal. Tbe land was tbeieupon resumed 
by Government and settled with tbe Maharajah of 
Burdwan, wbo in 1895 let out tbe same in mokarari 
jama to tbe young ghattval. About a year after 
Srikantba Rout was released from shadiali duties. In 
1902, be attained majority and brought a suit on tbe 
16tb June 1904, against Dwarkanath Mookerjee, wbo 
was subsequently represented by bis sons as defend- 
ants 1 to 7, for possession of the land in dispute, 
and be made tbe Maharajah of Burdwan a proformd 
defendant in tbe suit. He alleged that Gopal Cbunder 
Mookerjee’s interest was not a transferable one under 
tbe ghatwal and, therefore, Dwarkanath Mookerjee 
acquired no valid title by bis purcbase at the certi- 
ficate sale in 1878, Tbe defence mainly was that tbe 
defendants denied the mokarari title of tbe plaintiff, 
that tbe suit was bari’ed by limitation, and that tbe 
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pJaintilE was estopped from alleging tliat Gopal Cliuii- 
der Mookerjee’s interest was not transferable. This 
salt liavitig l)een decreed by botli the Ooiirts below, 
the defendants appealed to tlie Higli Court. 

Baba Bipin Behary (ihose (with him Baba Satish. 
Chandra Mookerjee), for the appellants. This suit, I 
submit, is barred by limitation. The defendants’ 
father, Dwarkanath Mookerjee, purchased in 1878 the 
right, title and interest of Gopal Chunder Mookerjee 
in certain liomestead lands for which no rent has been 
paid prior to 1878. The defendants have, therefore, 
been in adverse possession of the land in dispute for 
over 12 years. 

If the plea of adverse possession is not sustainable 
and the suit is not barred by limitation, my submis- 
sion is, that the plaintiff is estopped from denying the 
title of the defendants. In 1878, when the land was 
sold by the Collector on behalf of the Secretary of 
State for India in Council, the sale was acquiesced in 
by the ghatwal and Dwarkanath Mookerjee purchased 
it as a saleable rent-free land on the representation of 
the Collector, who by enforcing the certificate under 
the Public Demands Recovery Act against Gopal Chan- 
dra Mookerjee, intentionally caused or permitted the 
purchaser to believe that he was purchasing a sale- 
able rent-free property and to act upon that belief. 
There was, therefore, no reason for the purchaser on 
this representation to enquire as to the true character 
of the property he was purchasing and what is more, 
there is no evidence on record to show that the pmr- 
chaser knew of its true character. The plaintiff 
derives his title through the Secretary of State and 
under the provisions of section 115 of the Evidence 
Act, he cannot dispute the defendants’ title : see Sarat 
ChtmtUr Dey v. Gopal Chunder Laha (1). Subsequently 
(1)(1892)I. L. B. 20 Calc, aga. ■ 
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in 1888, when the proi)erty was relinquished by the 
phuntifT’s father as ghatwal, it reverted to the Crown 
and the Secretary of State would not be permitted 
under the provisions of section 4.3 of the Transfer of 
Property Act to contest the title of Dwarkanath Mook- 
eijee, the execution purchaser, still less would the 
plaintiff, who derived his title from the Secretary of 
State on his api)ointment as ghatwal, be permitted to 
dispute the defendants’ title. Furthermore, the plaint- 
iff himself in 1895, relinquished his office as ghatwal 
and the property in disp)ute again vested in the Secre- 
tary of State, by whom it was subsequently settled 
permanently with the Maharajah of Burdwan and a 
fresh gram in mokarari was made to the plaintiff by 
the Maharajah. These transactions, I submit, were all 
subject to the defendants’ interest in the land, and the 
estoppel which would oi^erate against the Secretary of 
State would also operate against the Maharajah and 
through him against the plaintiff. 

Bahti Narmdra Chandra Bose and Babu Charu 
Chandra Biswas, for the respondent. The iiroperty 
in dispute was sold for arrears under the Public 
Demands Recovery Act ; but the Collector did not 
sell it as his own property. The right, title and 
interest of the judgment-debtor was iDUrchased by 
the defendants’ father and it turned out by mistake 
that it was not revenue-free property. In the event of 
a mistake intentionally made, the Collector, I submit, 
would be bound to make good the loss. There is no 
finding of acquiescence by the ghatwal in the sale by 
the Collector. At the time of the relinquishment, 
there was no dispossession of the ghatwal. What 
happened was that, when one ghatwal retired, another 
stepped in and, therefore, there was no reversion of 
the property to Government. My submission is that 
Dwarkanath Mookerjee and his sons were, all aware 
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pJuiiitltt' WJis estopped fmin alleging that Gopal Clmii- 
(ler Mookei'jee’s interest was not transferable. This 
suit having been decreed by both the Courts below, 
tlie (iefeiidants appealed to tlie High Coni-t. 

Bdhn Bipin Behdnj Gliose (with hiin Babn Satish 
Chandra Mookerjee), for the appellants. Thus suit, I 
snbiint. i.s barred by limitation. The defendants’ 
fatliec, Dwarkanatli Mookerjee, purchased in 1878 the 
riglit, title and interest of Gopal Ohunder Mookerjee 
in certain homestead lands for which no rent has been 
paid prior to 1878. The defendants have, therefore, 
been in adverse possessioji of the land in dispute for 
over 12 years. 

If the plea of adverse possession is not sustainable 
and tire suit is not barred by limitation, my submis- 
sion is, tiiat the plaintiff is e.stopped from denying the 
title of the defendants. In 1878, when the land was 
sold by the Collector on behalf of the Secretary of 
State for India, in Council, the sale was acquiesced in 
by the ghatival and Dwarkanatli Mookerjee purchased 
it as a salealile rent-free land on the representation of 
the Collector, who by enforcing the certificate under 
the Public Demands Recovery Act against Gopal Chan- 
dra Mookerjee, intentionally caused or permitted the 
purchaser to believe that he was purchasing a sale- 
able rent-free property and to act upon that belief. 
There was, therefore, no reason for the purchaser on 
this representation to enquire as to the true character 
of the property he was purchasing and what is more, 
there is no evidence on record to show that the pur- 
chaser knew of its true character. The plaintiff 
derives Ids title through the Becretary of State and 
under the provisions of section 115 of the Evidence 
Act, he cannot dispute the defendants’ title : aee Sarat 
Chnndsr Day v. Gopal Ohunder LahaO). Subsequently 
(1) (1892) I. L. R. 20 Gale, 296. ■ 
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in 1888, when the property was relinquished by the 
phuntiff’s father as ghatival, it reverted to the Crown 
and the Secretary of State would not be permitted 
under the provisions of .section 4.8 of the Transfer of 
Property Act to contest the title of Dwarkanath Mook- 
erjee, the execution purchaser, still less would the 
plaintiff, who derived his title fx'om the Secretary of 
State on his appointment as be permitted to 

dispute the defendants’ title. Furthermore, tlie plaint- 
ilf himself in 1895, relincpiished his office as ghatival 
and the property in disiaute again vested in the Secre- 
tary of State, by whom it was sub.sequently settled 
permanently with the Maliarajah of Bard wan and a 
fresh gram in mokarari was made to the plaintiff by 
the Maharajah. These transactions, I submit, -were all 
subject to the defendants’ interest in the land, and the 
estoppel which would operate against the Secretary of 
State would also operate against the Maharajah and 
through him against the plaintiff. 

Bdhu NarmAra Chandra Bose and Bahu Gharu 
Chandra Biswas, for the respondent. The ixroperty 
in dispute was sold for arrears under the Public 
Demands Recovery Act ; but the Collector did not 
sell it as his own property. The right, title and 
interest of the judgment-debtor was purchased by 
the defendants’ father and it turned out by mistake 
that it was not revenue-free property. In the event of 
a m’ stake intentionally made, the Collector, I submit, 
would be bound to make good the loss. There is no 
finding of acquiescence by the ghatival in the sale by 
the Collector. At the time of the relinquishment, 
there was no dispossession of the ghattval. What 
happened was that, when one ghatwal retired, another 
stepped in and, therefore, there was no reversion of 
the property to Government. My submission is that 
Dwarkanath Mookerjee and his sous were . all aware 
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that; the property in dispute was noii-saleable, revenue- 
l)aying property and tlie lower Appellate Court meant 
to find that tliey were so aware, and, as a matter of 
fact, the District Judge has found that Dwarlcanath 
Mookerjee presumably knew that the disputed land 
was included in the ghatwali tenure. 

As regards limitation, adverse possesvsion must be 
reckoned from the date when the possession of the 
defendants became adverse, the plaintiffs right dates 
from 1895, when, according to the finding of the 
District Judge, there was a disturbance of possession. 
In that year the Collector gave the plaintiff jagir of 
the land in dispute and, if there be any adverse 
possession, it must be reckoned from this period. 
Reckoning it even from 1888, this suit was brought 
within 3 yearn from the date when the plaintifl; 
attained majority. Tills suit, therefore, is not liarred 
by limitation. Inasmuch as the Collector granted the 
ghattral the jagir, he and not the ghatwal must 
refund tlie money and make good the defendants’ loss 
from the Collectorate. Both the pleas of limitation 
and of estoppel are, therefore, untenable and this suit , 
must be dismissed. 

Qur. adv. vult. 

Mookeejbe J. This is an appeal on behalf of the 
defendant in an action in ejectment. The subject 
matter of the dispute is homestead land within the 
Bankura Municipality, originally held by one Gopal 
Chandra Mookerjee under a ghatival. In 1878, the 
Collector, in execution of a ceitiflcate under the Public 
Demands Recovery Act made against Gopal Chandra 
Mookerjee, sold his right, title and interest in the 
homestead. Dwarkanath Mookerjee, now represented 
by his sons, defendants appellants, purchased the 
homestead, and in the sale certificate granted to him 
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the land was described as reat-free. The pnrcliaser 
took possession of the liomestead and never paid rent 
to the gliatwal; it has, indeed, been foixnd that 
although Copal Chandra Mookerjee held under the 
ghatival, he never paid any rent up to the time when 
his interest was sold. In 1888, the ghatwal relin- 
quished his office, and his .son, the present plaintiff, 
then an infant four years old, succeeded as ghatwal- 
Sliortly before 1895, by agreement between the 
ghatwal, the Maharajah of Burdwan who was the 
superior zemindar and the Government, the ghatwal 
relinquished the office on condition that the property 
should be treated as resumed by the State, to be settled 
l)ermanently with the Maharajah of Burdwan i)y 
wliom it would be granted in mokarari to the I’etir- 
ing ghatwal himself. This arrangement was carried 
out, and, in 1895, the piaijitlff obtained the mokarari 
settlement from the Maharajah of Burdwan. In 1902, 
the plaintiff attained majority. On the 16th June, 1904, 
the plaintiff commenced the present action to eject 
the defendants as trespassers. His case in substance 
i.s that Copal Chandra Mookerjee had no transferable 
interest under tlie ghatwal, and that consequently 
Dwarkanath Mookerjee, the father of the defendants, 
did not acquire any valid title by his imrc-hase at 
the certificate sale in 1878. This is controverted 
by the defendants, who assert that Coind Chandra 
Mookerjee along with his brother had a transferable 
rent-free right in the disputed jiroperty ; they further 
contend that even if the alleged rent-free right is not 
established, they have acquired a good title against 
the plaintiff by estoppel and adverse possession. The 
primary Court has found on the evidence that Copal 
Chandra Mookerjee had no transferable right in the 
disputed lands and that the doctrines of estoppel 
and adverse possession are of no assistance to the 
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defendaiit.s. The same view has been sub.stantially 
accepted by the Di.striefc Judge. The result ])as been 
that t])e Courts below have concurrently decreed the 
suit. On the present appeal, this decision has been 
assailed on behalf of the defendants on two grounds : 
Jirst, that the claim is barred by limitation, and 
secondly, that the plain tifl: is estopjjed from denying 
the title of the defendants. 

In support of the first ground, reliance has been 
placed upon the circumstance that neither Goiial 
Chandra Mookerjee nor Dwarkanath Mookerjee ever 
paid any rent to the ghatwal. This, liowever, is 
cleaily insufficient to constitute adverse possession, 
because mere non-paymeut of rent or discontinuance 
of ptiyment of rent does not by itself constitute 
adverse possession .- Madan Mohan Gossain v. Kumar 
Eanmwar Malta (1), Troyluckha Tarinee Dossia v. 
MoJdma Ghimder Muttuck (2), JRimyo Lall Mundul 
Ahdool GitffoorC6),Poresh Narain Hoy v. Kassi 
CJmnder Talnkdar (1), Mmyatulla v. Nwr.mhan (5), 
Prem Sukh Pas v. Bhuina (6). It is, further, clear 
that in a suit of this description. Article 144 of the 
Limitation Act must be applied. Time, thei-efore, runs 
from the date when the possession of the defendants 
became adverse to the plaintiff. Now, although the 
term “iJlaintiff” as defined in section 2 includes 
a person from or through wliom a plaintiff derives his 
right to sue, this does not affect the present plaintiff, 
who, as ghatwal, does not claim through his father 
as his predecessor: Batn Ohuncler Singh v. Madho 
Kiniati (/). The i)Iaintiff, when he succeeded as 
was an infant, and he has commenced the 

(0 (1907) 7 C. L. J. 615. (4) (1878) I. L. R. 4 Calc. 661. 

(• ) (18/8) I. L. R. 4 Oalo. 314. (6) (1879) I. L. R. 2 All. 517. 

(7) (188.5) I. L. R. 12 Calc. 484 ; L. R. 12 I. A. 188. 
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present suit witliin tlu'ee years from the attainment of 
majority. Tlie plea of limitation cannot, tlserefore, 
he sustained. 

In suppoj't of the second ground, it has been 
contended that the plaintiff now claims title from the 
Secretary of State for India in Council, and as the 
Collector on behalf of the Secretary of State re- 
presented the disputed homestead to be saleable rent- 
free land when he enforced the certificate against 
Gopal Chandra Mookerjee, neither the Secretai-y of 
State nor the plaintiff deriving title from him can 
i-epudiate the position. This argument raises a 
question of considerable nicety; but, even if the 
argument be assumed for a moment tolte well founded 
on principle, there are two preliminary difficulties, 
which the appellants must overcome before they can 
derive any benefit from it. In the first place, the 
District Judge has observetl that as the land was 
included in the ghatwali temrre, Dwarkanath 
Mookerjee, the father of the defendants, presumably 
knew the true state of facts. It has not been disjiuted 
that if the true state of facts were known to Dwarka- 
nath Mookerjee, or if he had any means of acquiring 
a knowledge of the truth, neither he nor his represent- 
atives can invoke the aid of the doctrine of estoppel : 
Carr v. The London and Norih-W estern BaiUmy 
Company (1), Proctor v. Bennis (2), Standish v. 
Boss (3). A difficulty, however, is created by the 
fact that the District Judge has not indicated the 
circumstances from which the presumption is drawn, 
and the appellants assert that there is no evidence in 
support of the conclusion. A further difficulty is 
caused by the fact that the defendants may reasonably 
contend that they were misled by the definite 

(I) (1875) L. E. 10 C. P. 307. (2) (1887) 36 Cii. It 740, 

(3) (1849) 3 Exch. 527. 
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representation as to the character of the property, and 
this is a sufficient excuse for the omission of Dwarka 
Nath Mookerjee to enquire into and to inform himself 
of the facts: Redgrave v. HiirdiT). In view of the 
two possible aspects just mentioned, I am not pre- 
pared to hold, without further investigation, that the 
question of estoppel does not arise. In the second 
place, no doubt, the only material on the record as to 
what took j)lace in the certificate proceedings, is the 
sale certificate, and as pointed out in A)nan Aliy. 
Mir Hossain (2), the foundation of the estoppel must 
be laid on a representation made before and not after 
the sale. From this imint of view, the defendants 
would have to i>roduce the sale proclamation, and the 
sale certificate would not by itself be sxifficient to 
sustain the plea of estoppel. I am not prepared, 
however, to hold on this ground that the plea of 
estopjjel does notarise; it is well known that the 
description in the sale certificate is taken from the 
description of the proi^erty in the sale proclamation, 
and as no objection was taken in the Courts below 
that the entry in the sale certificate did not by itself 
alford sufficient foundation for the plea of estoj)pel, 
the defendants would iji fairness be entitled to an 
opportunity to produce a copy of the sale proclamation 
before their plea was negatived. From this point of 
view, also, further investigation would be necessary* 
I shall, therefore, now proceed to examine whether 
there is any substance in the plea of estoppel. 

The argument upon the question of estoppel has 
been sought to be presented from two points of view. 
It has been suggested, in the first place, that when 
in 1888 the father of the plaintiff relinquished his 
office as ghatwal, the property reverted to the 
Crown, and the newly appointed ghatwal received 
p)(18»l)20(;k D. 1. (2) (1909) IOC. L. J. 605. 
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the grant qualified by the estoppel which binds the 
Secretary of State. In the second place, it has been 
suggested that in 1895 when the present plaintiff as 
ghatwal relinquished his office, the i^roperty vested 
in the Crown, and the subsequent grantee, the Maha- 
rajah of Burdwan, took his estate qualified by an 
estoppel against the Secretary of State. It is not 
necessary to consider at what precise point of time a 
possible estoppel could take eflectagainst the Secretary 
of State, because I have arrived at the conclusion 
that as a matter of law no title by estoppel ever 
accrued in this case in favour of the purchaser at the 
certificate sale. The contention of the appellants is 
that, in the certificate j)roceedings, the Collector got 
the disputed properties sold as the saleable rent-free 
homestead of Gopal Chandra Mookerjee, and that, con- 
sequently, when the Collector liimself obtained the 
I)roperty upon relinquishment by the ghatwal, he 
could not contest the title of the execution purchaser. 
In support of this position, reliance has been placed 
upon the doctrine recognised in section 43 of the 
Transfer of Property Act. This argument, in my 
opinion, is fallacious. It need not be disputed that if 
a grantor, who has no title or a defective title or an 
estate less than what he assumes to grant, conveys 
with warranty or covenants of like import, and 
subsequently, acquires the title or estate which he 
purports to convey, or, perfects his title, such after- 
acquired or perfected title will enure to the grantee 
or to his benefit by way of estoppel : Trevivan v. 
Lawrence {1}, hermitage v. Tomkins he Horton 
(3). This doctrine, however, can have no possible 
application to the case before us. In the case of 
a voluntary private alienation, the deed, either 

(1) (1704) t) Modern 256. (2) (1699) 1 Lord Kaymond 729. 

(3) (1884) 51 L. T. 420 
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e.s:pressly or by necessary iinplicatiou, shows that 
tlie grantor intended to convey and that the grantee 
expected to become vested with an estate of a 
particular kind : the deed may consequently found 
an estoppel, although it contains no technical cove- 
nants. This is clear from an examination of the 
principle whicli underlies the doctrine that “ an in- 
terest when it accrues feeds the estoppel Christmas 
V. Oliver (1), Wehb v. Amtin (2), R%ym v.Malthy (3), 
Hamill Marphy (4). Laws of England by Lord 
Halsbury, vol. XIII, sec. 529. The case of an execution 
sale, however, stands on an obviously different foot- 
ing. The decree-holder does not guarantee the title 
of the judgment-debtor; the intending purchasser 
knows that under the law he can acquire nothing 
beyond tlie right, title and interest of the judgment- 
debtor. No doubt, the decree-holder liimself, who is 
bound to notify before the sale all encumbrances on 
the proi^erty about to be sold, cannot subsequently 
set up against the execution i)iirchaser a secret 
enciunbriince in his own favour : Doolluh Sircar v. 
Kristo Goomar Bukshce (5), Munnoo Lai v. Lalla 
Choonee Lall (6), Doolee Ghuml v. Mussamut Omda 
Begum (7), Nursing Narain Singh v. Boghoobur 
Singh (H), Srimati Giribala Debia v. Srimati Bani 
Mina Kumari (9), Kasturi v. f enkatachalapathi (10) 
Bamch indra Vitliurrim v. Jairam (11), Sheshgiri 
Shanbhog v. Salvador Vas (12) and Husein v. 
Shankargiri Guru Sha nbhugiri (13). This estopiiel, 


0) (182!q 10 B. &. c. 181. 

(2) <184 1) 7 M. &. G. 701. 

(.8) (17810 3 T. n. 438. 

(4) (1883) L. R. 12 Ir. 400. 

(5) (18C.9) 12 W. R. 303. 

(0) (1873) L. R. I I. A. 144; 
21W. R. 21. 


(7) (1876) 24 W. R. 203. 

(8) 1884) I. L. R. 10 Calc. 609. 

(9) (1900) 5 C. W. N. 497. 

(10) (1892) 1. L. B. 15 Mad. 412. 

(11) (1897) I. L. B. 22 Bom. (586. 

(12) (1873) I. L. R. 6 Bom. 5. 

(13) (1898) I. L. R. 23 Bom 119. 
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lioweveJ-, of which the execution purchaser may 
avail himself against the decree-holclej', is based on 
the ground tliat it was the statutory duty of the 
decree-holder to notify before the sale all liens on 
the property inclusive of those held by liimself. 
That principle is clearly of ho assistance to the appel- 
lants. Even as regards the judgment-debtor,, there has 
been considerable divergence of judicial opinion as to 
wliether the e-Kecutiou purchaser can avail himself of 
an estoppel in resi^ect of after-acquired title. To take 
one illustration, though in Vanium v. Alibat (1) 
it was held that the extent of an execution raises 
an estoppel as much as in the case of conve 3 'ance, the 
contrary view, nameljb that an execution sale of 
property not belonging to the judgment-debtor does 
not estop him from asserting against the purchaser 
title subsequently acquired, has been maintained in 
cases of recognised authority : Emerson v. Sansom, (2j 
Fleuner v. Traveller's Insurance Company (3), Free- 
man V. Thayer (4), Meyendrof v. Frahner (5), Trey v. 
Eamsour (6), Jentry v. Wagstaff (7), Bigelow on 
Estoi^pel, 1890, p. 396. It is clear, therefore, that there 
is no estoppel in this case as against the decree-holder. 
Consequently, the defendants appellents, as representa- 
tives of the purchaser at the certificate sale, cannot 
avail themselves of any j)ossible estoppel against the 
Secretary of State or against the plaintiff as grantee 
from him through the Maharajah of Burdwan. It is 
further worthy of note that even if there had been any 
estopj)el available against the Secretary Of State, there 
could have been none against the plaintiff ; none was 
created by reason of what -happened in 1888, because 

(1) (1815) 12 Mass. 474 ; (4) (1849) 29 Maine 369. 

7 Am. Dec. 87. (5) (1879) 3 Mont. 282. 

(2) (1871) 41 California 552. (6) (1872) 66 N. C. 466. 

(3) (1883) 89 Indiana 164. (7) (1832) 14 N. C. 370, 
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the estate did not then vest in the Crown to be granted 
afresh to the plaintiif, nor was any created by reason 
of what happened in 1895, because the so-called after- 
acquired title of the Secretary of State was acquired 
by him on condition that a clear title would be grant- 
ed to the Maharajah of Burdwan as zemindar and to 
the plaintiff as molcararidar under him The doctrine 
does not apply where an after-acquired title is taken 
by the grantor under a conveyance made to him as a 
conduit and for the |)urpose of vesting the title in a 
third person : Condit v. Bigelow (1), PhilUppi v. Lee 
(2), Sutton V. JeiiMns (3). Prom every possible point 
of view, therefore, the plea of estoppel proves unsus- 
tainable. 

The result is that the decree of the District Judge 
must be affirmed and tiiis appeal dismissed. 

Beachcbopt J. I agree. 

o. M. Appeal dismissed. 

(l)(lt)03)(;4 X. J. Eq. 504 ; (2) (1893) 19 Colo. 240 ; 

54 .Atlantic 100. 36 Pacific 540. 

(3) (1908) 147 N. G. 11 ; 60 S. R. 643. 
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Before Jiihtice Sir Cecil Brett and Mr. Jasiiee Chapman. 


AMRITA LAL BAGCHI 


V. 

JOGENDRA LAL CHOWDHURY.* 

Limitation — Suit by an auction-purchaser to recover the purchase-money from 
a persoyi who attached money, in deposit m Court, as representing 
the surplus sale-proceeds belonging to the judgment-debioi — Limitation 
AciiXV of 1S77\ Sch. If Art. 120. 

Limitation applicable to a suit brought by an auction -purchaser to 
recover a cei*tain sum of money from one who had, after tlie sale and the 
deposit of money in Court, attached that sum in execution of his decree 
against the judgment-debtor, as representing the surplus sale-proceeds 
belonging to the original judgment- debtor after satisfaction of the decree 
obtained against tlie debtor by tlie decree -holder, is tliat provided by 
Art. 120, Sch. II of the Limitation Act (XV of 1877). 

Bilakanta v. Imam Sahib (1) relied on. 

Hariuman Kamat v. Hanuman Mandur (2) and Ram Kumar Shaha v. 
Ram Gaur Shaha (3) distinguished. 

Second appeal by the defendant No. 1, Amrita Lai 
Bagclii. 

One Amrita Lai Banerjee, in execution of a decree 
obtained in tlie First MunsifLs Court at Bariiipore 
against defendant No. 3, put up | share of the Sunder- 
buns Lot No. 28 to sale, and on the 8tli Pebruaiy 
1899 the plaintiff purchased the property for Es. 2,100* 
The defendant No. 3 applied to set aside the sale 
under section 311 of the Code of Civil Procedure, and 

^ Appeal from Appellate Decree, No. 1594 of 1909, against the decree 
of P. E. Roe, District Judge of 24-Pargaiias, dated June 1, 1909, modifying 
the decree of Agliore Chunder Hazra, Subordinate Judge of 24-Parganas, 
dated Feb. 15, 1909. 

(i) (1892) I. L. E. 16 Mad. 361. (2) (1891) 1. L. E. 19 Calc. 123. 

(3) (1909) L L. E. 37 Calc. 67. 
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bis application was rejected on the 20th September 
1901. On appeal, the sale was set aside by the Addi- 
tional Sabordinate Judge of 24-Parganas on the 23rd 
May 1902. A .second appeal to the High Court was 
dismissed on the 3rd August 1903. In the meantime 
defendant No. 1, in execution of a decree obtained 
against defendant No. 3, attached the money deposited 
by the plaintiff, as representing the surplus sale- 
proceeds belonging to the original judgment-debtor, 
and withdrew Rs. 1,600 on the 22nd August 1899. 
Tlie plaintiff made an application under section 315 
of the Code of Civil Procedure, which having been 
rejected, the present suit was brought by him on the 
21st May 1908 for the refund of the purchase-money 
deposited in Court. 

The defendant No. 1 pleaded, inter alia, tliat the 
plaintiff was the benamidar of Babu Ciridhari Lal 
Roy, and that the suit was barred by limitation. 

The Court of first instance held that Article 120, 
-Schedule II of tlie Limitation Act, was applicable to 
the case, and that inasmucli as the suit was brought 
within 6 years from the date when the sale was 
set aside, it decreed the plaintiff’s suit. On appeal, the 
learned District Judge of 24-Parganas affirmed the 
decision of the first Court. Against that decision the 
defendant No. 1 appealed to the High Court. 

Balm Bam Chwuler Masumdar (Babu Nogeyidra 
Nath Ghose and Babu Bejoy Kumar Bhattacharyya 
with him), for the appellant. The case is governed by 
either Article 62 or 97 of Schedule II of the Limitation 
Act. If the whole transaction is void from the begin- 
ning, then Article 62 would apply ; if voidable, then 
Article 97 would apply : see Hanuman Kamat v. 
Hanuman Maudur{l). The learned Judge relied on the 
case of Nilakanta v. Imam Sahib (2), but in that case 

(i) (1891) I. L. R. 19 Calc. 123 ; (2) (1892) I. L. R. 16 Mad. 361. 

L. B. 18 1. A. 168. 
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Article 97 was not referred to at a},]. Article 97 would 
apply also in the case of an execution sale: see Bam 
Kumar Shaha v. Earn Gotir ShahaO-). Article 62 
applies in cases where Article 97 does not a])i)lv. That 
being so. Article 12J does not apjriy and the sn.it is 
barred by limitation. The plaintiff’s application under 
s. .315 of the Civil Procedure Code having been rejected, 
no separate suit lies. 

Bahxi Harendra Narain Mitter (Balm Satis 
Chunder B}iattacharjea\mt\i him), for the i-espoiident 
Article 120 applies. The case of Nilakanta v. Imam 
Sahib (2) sitpports ray contention. The case of Hami- 
man Kamat v. Hanuman Mandur (3) was between 
two contracting parties. A suit does lie for tlie refund 
of the purchase-money, and remedy provided for 
in s. 315 of the Code of Civil Procedure is not the 
only remedy: Hari Doyal Singh Bog v. Sheikh 
Samsuddin (4). 

Babu Bam Chunder Masumdar, in reply. 

Brett and Chapman JJ. The only question which 
has been raised in supfrort of this appeal is whether 
the District Jirdge was correct irr the view which he 
took that the limitation applicable to the preserrt suit 
was that provided by Article 120 of the second Sche- 
dule of the old Limitation Act, that is to sav, six 
years. The suit was brought by the auction-purchaser 
to recover the sum of Es. 1,600 from the defendant 
No. 1 who had, after the sale and the deposit of the 
money in Court, attached that sum in execution of 
his decree against the judgment-debtor as represent- 
ing the surplus sale-proceeds belonging to the original 
judgment-debtor after satisfaction of the decree 

(1) (1909)1. L. R. 37 Oalc. 67 ; (.3) (1891) I. L. E. 19 Calc. 123 ; 

13 C. W. N. 1080. L. R. 18 I. A. 158. 

(2) (1892) 1. L. R. 16 Mad. 361. (4) (1900) 5. 0. W. N. 240. 
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obtained against the debtor by the decree-liolder. 
Tliere can, in our opinion, be no doubt that the present 
plaintiff would be entitled to recover the money from 
the pre.sent appellant, who was the defendant No. 1 
in the lower Courts, either by an application made 
under Order XXI, rule 93, Civil Procedure Code, or 
as he has done in the present case by a suit. For the 
purposes of the suit it would be necessary for him 
to make parties to it the Judgment-debtor and the 
decree- holder. 

In support of the present appeal, it lias lieen 
argued that the proper Article of Limitation applicable 
to the present suit is Article 97 of Sch. II of the old 
Limitation Act. In sui>port of this view the decision 
of the Privy Council in the case of Hanuman Kamat 
V. Hanuman Mandur (1) lias been relied on, as 
also tlie case of Ham Kumar Shaha v. Ham Gour 
Shaha (2). Both of these cases are, in our opinion, 
distinguishable from the present case. The former is 
a case in Avhich a member of a joint family attempted 
to sell certain properties, and his other co-sharers 
objected. The purchasers then sued for the return of 
the purchase-money, and their Lordships of the Privy 
Council held that the case must fall either under Art- 
62 or Article 97 of Schedule II of the Limitation Act. 
That, hoAvever, was a suit between the original con- 
tracting parties to the sale, whereas in the jiresent case 
it is impossible to contend that the person whose 
property was sold was in fact a willing party to the 
transaction, or that the present suit is one between the 
two original contracting parties. In fact the sale was 
brought about at the instance of the decree-holder, 
and the property sold was the property of the Judg- 
ment-debtor, and the present suit is brought against a 
(1) (1891) I. L. B. 19 Calc. 12.^ ; (2) (1909 1. L. R. 37 Calc. 67 ; 

L. R. 18 I. k. 168., 13 C. W. N. 1080. 
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tliird persoii wlio attached some of tlie sale-proceeds a.s 
being tlie i)roirerty of the jndginent-debtor. This 
(certainly cannot be regarded as a suit ])etween the two 
contracting parties to the sale. In the same waiy in the 
case of Bam Kumar Shaha v. Bam Gour SJiahail) 
the decree-holder had sold as the proi^erty of his debtor 
property which belonged to a third person, and, in 
that case, it was held that a suit would lie by tlie pur- 
chaser against the original decree-holder, and that the 
limitation applicable would be that irrovidedliy Article 
62 of the second Schedule of the Limitation Act. In 
our opinion both these two Articles contemplate a suit 
brought by one of the contracting parties against the 
otlier to recover the money which has been iiaid at the 
sale, which owing to the default on the part of the 
vendor has became infructuous. The present case is 
not, however, of the same nature at all: and we think 
that the District Judge was quite right in holding that 
it did not fall wdthin the provisions of either Article 
62 or Article 97 of Schedule II of the Limitation Act. 
The learned Judge has relied on a case of the Madras 
High Coxrrt : Nilakanta v. Imam Sahib (2). That 
decision appears to be applicable to the facts of the pre- 
sent case, and, agreeing with it, "we hold that the only 
limitation applicable to the present suit must be that 
provided by Article 120 of Schedule II of the old Limita- 
tion Act. As the present suit was instituted wdthin six 
years from the date when the sale was declared by this 
Court to be invalid, we think that the learned Judge 
was quite right in holding that the suit was not barred 
by limitation. No other points have been taken in 
support of the appeal. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 

(1) Cl 9 i9) I. L. B. 37 Calc. 67 ; (2) (1893) 1. L. E. 16. Mad. 361. 

13 0. W. N. 1080. 
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July 16 

Will — Mepublicaiioit — ^itacesmm Act {X of I860) m. 106^ ISO — Codicil 
— Death of Testator within one year — Repair of graces — Charitable 
heqmU — Condiiiom : Election of deacons^ Communion Service — Gift- 
over to another Chanty — Per2>etuUies. 

Tlie tcsi.ator died on the 8tli July 1009 leaving as next-of-kin a nephew 
and leaving a will dated the 14th April 1884 and four codicils. The 
testamentary dispositions inclu led certain charitaliie and religions bequests. 
The last two codicils dated the 15th December 1006 and the 10th December 
1908 respectively, were not deposited according to the provisions of section 
105 of the Succession Act ; they did not however purport to revoke the will, 
but ill effect republished the will : — 

ffeld, that, in tlie circiiinstancea, the will as modified by the codicils was 
(rperativc. 

Mopwood V, Hopnmod{i)^ In re Moore. Loiigw Mooreit)^ referred to. 

A direction that the will shall not have any effect (beyond proving the 
same) for at least two years from the arrival of the news of the testator’s 
death, operated merely as a postponing clause, and did not invalidate 
the will. 

A direction to trustees to look after and keep in proper repairs certain 
graves and to pay for the expenses of such repairs in perpetuity t»ut of the 
estate, was not for cliaritable uses and was void and inoperative. 

ffoare V. OHiormift).^ MelUck v. The Fresident and Guardians of the 
AsylumiX) re 1 aughau. Vaughan v. ThomatiJ)). In re Rogerson. Bird v. 
LeetS) referred to. In re Tyler, Tyler v. IV/€r(7) distinguished. 

Original Civil Suit No. 1 72 of 1011. 

(1) (1850) 7 H. L. Cas. 728, 740. (4, (1821) Jac. 180. 

(2) [1007] 1 Ir. Hep. 316. ( 0 ) (1886) L. li 33 Ch. D. 187, 

m (1866) L. B. 1 Eq. 686. (6) [1001] 1 Ch. 715, 

(7) [1891] 3 Ch. 252. 


Before Mr, Justice Chaudhuri. 
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A UeyueHt in favour oif tlni Lower Circular lioad Baptist Church was 
Huhject to, inter aha^ the followiiip;' conditions : (a) that no ordaiiicd minister 
or missionary }h^ ever elected as a deacon of the Cimreh, or i»e allowed to 
(‘aiivass for votes, (b) that at Comiimnion, two cups one of fermented, one of 
iin fermented wine shoiiid be provided, (/?) that the deiicous do not introduce 
any iiniovation into the practice of tiie Clmrch. In the event of tlie non- 
fullilinent of the conditions, there was a gift over in favour of the Howrah 
Baptist Church and other charitable and religious institutions : — 

Meld^ that then:* was nothing iiiegal or iinp<>ssilile in the coudiiious, and 
inasiuneh as the conditions iiad not ])eeu fjilhlled, the gift-over came into 
operation. 

In re Robinson, Wright v. Tn.fj(cell{\ ) distinguished. 

An iiniuediate gift to a charity fur charitable uses, witli a gift-over on 
an event which may ho beyond the ordinary limit of perp(‘tuities t(» aJualuT 
charity, is not invalid. 

Christ's ffospUgl v. Graifiger{2’), In re Tgler. Tgler v. TjjleiQ^) 
followed. In re Bowen,, Lloyd FJtill}j)s v. Dai’is(4), In re Sirafhedm and 
CamoheU{f)),, Chamherlayne v. BroekeftCV) distiuguislusl. 


11112 

Adminis- 

TliATOB 
(xENEKAL 
OF B'ENGAU 
V, 

IIUOIIES. 


ORreiNAL SUIT. 

Henry Wilkin Jones, a doctor of medicine, liaving 
a British Indian domicile, died in Calcutta on tlie 
Stli July 1909 leaving a will dated tlie Utb April 
1884 with four codicils tliereto dated respectively, 
tbe 22nd May 1901, the 2nd March 1903, the IsA 
December 1906 and tbe 19tli December 1908. Tbe 
will and the first and second codicils were deposited 
with tile Registrar of Assurances at Calcutta under 
section 105 of the Indian Succession Act of 186.5, 
witliin the respective jieriods prescribed for the 
purpose. The third codicil was registered under the 
Indian Registration Act of 1877, but was not deposited 
under section 105 of the Indian Succession Act, and 
the fourth codicil was neither registered, nor de- 
posited. 1 

(t) [1802] 1 Ch. 93. (4) [189.9] 2 Ch. 491. 

^2) (1849) 1 Mac. & G. 460. (S) [1894] 3 Ch. 205. 

(3) [1891] 3 C!i. 252. ■ (6) (1872) L. R. 8 CIi. App. 200, 211. 

13 



194 


INDIAN LAW EBPOETS. [VOL. XL. 


1S12 

Abminib. 

TEATOR 

General 
0? Bengal 

Hoqhis. 


The provisions of the will and the codicils, so far 
as they are material, are set out in the following extract 
from the judgment of Chaudhubi J. : — 

“Tiie Administrator-General of Bengal was appointed by tlie first clause 

of the will as executor and trustee. This clause was revoked by tlie 
second codicil and he was reappointed by the third. 

By the 2nd, 3rd and 4th paragraphs of the wn‘11 certain specific 
legacies were given, but the bequests in paragraph 2 failed, as tlie wife of 
the testator, who was the legatee predeceased him on the 25tn July 1907. 

The third and fourth bequests were revoked by the first clause of the 
codicil No. 1. 

By the 5th clause of the will the testator defines wdiat be calls his 
residuary trust funds which be bequeathed unto and to the use of the 
Administratcr-General as Ins trustee upon certain trusts which the testator 
classed under two beads one set during the lifetime of his wife and the 
other upon her death. 

Under the first head he gave his wife lis. 150 per month and Ks. 50 
to Miss Eliza Humphreys, and Miss Anne Humplireys. In the event o£ 
Eliza Humphreys dying in the lifetime of his wife (whether in tfie 
testator’s lifetime or after his death) to pay during the lifetime of his wife 
tlie sum of Rs, 60 to Miss Anne Humplireys. In the event of Miss Anne 
Humphreys also dying in tlie lifetime of his wife (wiietheriri his lifetime 
or after his death) to pay Rs. 50 to one Charles Ledlie. In the event of the 
death of Charles Ledlie in the lifetime of his wife the said sum was to be 
paid to bis wife, and then out of tlie balance of the income of the residuary 
trust funds, the trustee was to pay Rs. 30 a month to certain persons 
named in the 11th clause, and in the event of there being any balance left 
of the income of the residuary trust funds, then such balance was to be 
paid to tlie wife. In the event, however, of the persons named in the 11th 
clause of the will dying in the lifetime of his wife the whole of the 
balance was to go to his wife. 

Under tnc second head the trustee was directed on the death of liis wife 
to pay out of suen residuary trust funds four legacies, and after paying 
them the trustee was directeil in further trust to divide the income of t!te 
residuary trust funds into as many parts as would form the sum total 
of the shares of the persons named in the 15th clause of the will, or of the 
survivor or survivors of them, and to pay quarterly such part of the said 
income as would form his or her proportion of the said sum total of the said 
shares, which were to be as follows Three equal shares to Miss Eliza 
Humphreys for life, two equal shares to Thomas Charles Ledlie, one equal 
share to Anne Humphreys, one to Helefi Ledlie, one to Constance Boyce, one 
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to Tl'ioluas Richard Jones mid one eqnai slum:* to the deacons for the time 
being of the Lower Circular Road Baptist Church for the Poor’s F'und 
coiinected with sucli ch«rc!i. 

In the 16th clause of the will the testator provides that if and so often 
as any or either of the above-mentioned persons shah die then as well his oi- 
lier original sliare of the said income of the residuary trust funds, as also 
any share or sliares shall liave survived or accrued to her or him shall be 
dividetl auiongst the others of them in such number of shares as shall make 
the sum total of the shares allotted to the said legatees who may survive 
(including the said deacons). 

Then the trustee is directed to sell and convert into money aU his real 
l>roperty and to invest the same in the Securities of the Government of India 
for the sum of Rs. 30,000 if tlw3 trust funds shall amount to so much, or 
exceed that sum, hut not otfierwise, and if the trust funds shall not amount 
to 80 much, then to hold the whole thereof upon trust to pay tlie income 
thereof quarter!)’ to two of the deacons for the time being of tlie Lower 
Circular Road Baptist Church to be by them applied in manner following, 
namely as to a moiety thereof for the Poor Fund in connection with the 
said church for the sustenance and support of the poor belonging to the said 
church or the congregation usually worslnpping in the Baptist Chapel, and 
as to the other moiety for the general funds in connection with the said 
Chapel fVir the following purposes viz : — the support of the pastor for the 
time lieing, the expenses of religious services held in the said Chapel, repairs 
to the Chapel, the pastor s dwelling-house and out-offioes connected therewith 
and also for keeping the testator’s grave in decent order which was to be 
a duty imperatively incumbent on the deacons fur the time being of the 
said Church to perform. 

Clause 18 of the will provides that if the trust estate after setting apart 
&curities of the Government of India for Rs, 30,000 as above mentioned 
sufficed for this purpose, but not otherwise the trustee out of tiie trust 
estate was to set apart and hold Securities of tlie Government of India for 
Rs. 8,000 or such other sum not exceeding the sum of Rs. 8,000 as might 
comprise the balance of the said trust estate upon trust to pay the interest 
thereof half-yearly to the governors of the Free School for the education 
ami maintenance of one or two European or Eurasian cliiidreo. 

Clause 1 9 of the will provides that if the trust funds exceeded the sum 
of Es. 38,000, then all the balance thereof was to be applied as directed in 
the 17th clause namely for the use and benefit of the Poor Fund and the 
general fund of the Lower Circular Road Baptist Church. It is unnecessary 
to refer to the otlier clauses of the will. 

By the let C4)dici! clause I paragraphs 3, 4, 6, 7, 8, 9, 10, 12, 13, 15 and 
16 of the will were reyoked and the Testator directed by the 3rd clause that 
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the income of the residuary trust funds was to be divided into two equal 
parts, one part being paid to bis wife and the otlier half was to be paid to 
certain aniuiitantB named in clauseH 5 to 9 and the balance to the deacons 
(not being missionaries of tlie said Circular Bead Baptist Church) to be 
applied by tliem in manner mentioned in paragraph 17 of his will. 

There was a proviso that in the event of the death of any of the anniiit- 
auts the amounts payable to each was to be paid over to the deacons (not 
l)eing missionaries) of the Lower Circular Bead Baptist Chapel to be applied 
by them as aforesaid. 

By the 12th paragraph of this codicil tiie testator directed that iris will 
was to tiave no eli’ect given to it (iieyond the same being proved) for at 
least two years from the arrival of the news of his death except that if 
his wife sliould be then living she was to l>e paid Bs. SCO a month, and 
Bs. oO each to the Humphreys. 

The rest of this codicil is unnecessary to refer to except the 18th 
paragrapli in which he stated his reason for providhig against money being 
paid to missionaries as he liad no confidence in tliem as business men and 
tlie 19th paragraph in whicfi he provided that not more tfnm Rs. 20 was 
to be paid to any one person from the Poor Fund and that Bs. 500 only 
was to he spent on <|uadreiinial repairs of the Baptist Chapel. 

This codicil finally coufiriried his will and is stated to l>e intended to 
ini auxiliary, explanatory and supplementary tiiereto. 

By tlie second codicil tlie testator made certain ciianges in the bequests 
modifying the gift to the llaptist Church, 

As the main contention in this case is with regard to these modifications, 

1 quote the clauses relating thereto at length. 

Clause 7. 1 direct that the provision made in ray said will and codicil 

in favour of the Baptist Church worshipping in the Lower Circular Baptist 
Chapel shall be subject to tlie following further conditions. 

(«) ^^Tbut no ordained minister of the Gospe or missionary or member 
of the Baptist Missionary Society be ever elected as a deacon of the said 
Church or be allowiMl to canvass for votes to secure his election as a deacon 
of the said Church. 

(Ji) ^^That at each of the Oommimion Bervices commonly called the 
Lord’s Supper celebrated in the said chapel or elsewhere there sha 1 be two 
cups used — one of alcuholit; or fermented wine and one of unfennented 
wine — and each person comnnmicating .shall be permitted to partake of 
wliiciiever cup he or she pleases without having his conscience over- 
ridden. 

(f) That the said deacons do not introduce any innovation into the 
practice of the said church but adhere to the old practices which have 
always iHien obmirved in Baptist Open Communion Churches. 
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(d) That ImT'o}'** any inoin'V is piti<J hy iny execiitorw <‘r trasri‘eH 
qoarh'rly tL (leacorii-? for the tintu l>eiiig’ of the Htud eiuireh there sha]} he 
^•iveis to the Hai<l exetaiturH or iruste<*H evea*y aoart(*r a eertilieate hy 

the pastor aiHl two of th3 lay deacons testifying tiait the (aaniitiiaiH of 
this and of the other cralicil and of my will inive been carefnl\y eouseien- 
iionsiy and strictly observed. 

(JlaiiHc 8. ‘‘ 1 further direct tluit siionlu the conditions laid down in the 

last clause hereof or in the previous codicil or iii iny said will he broken 
or in anywise iTifririged then and in that case one half of the interest 
dividends etc. that I have set aside for the said Lower Cirttular Hoad 
Baptist Churel) shall he made over ami paid to the pastor for the time being 
of the Howrah Baptist Ohnrcii for tlie henetit of tiie said churcii generally 
and tlie other half thereof to the Reverend Arthur Jewson’s Faith Orphanage 
at present of No. 117 DlmrruintoIIah Street (if then existing) or if not in 
existence to tlie pastor of the Lail Baztir Baptist Church for the henetit 
of the said church and of the poor of the church.” 

The third codicil made certain changes in the he<|uest8 not necessary 
to refer to, and hy tlie third clause the testator directed that the pastor 
and deacons of the Lower Cln;ular Road Baptist Church should look after 
and keep iii proper repair the grave or graves of himself, his wife and 
child wherever such grave or graves might happen to be, and they should 
furnish a quarterly certificate signed b}’ the pastor and two of the lay 
deacons testifying that they liad done so and that the said grave or graves 
was or were in good repairs and the testator revoked the 17th clause of the 
1st codicil, which directed the trustee to look after and keep the graves 
in proper repairs. 

The fourth codicil directs that the Humphreys were to be allowed to 
reside in any flat of his house free of rent and taxes, and he revoked the 
legacy to the Calcutta Free School, and increased the allowance to the 
Humplireys from Es. 50 a month to Rs. 100 a montli.” 

The testator left a consideiabie estate consisting 
mainly of stocks and shares, but including the house 
and premises No. 49 Free School Stieet, in Calcutta. 
The Administrator General of Bengal obtained probate 
of the will and four codicils on the 5th December 
1909, and instituted this suit on the 17th February 
1911 for construction of the will and codicils. The 
Reverend Geoi-ge Hughes, pastor, and David Hooper 
and Wallace Carter, deacons, as representing the Lower 
Circular Road Baptist Church, the Reverend Bowen 
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James, pastor,, as representing the Howrah Baptist 
Ohiirch, the Reverend George Henry Hook, pastor, 
as representing the Lall Bazar Baptist Chni'ch, and 
Thomas Gill Jones, the next-of-kin, were made defend- 
ants in the suit. The questions which the Admin- 
istrator General submitted to judgment were the 
following : — 

(i) As to the effects and consequences of the 3rd and 
4tli codicils not having been deposited as prescribed 
by section 105 of the Indian Succession Act and of the 
4th codicil having been executed less than twelve 
months before the death of the Testator, 

(ii) As to the true and proper construction and 
effect of the direction in tlie 12th paragraph of the 1st 
codicil that the will shall not have any effect (beyond 
proving the same) for at least two years from the 
arrival of the news of the testator’s death save and 
except as in the said paragraph mentioned. 

(iii) Whether the expression “said trust funds” 
in the ITth and 19th clauses of the will means and 
applies only to the sale proceeds of the testator’s real 
property by the 17th clause directed to be sold and the 
investments thereof or whether it means and refers to 
the “ residuary trust funds ” mentioned and referred 
to in the 5th and subsequent clauses of the will ? 

(iv) What do the requests to or for the benefit of 
the Circular Road Baptist Ohui’ch contained in the will 
and codicils comprise — the whole residuary trust funds 
(subject to the payments directed thereout), or only 
the sale proceeds of real property referred to in 
the 17th clause of the will, or what else ? 

(v) As to the validity, effect, and operation of the 
conditions mentioned in the 7th clause of the 2nd 
codicil and i^urporting to be attached to the provision 
made by the testator in favour of the Circular Road 
Baptist Church. 
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(vi) WJiat in tlie event ol! the provision in favour 
of the Cii'CuJar Road Baptist Church being validly 
forfeited for breach and infringement of the conditions, 
would be the destination of the funds that had been 
applicable for such provision ? Would in such case 
tile gift over contained in the 8th clause of the 
2nd codicil take effect or would there be an intestacy 
as to such funds, or what otherwise would be the 
effect or result of such forfeiture ? 

(vii) Who during the lifetime of Eliza Tlumphreys 
is entitled to the surplus income of the residuary trust 
funds beyond what is required for payment of her 
annuity of Es. 100 a month ? Is there an intestacy as to 
such surjilus income or any part of it during the life 
of Eliza Humphreys and if so how during such period 
is such surplus income applicable? 

(viii) May the plaintiff properly pay the pecuniary 
legacies during the period referred to in the 12th 
clause of the 1st codicil of two years from the arrival 
of the news of the testator’s death ? 

(ix) As to the validity and effect and operation of 
the directions given by the testator concerning the 
I'epairs of the grave or graves of himself and his wife 
and child. And in particular whether any of the 
directions are or is to be regarded as conditions or 
condition precedent to the bequests or bequest to or 
for the benefit of the Circular Eoad Baptist Church 
and in such case as to the effect of such conditions or 
condition upon such bequests or bequest and upon 
the alternative or substitutionary bequests to or for 
the benefit of the Howrah Baptist Church and Lall 
Bazar Baptist Church respectively. 

(x) As to the meaning operation and effect of the 
directions contained in the 19th clause of the 1st 
codicil that irot more than Rs. 20 shall be paid to any 
one person from the Poor Fund (of the Circular 
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I'.it'i Road Baptist Clui fell) unci that Rs, 500 only .shall be 
Sd^is- Iho c|ua(U‘enuial repairs of the Church. 

tkatou (xi) Wild during tlie lifetime of Eliza Humphreys 
is entitled to the rent if any that may be received for 
the premises No. 49 Free School Street ? 

. lllIOHEH. 

After payment of the funeral and testamentary 
expenses, the testator’s estate was of the apiiro.ximate 
value of Rs. 3,30,166. 

WRth reference to the 7th clause of the second 
codicil it is to be observed, that the former practice 
at the Circular Road Baptist Church, was to have 
for the purjioses of Communion, two cups one of 
fermented wine and the other of unfermented wine. 
Previous to the testator’s death however tiie Church 
departed from the old practice jind used only unfer- 
mented wine. The testatoi- resented this alteration, 
and did not from that time attend the Communion 
services at the Church. Tlie testator also lield a 
strong opinion that no minister or missionary should 
lie elected as deacon of the Church. Up to the 
date of iiearing of the suit, the Church had not com- 
plied with any of conditions of the 7th clause, and 
it did not appear that it was then in a position to 
do so. 

The Reverend Arthur Jewson’.s Faith Orphanage 
referred to in the 8th clause of the second codicil had 
ceased to exist some time prior to the death of the 
testa lor. 

Mr. J. E. Bafirani (with him Mr. Langford James), 
fertile Administrator General of Bengal, placed the 
cmdlieting contentions of the defendants before the 
Court and submitted that the expression “ said trust 
funds” in tlie 19th clause of the will referred to the 
“ residuary trust funds ” of the 5th clause, and included 
the whole of the residue. The following authorities 
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were cited: Gamherlayne v. Brocketl (1), Be (lyde. 
Ward w Little (2), Jn re Waring. Itayward v. 
Attorney General (3), In re White's Trusts (4), In 
re Bowen. Lloyd Phillips v. Datns (5), Hunter v. 
Attorney Geyieral (6), Mayot' of Lyons v. Admcate 
General of Bengal (7 j, In re Tyler. Tyler v. Tyler (8), 
Christ’s Hosintal v. Grainger (9). 

Mr. S. P. Sinha (with him Mr. Zot'ab and Mr. S. li. 
Das), tor the Lower Circular Road Baptist Cluirch, 
raised the following main contentions on the questions 
submitted — (i) Eepirblication by a codicil does not 
defeat tlie intention of the will ; Long v. Moore (ilb ; 

(ii) the clause operated only as a postponing clause, 
and effected no curtailinent of the benefits ; the testator 
purported merely to extend the usual executor’s year; 

(iii) , (iv) the wliole of the residuary trust funds, real 
and personal, was meant; (v), (\d) the provisions of the 
7th clause of the 2nd codicil do not operate to deprive 
tl;e Lower Circular Road Chirrch of their benefit ajid 
hence no question of forfeiture arises — the conditiojis 
are merely conditions subsequent, or continuing 
legacies and the Court will give the Lower Circular 
Road Baptist Church an opportunity of complying 
with them : ,se<3 Tudor on Charities page 202, and 
Attorney General v. Boulthee (11) ; moreover, the 
testator has allowed two years daring which the 
conditions may be fulfilled and the two years had 
not expired at the time of the institution of the 
sait;(vii) there is no question of intestacy, us the 
income is wholly disposed of ; (ix) the directions 


(13 (1872) L. R. 8 C!i. App. 20(i. 

(2) (1898) 79 L. T. 2(51. 

(3) [1907] 1 Ch. 166. 

(4) (1886) L. R. 33 Cli. D. 449. 

(6) [189.3] 2 Ch. 491. 

(6) [1899] A. 0. 309. 


(7) (1876) L. R. 1 A. G. 91 
I. L. R. 1 Calc. 303. 

(8) [1891] 3 Ch. 252. 

(9) (1849) 1 Mac. & G. 460. 

(10) (1907) 1 Ir.. Rep. 316. 

(11) (1794) 2 Vea. JuH. 380, 386. 
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have uo binding operation, and are not conditions 
l)reeedent to the bequests, nor conditions attached to 
the bequests. 

Mr. Pearson (with liim Mr. Sircar), for the 
Howrah Baptist Church, supported Mr. Sinha’s argu- 
ment on questions (i), (ii), (iii), (iv) and (vii). As re- 
gards (v) and (vi) the conditions were good and valid 
and not impossible and must be comj)lied with to 
enable the Lower Circular Road Baptist Church to 
benefit tinder the instruments. The latter Church has 
done nothing to comply with the conditions, and the 
gift over in favour of the Howrah Baptist Church 
comes into operation. 

Mr. Avetoom (with him Mr. C. E. Bagram), for 
the Ball Bazar Baptist Church, supported Mr. Pearson’s 
argument, as regards the validity and oiieration of the 
conditions : In re Eobinson (1), In re Tyler. Tyler v. 
Tyler (2). 

Mr. Pugh (with him Mr. for the next-of- 

kin, made the following submissions on the ques- 
tions ; (i) the will and the codicils must be all read 
together, with the result that the whole testamentary 
di.Siiosition is bad and invalid as the i*epublication is 
cleai'ly bad under section 105 of the Succession Act : see 
Theobald on Wills, 6th edition, p. 145 : (ii) the 
effect of this clause is to produce an intestacy : as 
regards (iii), (iv) and (vii) the “ said trust funds ” 
include only the sale proceeds of the realty, and the 
personalty, is undisi>o.sed of ; it is submitted that there 
is a complete intestacy, as nowhere is the corpus 
disposed of. The gift over to the Howrah Baptist 
Church and the other charities on the non-fulfilment 
of conditions by the Lower Circular Road Church 
must fail, as it may not operate within periietuity 

(2) [1891] » Gli. 252. 


(1) [1892] 1 Ch. 95. 
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limits : In re Lord Strathedmi and Campbell (1), In re 
Boiven. Lloyd Phillipf>: v. Duvin (2), In re Eandell. 
Eandell v. Dixon (3). 

Cur. adv. vuU. 

Chaudhuei J. This is a suit instituted by tlie 
Administrator General of Bengal for tlie construction 
of tlie Will of Dr. Henry Wilkin Jones, who died on 
tlie 8tli Jul}’ 1909 after having made and published his 
Will, dated the 14tli April 1884 and four codicils 
dated the 22nd May iOOl, 2nd Mai'cli 1903, 15th Decem- 
ber 1900 and 19th December 1908. The will and the 
first and second codicils were deposited according to 
the provisions of section 105, Succession Act. The 
third codicil was registered, but was not deposited. 
The fourth codicil was neither registered nor 
deposited. 

It is contended by the next-of-kin of the testator 
Thomas Gill Jones that in so far as the fourth codicil 
was not executed twelve mouths before the testator’s 
death and deposited within six months in some place 
provided by law for the safe custody of wills, accord- 
ing to the provisions of section 105 Succession Act, the 
will and codicils are entirely inoi)erative, inasmuch 
as the will must be taken to have been made on the 
date of the last codicil. In support of this contention 
Theobald on Wills, 6th edition page 145 has been 
quoted, but see Jarman on Wills 6th edition Vol. I. 
page 206. It is not correct to say that a codicil always 
operates as if the will was made at the date of the 
codicil. The codicil, unless it expressly revokes an 
earlier will or codicil, does not prevent its operation. 
I am supi)orted in. this view by the decision of Lord 
Campbell in Hopivood v. Sopwood (4). 7 and 8 Vic. 
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(1) [1894] 3 Ch. 265. (3) (1888) L. R. 58 Ch. D 215. 

(2) [1895] 2 Ch. 491. (4) (1859) 7 H. L. Gas. 728, 740. 
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c. i)T section 16 corresponds with section 105 of tlie 
Succession Act. In coiiHidering the English Statute, 
Barton J. has held that a charitable gift is not in- 
validated merely by the fact that the will containing 
it, is conlirined and republished by a codicil made less 
than three months befoi-e the testator’s death ; In re 
Moore. Long v. Moore (1). In that case the effect of 
the codicil was pro tanto to reduce and postpone the 
charitable gift made in the original will. In this 
case the fourth codicil is expressly stated as intended 
to be auxiliary, explanatory and supplementary to the 
will which was executed on the 14th April 1884, and 
merely provided for the residence of certain persons 
therein named, increasing their allowance, after revok- 
ing certain legacies, with a direction that the executor 
was to see that a proper monument was erected for 
the graves of the testator and of his wife. I am 
of opinion that the republication of a will does not in. 
all circumstances erase the old date, and certainly did 
not do so in this particular case. I hold that the will 
under consideration, as modified by the codicils, is 
operative. 

The parties to the suit are the Lower Circular Road 
Baptist Church, the Howrah Baptist Church, the Lall 
Bazar Baptist Church and the next-of-kin above 
named. To understand the contentions raised by 
them it is necessary to state shortly the scheme of the 
original will and the modifications made by the 
codicils. 

[His Loj'dship proceeded to refer to the clauses of 
the will and codicils set out above and continued :] 

Of the pecuniary legacies and annuities bequeathed 
by the testator other than the bequest or bequests 
to tlie Lower Circular Road Baptist Church and the 
alternative bequests to the Howrah Baptist Church, 
(1) [1907] 1 Ir. Rep. 315. 
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the FaitI) Orphanage and the Lsill Bazar Chnrcli sncli 
of them as remain payable, the others having been 
revoked by one or other of the codicils or having 
lapsed by the death of the donees in the lifetime of 
the Testator, are set oat in tlie 23rd paragraph of the 
plaint. 

The annuity of Rs. 100 a month given to Ajuie 
Humphreys was jjaid to her during her lifetime and 
the arrears which remained payable at her deatli liave 
since been paid to her administrator. 

The Administrator General of Bengal has set ajjart 
suflicient funds to answer the annuities of Rs. 100 
a month to Eliza Humi)hreys and Rs. 4 a month to 
Imam Bux and also the pecuniary legacies given by 
clause 14 of the will, imrticulars of wdiich appear in 
Schedule F annexed to the plaint. 

Eliza Humphreys is now the last survivor of the 
three persons named in the 17th clause of the will, 
as altered by the 20th pamgmi)!! of the first codicil. 
8he is now the only person upon wliose death the 
directions contained in the 17th clause of the will 
as altered by the first codicil will come into oimration. 
She is residing in the upper flat of the testator’s 
house No. 49 Free School Street, the low^er flat of 
which has been leased to a tenant by the Adminis- 
trator General. 

The debts and funeral and testamentary expenses 
have been paid and the testator’s estate in the hands 
of the Administrator General at the time the i^laint 
was filed wms of the approximate value of Rs. 3,30,166. 

There are no facts in dispute in this suit and an 
aflidavit has been put in by consent of parties con- 
taining the particulars. 

Various questions, however, have arisen as to the 
true construction of the will and codicils, and the 
Administrator General has .set them out in the 32 ikI 
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paragraph of the plaint. It will be convenient to deal 
with them in the order therein given. 

(i) The first point is about the 3rd and Ith codicils 
aot having been deposited, as prescribed by section 105 
Snccession Act. I have already dealt with it. 

CHitTOHiTai The second point is about the meaning of the 

j. direction in the 12th paragraph of the Jst codicil that 
the will is not to have any effect beyond the same 
being proved for at least two years from the arrival 
of the news of the testator's death, save and except 

the payment to his wife and the other pei-sons therein 
named. 

next-of-kin contends in his written statement 
that the above is a direction to accumulate the income 
of the estate and is therefore void. I do not consider 
the contention sound. The words “that the will 
shall not have any effect'’ means that no payments 
are to be made except to the persons named in the 
clause for at least two years from the arrival of the 
news of the death of the testator, but does not prevent 
the accrual of the rights of the legatees and annuit- 
ants. He contended at the hearing that if it is 
not a directum to accumulate, at any rate the income 

n remains undisposed of and he 

IS therefore entitled to it. I do not consider this 

contention also to be correct Ti ic i 

, f .1 collect. It IS merely a post- 

Z I, Z by the testator 

h. execntor or trustee 

0 qars instead of the statutory ijerlod of one year. 

Ift^'L! 1“ ‘be 

the ill. ! tads” mentioned in 

e oth and subsecpient clauses of the Will. 

mentioned in 

the IJth clause of the will fir i n 

Ra ‘agfinA rn, j exceed the sum of 

K8. d8,000. The words “trust funds ’ do not simply 
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mean, the sale i)roceeds of tlie real property referred 
to in the 17th clause of the will, but comprise the whole 
residuary trust funds subject only to the payments 
directed to be made thereout. I also hold that the 
bequest to the Circular Road Bapti.st Church made in 
that clause is valid. The direction contained in it 
about keeqnng the grave in decent order, was modified 
by the 17th clause of the first codicil, which directed 
the trustee to look after and keeji in proper repair the 
testator's grave and those of his wife and child paying 
the expenses of such repairs out of the estate. 

The last direction was again altered by the 3rd 
clause of the 3rd codicil, which directed that the wife 
should order a monument to be erected over his 
remains or in the event of her death. Miss Anne Hum- 
phreys would please do so. The cost of the monu- 
men t was to he paid by the executor and trustee out of 
the estate. He directed that the pastor and deacons 
of the Lower Circular Road Baptist Church were to 
look after and keep in proper rei)airs the grave or 
graves of himself his wife and child, and they were to 
furnish a quarterly certificate signed by the pastor, 
and two of the lay deacons of the said Church testi- 
fying that they had done so, and that the grave or 
graves was or were in good repair. He also directed 
the eximnse of such rei)airs to be paid out of the estate. 

Now it has been held that a gift for building, main- 
tainijig or repairing a monument or tomb not forming 
part of the fabric or ornament of a church (whether 
as a memorial or burying place of the donor alone or 
of himself and his family) cannot be supported as 
charitable, though such may be valid as a private 
trust, if not in the nature of a perpetuity. Here the 
direction is to the trustee to pay for the repairs in 
perpetuity and I consider it accordingly void and 
inoperative. 
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The autbonties on the point are collected in the 
Tmws^ of England, Vol. IV, page IIS, paragraph l«o, 
out ot wliiclj the following may be referred to via - 

rt K r _ Tl,*- ^ 


Admin IH- 

TKATOR 

General ^ 

r Bengal Hoare V. Oshonie (]), Mellich v. The President mid 
Guardians of the Asylum (2), In re Vaughan. Vau- 
gh n V. Thomas (3), Tn re Rogerson. Bird v. Lee (4). 

In re Tyler. Tyler v. Tyler (5) a perpetual condi- 
tion in a gift to a clnirity for keeping a tomb in 
repairs was held valid when tlie bequest was in the 
following terms : “ I give to the trustees for the time 
being of the Loudon Missionary Society the sum of 
£42,000 Russian 5 percent, stock, with a \'ent-charge 
to my brother Charles Tyler Esq. of £1,000 a year 
foi life. Also I commit to their keeping of tlie keys of 
my family vault at Highgate Cemetery to tlie (Afc) care 
and charge, my brothers to be Iniried iji the vault if 
they wish, and to use the same, if they wish, for any 
member of the family, the same to be kejrt in good 
repair and name legible and to rebuild when it shall 
require: failing to comply with this request, the 
inoney left to go to the Blue Coat School, Newgate 
Street, London.” Sterling J held the gift to be valid 
on the. ground that such societies depended largely 
on the voluntary contributions of their supporter, 
and tlie funds required for keeping the family 
vault in repair might readily be obtained from 
persons willing to subscribe for the purpose of 
retaining the administration of the large fund given 
by tl.e testator, without in the least trenching on any 
fund devoted to charitable purposes. The iudgment 
was uplield by the Appeal Court, Lord .Justice Fry 
u) ling that keeping a tomb in repair was not an 
Illegal object, and there was no rule of law which said 

S nson 33 dlL D. 187. 

(2) (18-1) Jao, 180. D) [toot] 1 Ch. 715 . 

(5) [1891 j 3 Ch 252. 
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tliiit yon might not try to enforce a condition cx*eating 
a perpetual inducement to do a thing which is lawful. 

Here the directions are to the pastor and deacons 
of the Lower Circular Road Baptist Church to look 
after and keep the tomb in repains, but, that the 
expenses of tlie repairs are to be liaid out of <he estate 
by the tiaistee. It creates a perpetual obligutioji on 
tlie trustee and ties up property in his hands for an 
unlimited time. I liold under the circumstances there 
is no valid trust impo.sed in respect of the repairs of 
the graves. It is a perpetuity and not charity. 

(v&vi). These two have to betaken together. The 
provisions in the will and the first codicil in favour 
of the Circular Road Baptist Chitieh ar-e made subject 
to four “ furtber conditions” by tbe 7tli danse of the 
second codicil, each of which I shall take separately. 
(a) “ That no ordained minister of the Gospel or mls- 
sioiiHJ'y or member of the Baj>tist Missionary Society 
be ever electerl as deacon of the said Chni’ch or- be 
allowed to canvass for votes to secirre bis election 
as a deacon of tbe said Church.” How can the 
Bairtist Chapel prevent ijeoirle from canvassing for 
votes? It may be indirectly done by their havitrg a 
rule that no such persons are eligible as deacons of 
the said Church. But the clause does not say so. It 
is quite clear that the testator had taken the view that 
missionaries were not capable business men, and he 
wanted to exclude them from becoming deacons of 
the said Church. It may be difficult to have such a 
rule, but it can scarcely be called an illegal or impossi- 
ble one. So far as clauses (&) and (c) are concerned, 
there is nothing illegal in them. The testator directed 
fermented and unfermented wine to be kept at the 
Communion Service of the Chapel — and old practices to 
be observed. Clause (d) is merely a direction that no 
money is to be paid by the executors oi^ ttustees 

14 
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wi thout a quarterly . certificate by the pastor and two of 
the lay deacons testifying that the conditions of the 
will and codicil had been carefully, conscientiously 
and strictly obseiwed. The Baptist Church has not so 
far complied witli these conditions and they are not 
now in a position so to do. It is contended that if the 
conditions are operative they are not now entitled to 
receive any payment. It is urged on their behalf 
that the testator directed that no payments were to 
be made for a period of twa^ years, and that they could 
not be asked to comply with tlie conditions until the 
time for payment arrived, and inasmuch as the 
plaint was filed before the exirir-ation of the period, 
namely on the 17th Eebruary 1911, the matter being 
before the Court, they w’ere not entitled to ask for 
payment, and therefore time ought to be given to 
them to comply with the conditions, if the Court could 
not modify tliem having regard to the fact that it was 
a charitable bequest. I do not think having regard 
to the alternative bequest made in favour of other 
charitable institutions, it is open to me to modify the 
conditions contained in the 7th clause. So far as the 
keeping of t’wo cups, one of alcoholic or fermented 
wine, and other of unfermented wine is conceimed, the 
Bai)tist Chapel formerly used to keep both, but have 
discontinued the practice. There is nothing illegal in 
the testator wanting the old practice to be revived. 
He knew that the Baptist Chapel had departed from 
their old practice, and if the Baptist Church choose to 
comply with the condition there is no difficulty in 
the matter. They had once altered their rules, and if 
they thought fit they might change them again. There 
is nothing improper or unlawful in the testator’s 
direction that the old practices of the chapel were to 
be observed, and tha,t innovations were not to be 
introduced. .•Ola.uso,(a).also Cfuild be given effect, to by 
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ijiterpretiiig the second pox-tion of it, as nieaning, that 
by theif I'ules the Bsiptist Chapel were to declare 
missionarie.s or ordained ininLsters as ineligible for 
the office of deacons of tlie said Chnrch. The Black 
Gown case, In re Eohinson. Wright v. Tugwell (1) 
was quoted in support of the proposition that the 
Court could retain funds in Coux’t until the charity 
intended to be benefited w’as in a position to comply 
with the conditions imposed. The distinction between 
that case and the present one is, that there is in 
this case a gift over to other charitable institutions, 
and I do not think I can keep the money in Court 
giving an indefinite time to the Lower Cii’cular Eoad 
Baptist Church to comply with the conditions, if they 
desire to do so. Even now it is not said whether it 
will be possible for them to comixly with the condi- 
tions. I think that the period of two years above 
referred to. was perhaps with the object of giving time 
to the Lower Cii’cular Road Baptist Church time 
to I'evert to the old pi’actice. I do not think the Coux't 
has power to give them further time to deliberate 
upon the matter. The gift-over to the other chari- 
ties, I hold, is valid. 

The orphanage has ceased to exist, and therefore 
one-half of the interests dividends etc. which had been 
set apart for the Lower Circular Road Baptist Church 
goes over to the Howrah Baptist Church, and the other 
half to the Lall Bazar Baptist Church. 

The next-of-kin strenuously contended that the 
whole of the . gift to the Baptist Church and other 
charities failed, the contention being that the gift over 
might not operate within perpetuity limits. 

The contention is based upon In re Bowen. 
Lloyd Phillips v. Dmds (2). In that case the testator 
had made an immediate disposition in fayourpf charity 

(1) [1892j lCft.05. (2) [1893] set. 491- 
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in perpetuity, followed by a gMt over of a future 
interest, to arise upon, an event, wdiicli need not neces- 
sarily liave occurred within perpetuity limits. It was 
held Sterling J. that the gift over consequently 
failed, and it was said that the principle established by 
Christ’s Hospital v. Grainger (.1) and In re Tyler (2) 
had no application in like cases. Ido not consider the 
contentioji in this case is supimrted by this decision. 
This is a case which falls within the rule laid down in 
Christ’s Hospital v. Grainger {^1) and In re Tyler (2). 
In both these cases it was held that a gift to a clmrity 
for charitable pu rpo.ses, with a gift over, on an event 
whicli may be beyond the ordinary limit of peipetuities 
to another charity, is not illegal. The property vests 
in a charity and because the particular charity fails to 
comply with certain conditions, it goes over to 
another charity. In In re Bowen. Lloyd Phillips v. 
Davis (3) it was held that the principle established 
in Christ's Hosiyital v. Grainger (1) and in hi re 
Tyler (2) had no application where (a) an immediate 
gift in favour of inivate individuals is followed by 
an executory gift in favour of charity, or where (&j 
an immediate gift in favour of charity is followed by 
an executory gift in favour of private individuals. 
This is not either of the two cases. 

In re Stralheden k Campbell (4) was referred to, 
in support of the proposition that if the gift in trust 
for charity, is itself conditional upon a future and 
uncertain event, it is subject to the same rules and 
princiides as any other estate depending for its coming 
into existence upon a condition precedent. It is 
quite time that if the condition is never fulfilled, the 
estate never arises, or if it is so remote and indefinite 
as to transgress the limits of time prescribed by the 

(1) fl'849) 1 Mac' & 0-480/ ‘ ‘ (3-) [1893r2'-'eh; 491\ ' ■ ■ ^ ' 

(2) [1891] 3 Oh. 252. • ■ ' (4) [1894] 3 0h‘- 265; 
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mil's (»{ iawayaiiiHt pi'rps'OiitJf'.s, tlio gift, fails ah ini Ho. 
This pi'inciple was enunciated by Lerd SellKUMie in 
Chamherkiyne v. Brackett (1) ; but in the presen t case 
I do not consider that there Ls any condition pi’eeedent 
which prevents tiie estate coming into existence. The 
vesting in this case is immediate, but the Lower 
Circular Road Baptist Chapel is divested, becau.se 
certain conditions cannot be fulfilled by them. 

(vii). I also hold there is no intestacy as to the sur- 
plus income or any part of it during the lifetime of 
Eliza Humphreys. 

(viii). This question does not arise, Two years 
have already elapsed, and it is competent to the 
Administrator General to pay the j)ecaniary legacies 
now remaining unpaid. 

(ix) . I liave already dealt with tlie question of the 
rej)airs to tlie graves. 

(x) . The direction in the .19th clause of the first 
codicil moans that so far as the Poor Fund is concern- 
ed, no person is to be j)aid more than Rs. 20 out of the 
fund given by the testator. There is nothing impro- 
per in that direction or in the restriction as to the 
cost of the quadrennial repairs limiting it to Rs. 500. 

(xi) . The rent of the premises No. 49 Free School 
Street during (he lifetime of Eliza Humphreys forms 
part of the residxiary trust funds. 

As these funds exceed the sum of Rs. 38,000 and the 
gift to the Free Scliool has been levoked the balance 
enures to tlie benefit of the charities found entitled. 

The only question now left is where the corpus 
ought to go. The testator merely devised the income, 
and there is no special provision about the corpus. 
The question does not however now arise. The 
Administrator General is in possession as executor 
and trustee and the question will arise upon the death 
of Miss Anne Flumphreys. 

(l) (1872) L. B. 8 Gh. App. 20G, 211 . 
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Section 159 of the Succession Act provides that 
Adminw- where the interest or produce of a fund is bequeathed 
gSkbaI ‘‘'"d tl>e wi 11 affords no indication of an 

OK Bkngal intention that the enjoyment of the bequest should 
Hughes. limited duration- the principal as well as interest 

ChaI^huki legatee. This section although 

j it speaks only of the interest or produce of a fund 
applies equally to immoveable property. See illus- 
tration (c) to the section. A gift of income without 
more, is a gift of the corpus, e^en though the gift is to 
the separate use or through the medium of a trust. 

It is however contended by the Lower Circular 
Baptist Church that a different state of things will 
arise upon the death of Miss Anne Humphreys, and 
that they may then, if they comply with the condi- 
tions, get the whole estate. I am not prepared to 
say that theH contention is correct, and in fact 
Mr. Sinha said that he could not support that con- 
tention, but I do not think it necessary now to 
detenmne this point. During the lifetime of Miss 
Anne Humphreys the Administrator General is to be 
ni pos,se.ssion of the estate and he is to distribute the 
> fund according to the terms of the will and codicils 
as construed in this case. Costs of all parties will 
come out of the estate. The costs of the parties 
except those of the next-of-kin will be as between 
attorney and client on scale 2. The costs of counsel 
appearing for the next-of-kin will be taxed on the 
basis of counsel of standing. All his other costs will 

dv!!, “’'“V is 

given to the parties to apply as and when necessary. 


Attorneys for the plaintiff : Leslie Hinds. 
Attorneys for the defendants: Morgan ^ 
Orr, Dtgnam # Co.; Butter 4 - Co.; Watkins ^ Co. 
J. c. 
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MATRIMONIAL JURISDICTION. 


Before Mr. Justice Fletcher 

GIORDANO 

■V. 

GIORDANO.* 

Divorce — HushanrTs petition — Foreign domicile — Divorce Act {IV of 1S69) 
— Territorial jurisdiction. 

The husband, who was an Italian subject with an Italian domicile, insti- 
tuted proceeding's for divorce on the groiuid of his wife’s adultery. Tlie 
marriage had been soleinnixed in India, and the parties were residing in 
British India : 

Ileld^ that, under the provisions of the Indian Divorce Act, the Court 
was bound, to grant a divorce on proof of adultery, altiiough the divorce 
would have no effect outside India. 

Le Mesurier v, Le Mesurier (1) and Shaw v. Gould (2) referred to. 

Divorce. 

This was a petition by the husband, Francesco 
Giordano, for the dissolution of his marriage on the 
ground of his wife’s adultery with one Berto Alasia. 
The parties were married in Galciitta at the office of 
the Registrar of Marriages on the 22nd October 1908. 
The lady was described in the marriage certificate as 
a British horn subject. Francesco Giordano was an 
Italian. Shortly after their mai-riage, the parties pro- 
ceeded to Shillong, where they lived together as map 
and wife till about June or July 1909, when the wife 
returned to her mother’s house. No. 2, Wellesley 
Second Lane, in Calcutta. The husband returned to 
Calcutta in October of the same year but the wife 

® Matrimonial Suit No. 7 of 1912 

(1) [1896J A. C. 517. (2) (1868) L. E. 3 E. & I. App. 55. 
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rel'ji..sed to liave atiytliing fnrtlief to do with him. He 
continued living in Calcutta till February 1912, when 
he removed to Sealdah, where he was residing when 
the petition wu,s filed. 

Early in the year 1910, the wife removed to No. 19, 
Ohowringhee Rofid, in Calcutta, and continued living 
there under the assumed name of Mrs. Thomson. It 
came to tlie knowledge of the petitioner that on 
the 26tli October 1910 and on the 13th November 
1911, respectively, two children were born to the 
respondent, and that their births were registered on 
the 20th February 1912 under the name of Thomson 
Thereupon, he instituted these proceedings. It was 
alleged by the i>etitioner that since his wife left 
Shillong, he had had no access to lier, and he charged 
her with committing adultery witli the co-respondent, 
claiming the sum of Rs. 5,000 from the co-respondent 
by way of damages. 

It appears that the i)etitioner had been residing 
in Calcutta for a period of eiglit or niJie years, had 
been twice married liei-e and had been enrolled as a 
volunteer. At the date of his petition, he was a travel- 
ling ticket-insiJector in the service of the Eastern 
Bengal State Railway. 

No answei' was filed either by tlie respondent or 
co-respondent, and the suit came on as an nndefeuded 
cause, on the 15th July 1912, before Fletcher .1. In 
rei)ly to a question imt by his Lordship, the petitioner 
.stated that ])e liud no intention at present of returning 
to Italy. Tile case stood over for argument as to 
whether the Court had jurisdiction to grant a divorce, 

Mr.J.N. Banerjee, for the petitioner. Although 
the petitioner's domicile of origin may have been 
Italian, he has acquired an Indian domicile by his long 
residence here and his course of conduct. Petitioner’s 
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evidejicf WiiK tlial' 1 mi liad no javsciit iiileiilioii of 
retiiriikifj lo Italy. It ia jiot iKa-c.ssa ry llail a loan 
should ahandoii all hope of retui'iiinj.*- : In re (’raiyidah 
(1). Tire jurisdiction wiiich the .Divorce Act confers 
on the Court is territorial : it would he straining' tire 
])hraseology and scope of the Act to read “ residence’’ 
as meaning “domicile.’’ It is clear from section 2 
that, so far as British India is concerned, the Act is 
not limited to British subjects only. 
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Fpetchee .T. This is a, petition presented by 
Fi“ancesc() Oiordano, asking the Court to grant a 
decree dissolving his marriage witli the respondent on 
the ground of her adultery. The case stood over for 
argumen t, it appearing that tlic petitioner was an Italian 
subject, and that a (question as to whether he retained 
his Italian domicile was set up on the evidence. It 
seems to me quite clear, first of all, that the petitioner 
is an. Italian subject, notwithstanding Mr. Banerjee’s 
statement that he has been enrolled in the civil force 
in this country and his allegiance to the Crown of 
Italy is not altered by such means. I liave little doubt 
also that the petitioner retains his Italian domicile. 
His evidence is that he has no intention at iiresent of 
returning to Italy. Under the circumstances, one 
has to consider whether the Court has Jurisdiction to 
grant the petitioner a divorce under the terms of the 
Indian Divorce Act. Now, there can be no doubt 
that where the husband has a foreign domicile, that a 
decree in a divorce suit made by the Court other 
than that of his domicile, even if it is a divorce made 
in accordance with the Municipal law, will Jiave no 
effect outside the territory in which the Court grant- 
ing the decree is situate. There are many decisions to 
that effect. There is the case of Le. Mestirier v. Le 


(1) [1892] 3 Ch. 180. 
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Memrier (1). That ca.se expres.sly clis,sen.ted from 
the dicciim of Lord Oolou.say in Shaw v.» Qotild 
(3). Lord Colonsay expressed an opinion that there 
might be a matrimonial domicile which fell short 
of either the domicile of origin or domicile of 
choice, and on that dictum apparently Sir Henry 
Maine framed the Indian Divorce Act under wliich 
it is provided that residence in India is sufficient 
to give the Court jurisdiction. That being so, I have 
to consider whether under the terms of the Indian 
Divorce Act I am bound to grant a decx’ee in favour 
of the petitioner. I think I am bound to. Doubtless 
it will have a strange result. The petitioner will 
have a valid divorce in British India, but his 
marriage will be valid in every other civilized State 
of the world. But the law is clear that where the 
party is resident in British India, and the marriage 
is solemnized in India, then on the grounds speci- 
lied i n the Act the Court is bound to grant the peti- 
tioner a divoi’ce. It seems to me notwithstanding the 
strange result that, though an Italian subject will 
remain married in the country where his domicile of 
origin is and in every other civilized country, under 
the terms of the Indian Divorce Act he is entitled 
to a divorce. I, therefore, grant a decree nisi. 

Attorney for the petitioner, S. C. Basack. 

(1) [1895] A. C. 517. (2) (1868) L. R. .8. E. & I. App. 55. 


J. C. 



TOL. XL.] CALCUTTA BEJIIES. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Limreiice fJ, Jenkins^ K.C.LE.^ Okie/ Justice^ ad’l 
Mr. Justice Woodrojfe. 

BAIJNATH 


V. 

AHMED MUSAJI SALEJI.* 

Arbltration—Bewjal Chamber of Commerce.^ arhitratlrm }>y — Aicard^ fiUtig 

of — Indian Arbitration Act {IX of 1899)^ ss. i/, IS. II and IS— Mules 

an lev the Indian Arbitration Act, 1S99 — Submission — Bought and sold 

7iot€S — Stamp-^duty — Form of Order — Costs. 

Where bouglit and st)Id noten relating to a contract for the sale of goods, 
contained an arbitration clause, and were stamped with one anna stamps : . 

Field, that, on the materials before the Court, the practice of stamping 
such documents with one anna stamps was not invalid, and the proceedings 
in arbitratio!! were effectual. 

Under the provisions of the Indian Arldtratiori Act, an award is to be 
hied not on the application of tlie parties, but at the instance of the 
arbitrator ; and when the award has been filed, tlie result is not tJmt tliere 
is a suit in which a decree ba.s been passed, but that there is an award which 
is enforceable as a decree. 

Trihhuwandas KalUandas Gajjar v. t>ivatichand (1) and In re a Ba^ik- 
f'Ujdeg Notice (2) referred to. 

Such of the rules of Court framed under the Indian Arbitration Act 
as are not in accordance with the Act are inoperative, and no effect can be 
given to them. 

Appeal by Baijnatli, the legal rei^resentative of 
the petitiouer, from the judgment of Fletcher J. 

This aijpeal arose out of an application for an order 
that certain awards be filed in Court under the provi- 
sions of the Indian Arbitration Act of 1899. The 
material facts are set out in the following extract from 

** Appeal from Original Civil, No. 9 of 1912. 

(1) (1910) I. L, E. 35 Bom. 196. (2) [1907] I. K, B. 478. 





INDIAN LAW EBPOKTS, [VOL, XL. 


1912 

Ba 1,1 NATH 

Ahmkd 

Mohaji 

Salkji. 


t ive jad^nuonli of Fletcher 3 . who lieard the application 
in the first instance : — . 

“ The submission or rather the two subinisHions to arbitration are con-, 
tained in two contract notes, both dated tlie 2 Brd December 1904, relating 
to the sale of certain B. Twill bags sold on account of Messrs. Hurdwary 
& Co. to Messrs. Ebrabim Soleman & Co. The submission which is in 
identical terms in both notes is in tlie following terms : — 

Any dispute whatsoever arising on or out of this contract shall be 
referred to arbitration under the rules o£ the Bengal Chamber of Commerce 
applicable for the time being for decision and such decision shall be accept- 
ed as hnal and binding on the both parties to this contract. The award 
may at tiie instance of either party and without any notice to the other 
of them l)c made a rule of the High Court of Judicature at Fort William.’’ 

The Kales of the Tribunal of Arbitration of tlio Bengal Chamber of 
Ct)innierce (so far as material to be here stated) are as follows : — 

V. The Secretary or officiating Secretary for the time being of tlie 
Chamber shall and he is hereby appointed to be and act as the Registrar 
of the Trihiiiial ami his duties as such sliali ordinarily consist of or include 
the following : — 

He siiali by himself or bis subordinates receive submissions, references 
or npidieations to the Tribunal, and payment of fees and costs, notif}* 
the* arbitrators, give notice of hearing and other notices to parties, keep a 
register of submissions references and applications to the Tribunal and a 
register of awards and keep such other books and memoranda and make 
such returns as the Chamber sliail from time to time recpiire, and shall render 
such assistance to the arbitrators in arbitrations as they may require and 
generally sliali carry out the directions of the Chamber with regard to the 
conduct of arbitrations. 

Vf, That in every case where a dispute has arisen in relation to a 
contract which provides for a decision thereof by the Tribunal an applica- 
tion shall be addressed by either party to the Begistrar who oo receipt of 
such application shall constitute a Court by nominating in writing two or 
more arbitrators and also in case of need an umpire or if both parties in and 
by such, application so desire a single arbitrator to adjudicate on the dispute. 
The consent of tlio arbitrators to act shall be obtained by the Eegistrar and 
the arbitration shall then be conducted in accordance with tlie following 
nifes with which are incorporated where not expressly or impliedly provided 
to the contrary the provisions of tlie Indian Arbitration Act 

(5) If any arbitrator or umpire decline or fail to act or if he die 
or become incapable of acting the Eegistrar may appoint a 
new arbitrator or umpire in his stead in like manner. 
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ie) TIh" parlies to the reference and all persens <-lairriii.{g through 
thi‘in respectively shall subject to the provisioiis of any law 
for the time being in force siihmit to he examined !)y the 
aridtratorH on oath or alhrinatjon in relation to the iriattt'rs in 
dispute and shall subject as aforesaid produce before the 
arldtrutors all hooks deeds pajers accounls \^*rit!ng and 
ments within their pi^ssession or power respectively which 
may be required or called for and do all other things which 
during the nroceedings (ui the reference the arbitrators may 
re(|uire and particularly in the ease fd* references rehitiitg to 
piece-goods or jute shall comply with the arbitrator’s require- 
ments as to production and selection of sampies and otfierwise. 
( f) The arlutrators shall have power to appoint a time and place for 
the hearing of references aral within 7 days of notice on tfjat 
htdiaif the parties shall prepare and submit to the Registrar 
a written statement with regard t(j the matter in disput<i or 
diiTerence. 

(tj) No party to a reference shall witliout express permission of the 
arbitrators l)e entitled to appear in person or l)y counsel 
attorney or other advocate or advisor or before the arbitrators 
or insist on or require the arbitrators to hear or examine 
witnesses or receive oral or documentary evidence but the 
arbitrators at discretion may through the Registrar require the 
parties with or without %vitTiesses to attend before them or 
before aiiy Committee or Sub-Committee of tlie Chamber t<J be 
examined on or without oath or solemn affirmation. 

(j) The arbitrators may at tlieir own instance at any time or 
times before making a final award considt refer to and act on 
and adopt the advice recommendations or suggestion of any 
Committee or sub-Comnnttee of the Chamber having or exer- 
cising special jurisdiction or powers relating to tne particular 
industry commodity produce or branch of trade concerned in 
tlie reference, or of any experts whether members or not am,! 
may also at the expense of the parties consult and adopt the 
advice of solicitors or counsel upon any question of law evi- 
dence practice or procedure arising in the course of reference. 
*(l) The arbitrators shall make their award in writing within 14 
days after entering on the reference or on or before any later 
day to which the arbitrator by any writing signed by them 
may from time to time enlarge the time for making the award, 
(o) No award shall be set aside ' or ' varied' or attempted to be set 
aside or varied by reason dr on account of any informality 
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omission or delay or error of the proceedings in or about the 
same or in reiation thereto or on any other ground or for any 
misconduct sliort of collusion or fraud on tiie part of tlie 
arbitrator. 

(c/) Tne Indian Arbitration Act 1899 so far as the provisions thereof 
are not inconsistent with these rules shall apply to all refer- 
ences to the Tribunal. 

The facts relating to the reference appears to be as follows : — 

On the Both March 1 908 Messrs. Hurdwary & Oo. forwarded to the 
Registrar of the Chamber of Commerce the two contract notes which contain 
the submissions to arbitration and informed him of the dispute that had 
arisen between tlie parties. On the same day the Registrar wrote to Messrs. 
Elirahim Soleman & Co. and informed them of this fact. This letter also 
contained the following statement: — ‘ I shall be glad to receive your state- 
ment of tlie case at your early convenience i)ut not later than week from 
date.’ 

Not receiving any answer to this letter the Registrar again wrote to 
Messrs. Ebrahim Soleman & Co. asking their immediate attention to their 
former letter and ending as follows : — ‘ I am constituting a Court to adjudi- 
cate upon this dispute.’ 

The Attorneys for Messrs. Ebraliim Soleman & Co. wrote to the 
Registrar on the 14th April stating certain grounds of objection which may 
shortly be stated as follows : — 

(i) That the contracts were void having been entered into through a 
C(.ms[>irac‘y between Hurdwary & Co. and one E. J. Timol who was formerly 
in tlie employ of Ebrahim Soleman & Co.; (ii) that the contracts were not 
for the bond fide sale of good.^ but were mere gambling transactions ; (iii) 
that the persons constituting the firm of Ebrahim Soleman & Co. are owing 
to the death of parties and other circumstances different to those constitut- 
ing tlie firm in 1904.” 

On the 21st of April the Registrar appointed the two arbitrators who 
both accepted the office on the same day. No notification of the appoint- 
ment of or acceptance of office by the arbitrators was given to either of 
the parties* It was admitted before me that neither of the parties knew 
the names of the arbitrators until this matter came on in Court. It 
appears that it is the practice of the Chamber to withhold notice of the 
appointment and names of the arbitrators from the parties to the reference. 

On the 22nd April the Registrar sent the papers which he had in his 
possession to the arbitrators and on the same day the arbitrators directed 
the Registrar to send the papers that had been lodged by each party to the 
otiier aide and giving time up to the 30th April for remarks to be sent 
in and the papers rotitrned accordingly. On the 25th April the Registrar 
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wrote to both ol: the piirUes siiiiilar letters directin^:^ theni to BCiici in their 
aiiMwerrt by t!n.‘ BUth April but prohibiting^ them from raisin^*: any new 
matter. On the 27th Af>nl I^lessrs. Hurdwary & Co. seid' in their 
ftfiswer and on the same date tlje attorneys for Messrs. Ebrahim Solenian 
& Co. wrote to tfui Ke^istrar reiterating the objections tiiey had raised 
in their former letter. 

It appears that on the 29th April Messrs. Orr Dlgiumi & Co. 
solicitors to the Chaiiiber %\’ere consuited by the arbitrators as to the 
obj{M.‘tions that had been raised by the attorneys of Ebrahim Solemari & Go, 

On the 2nd of May the Kegistrar wrote to tiie nctoriiey of Elirahim 
Soleman & (Jo. stating that the arbitration niu.st proceed and disagreeing 
with their objections. Tins letter as appears by the record was drafted 
by Messrs. Orr Dignam & Go. and one of the statements in this letter is 
of’ importance r/z : The arbitrators iiave as empoweretl by the rule tluit 
govtiiTi the reference obtained legal advice on the law points raised in yonr 
letter. No notice however was taken of this letter from tije Registrar. 

On tile 18th May the arbitrators by writing under tiieir iiaiids purported 
to extend the time for making the award till the 15th June. 

On tiie 9tii of Jane the Registrar sent copies of the award to eacli of 
the parties but omitting from tiie copy the names of arbitrators. The 
awards both bear date 4th of June and simply award a sum of money to be 
paid by Messrs. Ebraidm Solernaii & Go. to Messrs. Hurdwary & Co.” 

On the 11th July 1908 Messrs. Hurdwary & Co. 
presented a petition for leave to file the awards in 
Court. The order was sought as against Ahmed 
Musajl Saleji, Mamooji, Moosaji and Ismail Ahmed 
Mahammadi, described as the surviving members of 
the firm of Ebrahim Soleman & Co., and now carrying 
on the winding up of the said firm. The application 
was opposed by Ebrahim Soleman & Co. 

On the 27th xlugnst 1908, Fletcher J. refused the 
application, observing as follows : — 

[After setting out the facts above cited, his Lordship continued : — ] 

“ The first objection that appears to me from tlie record to have any 
substance in it is that the submissions to arbitration bear one anna stamps 
only being stamped under Article 43 of Schedule I to the Indian Stamp 
Act 1899. 

It will be noticed that Article 4 refers only to a note or memorandum, 
by a broker or agent to bis principal intimating the purchase or safe on 
account of such principal of a»y,gbb(fe;ejtee8diiig in value tiupces 20. ' ■ ’ 
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Bectioti 5 of the Iiidian Stamp Act 1899 enacts as follows : — 

Any instrument relating to several distinct matters shall be chargeable 
with the aggregate amount of the duties with which separate instruments 
eacli ctunprisiiig or relating to one of such matters would be chargeable 
under this Act, 

Section C) of the same Act enacts : 

“ Sui>ject to the provisions of the last preceding section an instrument 
HO framed as to come within two or more of descriptions in Schedule I 
shall wlien^ the duties cliargeahle thereunder are different be only chargeable 
with the higliest of such duties.” 

Do then the contract notes comprise or relate to several distinct matters 
or are they so framed as to come witlnn two or more of the descriptions in 
Schedule I to the Indian Stamp Act ? 

The contract notes in addition to tlie intimation by the broker of the 
purchase or sale of the goods contain a submission in writing by tlie buyer 
and seller to refer disputes to arbitration signed by the broker as the 
authorised ag(mt of the parties. To h<.)ld otherwise would mean that in this 
case there is no submission in writing signed by either of the parties in 
wliicii case the award could not in any event be filed in Court as nut being 
within the provisions of the Indian Arbitration Act. 

If then the contract notes contain a submission to ari)itration they fall 
witliin the provisions of Section 6 of the Indian Stamp Act. A submission 
to arlutratioii is chargeable with an eight anna stamp under Schedtile I 
Article 5 of the Indian Stamp Act as an agreement not otherwise provided 
for {Hrm Bagabai v. Shio Eam^ Bombay Printed Judgment 1883, page 151 
referred to in K Seshadri Hiyangar’s Stamp Law in British India Part I 
Schediiie I page 46). I may also refer to Bussell on Arbitration 9th 
edition page 56 where the learned author states that a submission to 
arljitration requires an agreement stamp under the provisions of the English 
Stamp Act 1891. Tliere is no distinction on this point between the 
English and the Indian Stamp Act. 

I am of opinion therefore that each of the contract notes should liave 
borne a stamp of 8 annas. This being so it becomes xnaferial to consider 
Section 35 of the Indian. Stamp Act 1899 which is in the following terms: — 
Ko instrument chargeable with duty shall be admitted in evidence 
for any purpose by any person having by law or consent of parties 
authority to receive evidence or shall be acted upon registered or authenti- 
cated by any sucii person or by any public officer unless such instrument 
is duly stamped. 

The arbitrators even though the parties , do not take the objection are 
iMmncI by the Indian Stamp Act to take, n^ice of any omission or insuffi- 
ciency in the stamping of any document produced before them. They are 
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uhii to n*(|aire under provi?s«"« (a) to S'-Mdion 35 of the Inrliuii Stamp Act 
dt'foiv they n'ceive in evi<ioiic»f. or act inaler tlie HiiluuisHion the puymciit of 
ilie lieccHsarv dnti<‘S and penalties (wc(* Eusscll Arbritratioii 9t1i editiiai 
page 157) In the present ease the arbitrators being: persons having antlior- 
il:y l>y the consent «>f the parties to receive evidence acted upon the two 
subini.ssions to arhitration without the same being duly slumped contrary 
to tin* fjr*:o'i>iuns of Section 35 of the Indian Stanip Act. 

f hider tiie old practice an award imd to he enforctMl in a suit and in such 
a SJUt the plaintiff had to pruv’C the suhmi.ssion under which the arbitrators 
acted iFernu' v. Oren (l)j and though under the provisions of the Indian 
Act an a\var<l may be enforced in tiie same inaiuier as a decree yet it is still 
iicccs.sary to prove that the arhitratuns acte<l under a valid submission. 

The Arbitration Act has only in this respect made the procedure for 
enforcing an award simpler than that under the former practice. 

Section 35 of the Indian Stamp Act is Imwever clear in its provisions 
and forlmls any ]xa*son luwhiii: by law or consent of the parties autliority 
to rc'ceive evidence (as the arbitrators had in the present ease) from acting 
upon it until it is dii(y stamped. How then can I say on the evidence 
lieforc me that they acte<l on a valid submission when the statute expressina 
says that they shall not act upon it until sufficiently stamped. I must 
confess that I have been unable to see any way out of this difficulty. 
It may however he that if this were the only objection the court could 
remit the matter to the arbitrators. 

Tfie next objection is that the award was made out of time. 

Kuie authorises the arbitrators to consult and adopt the advice of 
solicitors upon any (piestion of law arising in the course of the reference tliat 
is after tht? arbitrators have entered upon the reference. Now it appears 
from the record tliut Messrs. Orr Digiiam & Co. were consulted on 
the 21Hh Af)ri! and they gave their advice on the 1st of May. That advice 
was given to the arbitrators in the course of the reference appears from 
the letter of tin? Registrar to the attorneys of one of the parties dated the 
2rul May in which it is stated that tiie arbitrators have as empowered by 
the rules wliieh govern the reference obtained legal advice on the law 
points raised. Therefore on the 29th April the arbitrators had entered on 
the reference. 

Kale VI (1) provides that the arbitrators shall make their award in 
writing within 14 days after entering on the reference or on or before any 
lahir day to which the arbitrators by any writing signed !)y them may from 
time tii time enlarge the time for making the award. The arbitrators 
purported to enhirge the time for making the award on the 18th of May, 

(1)(1827) 7 B, *0, 427, 
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But on that date the time for making the award Iiad expired and an eularge- 
ineiit by the arbitratorn after their original time has expired is inoperative 
(see Russeii on Arbitration 116). 

But tiien it is said that Rule VI (o) provides tiiat no award shall be set 
aside or varied except for coHusion on the part of the arbitrators. It is 
sufficient for me with regard to this objection to say that the present 
application is not one to set aside or vary an award. 

I am therefore of opinion that the award vvas made out of time and is 
inoperative. 

Now the next objection is that the reference was not conducted according 
to the rules applicable thereto. 

On this objection the first point raised is that the arbitrators improperly 
concealed their names and the fact of their appointment. It is common 
ground between the parties that the arbitrators did conceal their names and 
that neither of the parties knew the names of the arbitratorvS until this 
application was made to the Court. 

By Rule IV one of the duties of the Registrar is to notify arbitrators 
and give notice of hearing. Rule VI (g) provides that certain things may 
only be done with the express permission of the arbitrators. 

It is clear to my mind that the rules contemplate ihe parties being* noti- 
fied of the appointment of the arbitrators so that they may apply to tlie 
arbitrators for the express permission mentioned m Rule VI (g). Again if the 
names of the arbitrators are withlieid from the parties liow can they apply 
to set aside the proceedings for fraud or collusion on the part of the arbi- 
trators as contemplated }»y Rule VI (o) 

Tlie next objection on the riiles is that the arbitrators did not appoint a 
time and place for the hearing of the reference. 

In my (^pinion they failed in their duty in not doing* so. By Rule VI 
(f) the parties have 7 days from the notice of appointment of a time and 
place for the hearing of the reference to sulanit their written statement. 
This period of 7 days does not begin to run until notice of appointment of 
a tiriie and place for hearing of the reference has been given to the parties. 

1 also tliiuk that the permission mentioned in Rule VI (g) to appear before 
the arbitrators is a permission to appear before tliem at the time and place 
appointed for the hearing under Rule VI (f). 

Next it is said by the party op]^)Osing this application that Rule VI (g) 
is ultra vires. 

In my opinion it is not. I doubt very much whether this rule goes 
further than the general rule of Law. Wlietlier the arbitrators should or 
should not hear evidence and the parties by counsel or otherwise must 
depend on the particular circumstances in every case. The rule vests a 
discretion in a person exercising judicial fenotions which must be exercised 
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In a jiulic’ini uiuiincr. Thus tlun-e are many arhitrutioos where the arbh 
trators are ex^jcrts where It is not necessary tor tliein t(» laeir evidence or the 
|*iift'ies as tlie arbitrators have tl'iemseives the expert knowledge renderijig 
them capable of deciding the* matter without Iiearing evidence or the parties. 
On the other hand the reference may he such that tlie arbitrators cannot 
decide the matter in dispute witiiout hearing evidence and the refusal to hear 
evidence in such a ease would atnount U> misconduct on t!ie. part of the 
arbitrators. In the pre.sent ease the arhitrators were correct in declining to 
liear <naMence on tiui allegation of fraud which went to the* iuvalidity of the 
stibiniHsioo. On the other hand they acted improperly in not taking evidence 
to ascertain who were tlie parties liable on the contracts. The arbitrators 
have nev(‘r considered this matter at all and the form of the award is made 
against iiiirm and there is nothing to shew who the members of that linn are. 

The section of the Contract Act referred to by the solicitors to tije arbi- 
iratoi'H has nothing to do with it. 

The present application is to hie the award in Court so that it may have 
the effect of a decree of this Court. But tiiis Court cannot make a decree 
against a firm when it is ignorant as to what persons constitute the firm. 
This being so I am of opinion that not only did not arbitrators act im- 
properly in not taking evidence on this issue but also that the award i.s bad 
on the face of it. But then it is sai<l by the applicant that whatever rnis- 
(‘oiuliict there may have been on the part of the arbitrators tin's is cured by 
Rule \T ( 0 ). As I have already pointed out this rule does not apply as 
the iireseut application is not one to set aside or vary the award. But even 
if tfie application 'were one to set aside the award I am of opinion that 
Rule \T (o) would be no bar to the jurisdiction of the Court to do so if 
inisconduct on the part of the arbitrators were shown or if it were shown 
that the awards were improperly procured. 

Section 14 of the Indian Arbitration Act vests in the Court a discretitm 
to dt) so in any case where the arbitration is a proceeding under that Act and 
R is not competent for the parties by agreement to oust this jurisdiction 
if they desire tlnit the award shoul<l be enforced under the provisions of 
that Act. For tlie above reasons I am of opinion that the present appli- 
cation fails. 

The applicant must pay the costs of this application. ” 

The order was completed and filed on the 12th 
February 1912. 

From this order the present appeal was preferred 
by Baijuath, the legal representative of Hurd wary 
Mull who had been carrying on business under the 
firm name of Hui*dwary & Co. 
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Mr. Pugh {Mr. W. Gregory with hiiai), for the 
appellant. Fletclier J. was in error in holding tliat 
the ijroceedings in arbitration were vitiated becanse 
the contract notes were insufficiently stamped. The 
want of stamp or insufficiency of stamp would not 
invalidate the submission. Further, it is submitted it 
was quite unnecessary to stamp the contract notes witli 
eight-anna stamps on account of the arbitration clause : 
The Bombay Co., Ld., v. The National Jute Milh 
Co., Ld.iX). The practice has always been otijerwise 
[Mr. Ptigli was stopped on this imint]. The other two 
points which tlie resj^ondents iirge are — (i) that the 
awaid was out of time, and (ii) that tlie award was 
made against a firm ami there is notliing to shew 
who the members of the firm Avere. TJiese poiids 
cannot be taken at this stage. Tlieir correct course 
was to move the Court to set aside the award under 
section 11 of the Arbitration Act : Thorburn v. 
Barne.si2), Bache v. Billmghami'd). 

Mr. B. C. Mitter {Mr. A. N. Chaudhuri with him), 
for the respondents. I do not press the question of the 
insufficiency of the stamp, as it could always be cured 
by a penalty. The points I press are — (i) that the 
aw-ard was out of time, and (ii) that tlie award was 
made against the firm, whereas the apiiellants claimed 
relief against iiarticuJar individuals. Rules were 
framed by the High Court under section 20 of the 
Indian Arbitration Act. Under rules 7 to 9 this is 
tlie proiier time for us to raise our objections to the 
award. Under the rules, once the award is filed, 
there is no further opportunity to set aside tlie award 

[Jenkins C.J. The rules appear to be in conflict 
witli the provisions of the Act, and to that extent are 
inoperative.] 

(1) (1912) 1. L. B. 39 Calc. 669. (2) (1867) L. E. 2 C. P. 884, 

(3) [1894] 1. Q. B. 107. 
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] t' the ('niirt holds the I'Ule.s are ixid. and that an 
oi’dei' should l)e iifade for fiUny the awards, tin' awards 
should be taken to be filed as of date, so that we may 
have an opportunity of raising our objections to the 
aw’ards. 
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Jbkkixs C..T. Tills appeal arises out of an applica- 
tion jireferred as far back as the 11th of July 1SJ08, 
whereby it was jirayed that an order should be made 
that certain awards be tiled in Court under the provi- 
sions of the Indian Arbitmtion Act of 1891). The re.s- 
jiondent formulated liis objections in an affidavit, liut 
the principal ground on which the application failed 
before the learned Judge by whom it was lieard in 
che first instance was that tlie whole jiroceedings in 
arbitration were ineffectual, because the submission 
was insufficiently stamiied. We cannot accejit that 
view. The parties have stamjied their document in 
accordance with the practice which has been recog- 
nised by this Court for a long series of years, and 
we are not prepared to question that practice on the 
materials at i:)resent before us. 

But, apart from that, there were certain othei- 
grounds on which the learned Judge tliought there 
was a difficulty in the petitioner’s way, and in parti- 
cular he considered that the award was out of time 
and that there was a difficulty as to who were the 
members of the firm against whom the award went. 

A good deal of difficulty in tins case has been 
occasioned by the rules of Court framed under the 
Arbitration Act. But it appears to me that so far as 
they do create a difficulty, they are not in accordance 
with the Act. Effect, therefore, cannot be given to 
them. The Arbitration Act provides that the High 
Court may make rules consistent with the Act, and 
in particular as to the filing of awards and all 
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proceedings consequent tliereon oi* incidental thereto, 
and all proceedings in Court under the Act. Now, 
the Act itself provides in section 11 that “ wlien the 
arbitrators or ampire have made their award, they 
shall sign it, and shall give notice to the parties of 
tlie making and signing thereof and of the amount 
of tlie fees and charges payable to the arbitrators or 
umpire in respect of the arbitration and award.” The 
second clause of the section provides that “• the arbitra- 
tors or umpire shall, at the request of any party to 
the submission or any person claiming under him, 
and upon payment of the fees and charges due in 
respect of Ihe arbitration and award, and of the costs 
and charges of filing the award, cause the award, or a 
signed copy of it, to be tiled in the Court ; and notice 
of the filing shall be given to the parties by the 
arbitrators or umitire.” That clause appears to me 
to be clear. Then it is provided in section RI that the 
Court may remit the award, and in section 14 that 

where an arbitrator or umj)lre has misconducted 
himself, or an arbitration or award has been improperly 
l)rocured, the Court may set aside the award.” Sec- 
tion 15 provides that an award on a submission, on 
being filed in the Court in accordance with the fore- 
going provisions, shall, subject to certain exceptions, 
be enforceable as if it were a decree of the Court 
The tiling therefore is an act to be done, not on the 
application of the jmrties, but at the instance of the 
arbitrator; and when the award is filed, the result is, 
not that there is a suit in which a decree has been 
passed, but that there is an award which shall be 
enforceable as though it were a decree. This topic 
is very clearly discussed in Tribhuivandas Kallian- 
das (xcijjar v. jivanchand (1), where reference is 
made to In re a Bankruptcy Wofee (2), an English 

(!) (1910) I. L. K. 35 Bom. 1%. (2) [1907] 1 K. B. 478. 
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It a|)i)e.u.s to me tliut we inn.st adhere to iho Act • -iih] 
wiiat we ruu.st „ow do i.s to direct, a« the peOt’ic^i^^^ 

‘Tof ,1,1. Ii 1'“ T"''. “‘““it ’>■, 

f tl'. 9-,l , , " “ 1“"’* filed, tl.», 

tl, ■ 2 , tl, „t Ang,.el Wog , j,,;, 

tod,,.,-. (aet .n„et l,e borne In , 

^■e.S])olKIents consider that tlm,r i n tiic 

which th... / ^ objection 

, hcAe H-e ,er,n,, 

F ,. ^ f ‘''“refore, set aside Mr. Ju,stiee 

iti s oulei, and dii-ect tlie awaid to l» filed. 

Cost, tbroogbout ,..11 be added to the snm awanled 
»o that the enforoement of their payment will depend’ 
upon the power to enforce payment under the award. 

WooDROFFE J. I agree. 


Appeal allowed. 
Attorneys for the appellant: Leslie' and Linds 
Attoi-neys for the respondents : ,S'. D. Dutt f Ghose. 
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Before Air. Justice Chtudhim. 

SARAT CHANDE4 GHOS.B 

V. 

PRATAP CHANDRA GHOSE.* 

Trust-Deed of Trust, construction of-Uncevtainly-Gifl for -religious 
acts (dhuruakarmarthe) and for - religious purposes- (dharmoddeshe) 
Works of public good-^^DUeretlon of trustee. 

A Bettlor by a deed of trust in tbe Bengali Jauguage after deelaring that 
for religious acta {dharmakarm irthe:), with a desire for tiie spritn.nl benefit of 
the deceased forefathers, and to please Visl.nu si,e made over ti.e properties 
ewered by the deed for religious purposes {dharmoddeshe), proceeded to 
direct that certain Tliakoors should be worsliippeJ and maintained, and 
the annual performed out of the income of the trust estate 

and further, by he sixth clause of the trust deed, provided that out of the 
noome wnch should remain after incurring- the e.xpenses aforesaid a sum 
not e.xceedmg one thousand rupees should be applied in supportin-r tbe 
p..or, tlie blind and the destitute, and in i.uparting education, iif upamyan 
(assumption of tbe sacred thread ceremony), in removing marriage d'iffi. 
culties (getting grrls married), or in works of public good. It was to 
be paid at the discretion of the trustee toward dispensarie.s, hospitals 

hanta esocret.es, sc, m 

etc marriage, npanayau etc., excavation and consecration of tanks etc in 
V. ages having a dearth of water, or in the construction and consecration 
Of akaiss.dnatks. The trustee for the time being b.ud under tie deed 
discretion to render assistance beyond a thousand rupees and had also fu (I 
pr to decide where or for -bose education, or 

daughter s marriage the same should be applied. 

s«ob directions as were contained in tire sixth clause of the 
. 1st deed wore void and inoperative for vagueness and uncertaintv 

( ), i.. aimimlm v. C«J, .v.,,..™,,-, j..,, 

"Orifednid Civil Suit No. 5.% of 1910, 

(1) (1907) I. L. R. 31 Bom. 683. (o) figogj ^ 

(3) (1901) L L, B. 20 Bom. 6B2, 
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\\ (I), Snr^J 07 Am{/ola Dahee v. Mohe^i/ironatk Xufk (2) and 

Va^uIraViUifhiB v Pavvatllai (;’) rcferri'd to. 

This was a suit j)ruy]Tig, inter alia, for a deciar- 
ation that a certain deed of trust in the Bengaii 
language dated the 7th day of May 1880 and executed 
l)y ojie ■ Sreemutee Padmabati Dasee, whereof tlie 
defendant, Pratap Cliandra Ghose, was tlie sole surviv- 
ing trustee was void and inoperative, and that the 
properties originull}" dealt witlt thereunder wert^ 
divisible amongst tlie iiiaintifl; and the defendants, 
the plaintifl; being entitled to an equal one-fourth 
share therein. The i>laintiff and tlie defendants. 
Pratap Chandra Ghose and Ganendra Cliandra Ghose, 
were the surviving sons of Breeinatee Padmabati 
Dasee who died on April 16th, 1000. The defendants. 
Jayatsen Ghose and Kanatseu Ghose togetlier with 
the infant defendant, Sreematee Kanchan Kninari 
Dasee, were the heirs of Debendra Chandra Ghose 
who was the fourth and only other son of Sreematee 
Padmabati Dasee and who died on Marcli 4th, 1908. 

In the year 1908 a partition was effected of tlie Joint 
property of the surviving sons of Sreematee Padma- 
bati Dasee and the representatives of the deceased son 
Debendra Chandra Ghose. 

The plaint contained various charges of fraud, 
undue Influence, and misconduct against the defendant 
Pratap Chandra Ghose, which he denied in his written 
statement, and some evidence in respect of these 
charges was given at the trial. They were, however, 
subsequently abandoned, and the plaintiff elected to 
base his claim entirely upon the construction of the 
deed of trust. The points arising upon the construc- 
tion apiiear with sufficient clearness from the Judg- 
ment of the learned Judge. 

ft) (1835) 5Cl & F. U1. (2) (1879) I. L. R. 4 Oaie. 508. 

(3) (1899) 1. L. li. 23 Born. 72.5 ; L. E. 26 I. A. 71. 
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. for the 

plain titt. The deed of trust is void for uncertainty- 

Lewin on Trusts, 12th Edition, p. 152. A uift "to 
rustees for Aharam is void : Eimchordas Vandravan- 
da. V. Parvatihui (1). A gift to such charitable or 
I'ehgxous- institutions as my trustees may select and 
HI sucli proportions to each or any as they mavflx” 
is kid : Grimond {or Macmtyre) v. Grimond (2). TJie 
Court could not supervise tlie administration of a 
lust oi tins nature: Trikumdas Barnodhar v Hari~ 
da, Morarji (3), Bai Chadunhai v. Dady NusJ- 

S' for the 

e eiu ant, Pratap Chandra Chose, submitted to the 
pxdgraent of the Court. 


Chaudhom J, This was a suit to obtain a deciar 
atmn tha a deed of tmst executed by Padmaba j 
Dasee mother of the plaintifl. aftectiug certaiuTher 
properties was void and inoperative, and that he and 
her Other hens were entitled to a partition o these 
properties aodOrding to their sha.es. The p JS 

with •'“•i lias elected not to go on 

With It, and rests his claim entirely on th^ -vr. 

.ion of the trust deed. He cont^ilAnrAtl 


(1) (1899) I. L. E. 23 Bom, 725 ; 
L. E. 26 I A. 71, 

[19051 A, a 124, 


(3) (1907) r. L. R. .31 Bom. 583. 
C) C901) I. L. B. 26 Bora. 632. 
(3) (1879)1. L. R. 4 Calc. 608. 



VOL. XL.] CALCUTTA SERIES. 

«reate<l by the sixtli clause are void and uiopenitive. 
It is, therefore, unnecessary to deal with tlie evidence 
recorded. 

The reason for executing (he trust deed is given 
in the following passage, taken from the Court tj-an- 
Siation : “ Now 1 do, for religious acts (dhannakar- 
nuir the) with a desire for the spiritual i)enelit of the 
deceased forefathers, and to please Vishnu, make over, 
f(»r religious purposes (dharmoddeshe)” etc. The 
expi'essious religious acts " and “ religious purposes” 
do not accurateiy render the equivalent Bengali 
expressions which cojinote more. 

The lady then directs tliat from the income of 
tlie immoveable proi)erty belon'ging to lier. certain 
Thakoors are to be worshipped and maintained and that 
the income derived from her moveable properties is to 
be applied for the performance of the annual 
mh. This is followed by the following directions : — 
Sixth clause. — “ Out of the income which shall remain 
after incurring all the aforesaid expenses a sum not 
exceeding one thousand rupees shall be applied to 
supiJorting the poor, the blind, and the destitute, and 
in imparting education, in ttpanaym (assumption of 
the sacred thread ceremony), in removing marriage 
difliculties (getting girls married), or in ivorks of public 
good, that is, shall be paid at the discretion of the 
trustee towards dispensaries, hospitals, chai-itable 
societies, schools, or any students’ education, feeding 
the poor etc., marriage upanayan, etc., excavation 
and consecration of tanks etc. in villages having dearth 
of water, construction and consecration etc. of ghats 
and maths, and the trustee shall, at his discretion, 
have power to render assistance beyond a thousand. 
The trustee for the time being shall have full i)ower 
in the matter of deciding where or for whose education, 
or upanayan, or for whose daughters’ marriage the 
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Hume sliali be applied. The poor, the blind, the desti- 
tute, the helpless, and stndeuts having no means, or 
persons having daughters to be married belonging to 
the lines of my sons and daughters are not outside the 
class of the ijoor, the blind, the destitute, the help- 
less students having no means, and persons having 
daughters to marry mentioned above. 

"" Seventh clause . — The trustee shall take from the 
executor of my will the amount which will be due 
according to the provisions of the will and the said 
money shall form a ijortion of the property mentioned 
in the fourth provision of this Deed of provisions. 

Eighth clause . — If after all the above expenses 
tliere be any balance out of the income of the Govern- 
ment securities or of the property accprired in ex- 
change tlierefor, the .same shall be gradually laid by, 
because tlie prices of the articles etc. are gradually 
rising and will rise, therefore in the event of their 
being increased in expenditure, increase in the original 
fund will be nece.ssary. Should ever any one in the 
lines of my sons being in straitened circumstances, or 
having daughter to marry or son to educate have no 
other means, which God forbid, the trustee for the 
time being shall, at his discretion, help him as much 
as may l)e possible, no one, however, shall have any 
claim or objection thereto. 

Ninth clause . — If there be any balance after the 
aforesaid expenses the same shall be gradually laid 
by, and in the event of any body in my line being in 
straitened circumstances, which God forbid, the trustee 
for the time being shall at his discretion occasionally 
help him a little. No one shall have any claim or 
objection thereto. The .same shall be like an absolute 
donation.” 

In the original, there ism. full-stop after the words 
“or in works of public good,” in the sixth clau.se, 
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and the next sentence begins with “^?(1 ’’ (/or example 
or “ that is," as in the Court translation), •' Ijospitals, 
charitable disijensaries etc., etc.” 

It has been held in a long series of cases that un- 
less the subjects and objects of a trust of the character 
mentioned in clause six can be ascertained, tlje trust 
must be held to be bad. 

In Trikumdas Damodhar v. Raridas Morarji (1) 
Oliaudavarkar .1. held that tlaere could be no doubt 
upon the authorities that a bequest “ for i>urposes of 
popular usefulness or purposes of charity” was void 
for uncertainty. In Grimond {or MacIntyre) v. Gri~ 
mond (2), Lord Halsbury held that a bequest to such 
charitable or religious institutions, and societies as 
the trustees might select, was void for uncertainty. 
The directions are so vague that the Court is not 
called upon to make a new will for the testator. 

In this case the words are similar. Purp>oses of 
popular usefulness, of charity, of religious acts are 
all mixed up and absolute discretion has been given 
to the trustee to apjrly any portion of the fund to an^^ 
of them. I, therefore, hold that the whole of the trast 
in that clause, is inoperative. It would be impossible 
for any Court to correct or reform the maladminis- 
tration of such a trust, or direct due administration 
thereof. In £ai Chadunhai v. Dady Nusserwanji 
Dady (3), IStirling J. following Williams v. Kershaw 
(4) held, where the gift was for benevolent, charitable 
and religious purposes, it meant benevolent, or 
charitable or religious purposes and, therefore, the 
bequest was void for uncertainty. Reference has also 
been made to Surhomungola Dabee v. Mohendranath 
Nath (5), in which V/hite J. held that a trust for 

(1) (1907) I. L. R. 31 Bom. 68.3. (3) (1801) I. L. R. 26 Bom. 632. 

(2) [1905] A. 0. 124. (4) (1836) 5 Cl. & F. Ill, 

(6) (1879) I. L. B. 4 Calc. 508. 
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}Hii‘i>()ses ol constnictJoii tmd erection of a piicca 

hiitiiing ghat, at a suitable place on the river Hooglily 
surrounded by a chandjiey, and two temples of Siva, 
was void for uneertahity. This case shows to what 
extent our Courts have gone against bequests of a 
vague and uneertai n character. 

It wiis held in Ranchnrdas andravand is v. Par- 
vatihai (1), that a gift for dharam was too vague to bo 
given effect to. It was said that the objects which 
cun be considered to be meant by the word are too 
vague and uncertain for the administration of them 
to be ttuder any control. Having regard to all these 
decisions and upon the construction of the document, 
I hold, as 1 have already said, that tlie trusts in clause 
six are inoperative. 

The resxilt, therefore, is that the properties dealt 
with in the trust deed, or such proj)erties as now 
represent them, are merely ciiarged with such neces- 
sary expenses as were incurred in the lifetime of the 
lady for the maintenance and worship of tlie Thakoors 
mentioned in the third clause, and the annual Durgot- 
shah mentioned in the fourth clause. 

To avoid an expensive reference the parties have 
agreed to a scheme of management in respect of these 
properties. Those terms will be put in signed by the 
adult parties. 

So far as the infants are concerned, I hold that the 
termination of this suit in this manner is beneficial for 
them. There was prospect of long and bitter litiga- 
tion involving expensive enquiries, and I consider it 
for their benefit that the suit, should have termi- 
nated in this way. I sanction the scheme as for their 
benefit. 

Attorney for the plaintiff : M. M. Ch-itterji. 

(na8£!9) I. L. R. 23 Bom. 725. 
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Attoi'iiey for the clefendaiit, Prutap Cliandra (Jliosc ; 
G. C. 

Attorneys for the defendant, Ganendra Cliandra 
Ghose : B. N. Basil &■ Go. 

Attorney for tlie defendants, Jayatsen Ghose and 
Eanatsen Ghose : M. M. Chatterji ( junior). 
Attorjiey for the guaixlian ad litem of tlie defend- 
ant, Kanchan Kumari Dassee: B. B. Neivrjic. 
U. B. P. 


CRIMINAL REVISION. 


Before Mr. Justice Holmwood and Mr. Justice Carndujf. 

POCHAI METEH 

V. 

EMPEROR.* 

Sanction for prosecution — Appeal, right of — Gra7it or refusal of sanction 
bg a lower authority — Application to sujjerior authority whether a matter 
of appeal or rerisiou — Limitation of the pei'iod of suck application — 
Crmtinal Procedure Code (Act F of ISdS), s. 195 (6) — Limitation Act 
(IX of 1908% Sch. L An. 154. 

Sui,»-seetion {6') of s. 1 95 of the Criminal Procedure Code does not corife)* 
a riglit of appeal to the superior autliority, but only invests the latter with 
powers by way of revision. 

Hardeo Shtgh v. Hanuman Dai Narain (1), Muthmwami Mudali v. 

Okeiti (2) tijscussed and distinguished. 

Hari Mandal v. Keshah Cha^tdi'a Marina (S), Mehdi Hasan v. Tota Ram 
(4) approved. Ram Charan Taluhdar v. Taripulla (5) referred to. 

Wiiere tiie Cj[uestion arises with reference to Article 154 of the Limita- 
tit>« Act (IX of 1908), it iias merely to be stated that there is a doubt as to 

® Criminal Revision, No. 983 of 1912, against the order of M. Yusuf, 
Sessions Judge of Biirdwan, dated June 4, 1912. 

(0 (1903) I. L. K. 26 All. 244. (3) (1912; 16 C. W. N. 903. 

(2) (1907) I. L. E. 30 Mad. 382. (4) (1892) I. L. E, 15 All. 61. 

(5) (1912) I. L. R. .39 Oalc. 774. 
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whetiier an appeal lies or not in such a case in order to give the applicant 
the henelit of the longer period. The High Court accordingly directed the 
BessiouH Judge to hear an application to revoke a sanction made to him after 
tlte expiry of a month from its date. 

//^ r« North. Ex 2 >ctrte Haduch {i).^ Gopal Lai Bahai v. Bahornl{'2,) 
hdlowed. 

Thk facts were as follows. On 29tli May 1911, the 
petitioner lodged an infonnation at the tbana tljat one 
Kali Cluirn Ta had been caiiglit in the act of stealing 
Huitie mangoes. Before the termination of the police 
investigation which followed in respect of the alleged 
offence, rlie petitioner presented an application to 
Moiilvie A. Samad, Dei>aty Magistrate of Biirdwan, 
impngning the conduct of the imlice, and praying for 
a summojis and judicial inqnry. After the receipt of 
the police report to the effect that the information was 
false, the Magistrate directed the issue of a notice on 
the petitioner to show cause why he should not be 
prosecuted under s. 211 of the Penal Code ; wdiereuj)on 
the latter again prayed for a judicial determination of 
Iris complaint of theft, and the Magistrate appeared to 
have fixed a date for its hearing. On the 13th June 
1911, Kali Churn Ta filed a cross complaint against the 
petitioner for wrongful confinement and assault, which 
the Court directed to be put up pending the theft case. 
The Magistriite, after examining several wntnesses in 
the petitioner’s case, dismissed the complaint on the 
25th July, and accorded sanction to prosecute him, and 
then proceeded with the counter case. 

On ai>plication by the petitioner to the District 
Magistrate, he direcied a further inquiry into the 
complaint, and set aside the sanction by his order dated 
the Ith August 1911. Thereuj)on, Kali Oharan moved 
the High Court and obtained a Rule on the District 
Magistrate to show cause why his order should not be 

(1) [1895] 2 Q. B. 264, 270. (2) (1 91 1) 15 C. L. J. 120, 
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quashed, which was made absolute, oil the 10th January 
1912, oil the ground of want of jurisdiction. After the 
receipt of tlie High Court recoi’d, the case was put up 
on the 12t]i i’ebruary before the .Joint Magistrate in 
charge, who directed the petitioner to appear and 
answer the complaint against him, under s. .342 of the 
Penal Code, brought by Kali Charan. On the 24th 
Pebruary, tlie iietitioner applied to the Sessions .Tiaige 
of Bnrdwan for revocation of tlie sanction, and for 
confirmation of the order of the District Magistrate 
as to a further inquiry. The Sessions Judge, however^ 
without entering into the merits of this application, 
rejected it, on the 4th June, on the ground that it was 
in the nature of an appeal, and therefore barred under 
Art. 154 of the Limitation Act. 

Babu Manmatha Nath Mukherjee, for the peti- 
tioner. 

Baba D. N. Bagchi and Babu Baj Kumar Boy, for 
the opposite party. 

Holmwood .T. The question which arises upon 
this Rule is whether the provisions of Article 1.54 
of the Limitation Act are applicable to proceedings 
under section 195 of the Code of Criminal Procedure 
or, in otlier words, whether that section grants a right 
of appeal as laid down in section 404 of the Code. 

Now section 404 of the Code states very precisely 
that no appeal sliall lie from any jndgment or order of 
the Criminal Court, except as provided for by this Code 
or by any other law for the time being in force. 

In order, therefore, to give a right of appeal, sec- 
tion 195 must contain, in our opinion, within itself a 
distinct declaration that there is a right of appeal, and 
we can find no such declaration either expressly or by 
implication. It is true that a Pull Bench of the 
Allahabad Court in the case of Hardeo Singh v. 

> 16 
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Hanuman (1) held, iu answer to an academic question, 
that tlie expression in section 439 giving certairi 
powers to a Court of appeal raised an inference that 
the Legislature in referring to a “ Court of appeal ” in 
connection with section 195 sub-section (6), regarded the 
application to be made under that sub-section as an 
^ application made to a Court of appeal, and, therefore, 
in the natuie of an appeal. But the Full Bench went 
on to say ; “ It does not appear, however, to us at all 
material by what name the application is called in 
pui-suance of which the Appellate Court sets aside an 
order for sanction, and gives sanction under the pro- 
visions of section 195.” 

The Allahabad Court had not before it this ques- 
tion of limitation, and this question is the only 
question upon which the designation of the proceeding 
under section 195 could be of any importance what- 
ever, and it is, therefore, solely in connection with 
this point of limitation that we are concerned with it. 

Ihere is another ruling, to which we have been 
referred, in Muthustvami Muclali v. I'eeni Chetti(2) 
in Madras. This is also a ruling of a Full Bench of 
that Court iu which the question was decided whether 
on revocation of a sanction by a lower Ajrpellate Court 
the party aggrieved could proceed to the High Court 
in the same way as it could if there had been a refusal 
of sanction : and the Full Bench held that the revoca- 
tion of sanction was precisely the same thing as a 
refmsal of sanction, and that the same right of proceed- 
ing to the authorized Appellate Court, as laid down in 
section 195, was given to the party aggrieved. In 
coming to this decision the Full Bench has somewhat 
loosely made use of the ex2rre8sion “ right of appeal,” 
and this has been used throughout the Judgment • 
but it does not touch the point before us, and for 
(1) (190.9) I. L B. 26 All. 244. (2) (1907) I. L. R, 30 Mad. 382. 
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the iiarposes of that dociaion it did not in tlie least 
matter whether the Fall Beach made ase of the words 
right of appeal ” or right of petitioning for .sanction 
or revocation of sanction. 

The only case reported which deals witli the matter 
directly is the case of Hari Manclal v. Keshab Chan- 
dra MannaiX) to which one member of the present 
Bench was a party. It is there laid dowii that, inas- 
much as an application under sub-section (5) of section 
19.5 of the Criminal Procedure Code is not an appeal, 
within the meaning of sub-section (2) of section 22 of the 
Bengal Civil Courts Act, the Court to wliich an appli- 
cation to revoke a .sanction or grant a sanction is made 
cannot transfer the case to a Subordinate .Judge. This 
case perhaps does not cover the whole ground, but it 
certainly s authority for the view that an application 
under section 195 is not an apx)8al within the meaning 
of section 404. It had already been decided in a .sense 
bj’’ another Bench of this Court in Ham Charan 
Talukclar v. Tai'ipulla (2), and I may mention that the 
Criminal Bench of this Court, over wdiich I liave had 
the honour to preside for the greater i^art of the last 
two years, has decided, on more than one occasion, 
that an application under section 195 is not an ai)i)e!d, 
although that was not decided with regard to this 
question of limitation. But as this is a question of 
limitation, it has merely to be stated that there is a 
•doubt as to whether this is an ai>x)eal or not to give 
the applicant the benefit of the longer period. That 
is a rule which has been laid down by Lord Esher In 
the case of In re North. Ex parte Hasluck (3), and it 
is a irule which has always been followed in this Court 
and is cited in Copal Lai Sahai v. Bahorni (4). 
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(1) (1 912) 16 0. W. K. 903. (3) [189.5] 2 Q. B. 264, 270. 

<2) (1912) I. L. R. 39 UaJo, 774. (4) (1911) 15 C. L. J. 120. 
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Speaking for myself, I think that the considerations 
.set out by Knox J, in the case of Mehdi Hasan v. Tota 
Ram (1) are of extreme force anti lay down the correct 
view of the law, but it is only necessary to hold, 
although we do not so hold, that there is any doubt 
on the .subject, to give the applicant the benefit of the 
law of limitation. While, therefore, we have no 
doubt in our own minds that there is no appeal under 
section 195 and that it is a matter of revision, we have 
no hesitation in making the Rule absolute, and direct- 
ing tliat the learned Judge in the Court below should 
deal with the matter as if there was no limitation at 
the time of hearing the application. 

The stay of the charge under section 3-12 is no 
longer necessary, and may be discharged, but stay of 
the trial under section 211 will, of course, abide the 
result of these proceedings. The Rule is made absolute, 
and the case remanded to the lower Court. 

Carndufp J. I agree. Sub-section (6) of section 195 
of the Code of Criminal Procedure, 1898, provides that 
any sanction given or refused under tliat section may be 
revoked or granted by the higher authority indicated. 

I think thau this language is .such as to confer, not 
a right of appeal on the person aggrieved by the grant 
or refusal to tile higher authority, but a discretionary • 
power of interference on the higher authority. What 
is given is not a right of appeal from below, but i)Ower 
to intervene, if thought advisable, from above. 

E- H. M. Rule absolute. 


(1) (1892) 1. L. R. 15 All. 61. 
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Tlie plaintiff brought a suit for doclarat!-.,, fi.„+ , 
thn family deity, and ,vas entitled a.s such to cxcwj 
disputed properties on behalf of, the deity, and also f ^ tl'« 

the reftistration of the name of tl.e principal defo^i f ^ '^''‘‘''^“'•“tion that 

endowed properties with the plaintiff ' in the ^ 00 !^ ortre"col 7 T 
improperly made. He valued the suit for n C-^Uector was 

11 , 00 . 5 , and paid Ils. 10 as court-fees 
of the Court-fees Act. Subsequently; mrL Tl r ’ 

the Specific Relief Act by the principal d f ^7 

suit, a prayer was added in the plaint to ' i^earing of the 

principal defendant from interfering with the pLlitS'^r 
mshehait and managing the debuUer properties and f n'“^ f'u&s 
ice was paid by the plaintiff under Sclmdule r ^ “^O^alorem 

having heard the suit and dismissed it ,m t) ^ 

to the High Court, and upon the memorandum ZTpVl] 
m tlm same manner as in the Court of finst instance f 
Eeld, that the prayer for injunction was arbitrarii,- 1 

value was the value of the relief claimed . An? ^ ““durvalued, that its 

pay ad valorem court-fees upon the nl •’ r 7 “ 

_ Original Decree, No. 118 of 1910 

( 1 )( 1907 ), 11 C. W = N 7 nii /.xr 

' 6 C:l.j .427 ^ ! ^/®<» 6 )I-L-E. 3 lBom. 73 . 

( 3 ) ( 1890 ) I. L. R. 17 Calc. figo. 
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i!)t2 Appeal by Raj Krishna Dey, the plaintiffl. 

{[[[ This was a suit brought on the lOth July 1908 by 

Ktiisii.NA tin, ])laintiff against Bipin Behari Dey and other 

Oev 

5 . meml)ers of a joint Hindu family for a declaration of 

title as sole shebait oi the family 
deity, for a farther declaration that he, the plaintiff, 
was entitled to the exclusive possession of the dis- 
puted i)roperties on behalf of the deity, and also for a 
declaration, that the registration of the name of Bij)in 
Behari Dey as joint owner of the endowed properties 
with tlie plaintiff in the books of the Collector was 
improperly made. He valued the suit for the purposes 
of jad.sdiction at Rs, 11,005, and paid Rs. 10 as court- 
fees on a valuatioji of the same under Schedule II, 
Art. 17 (m) of the Court-fees Act. On the 14th May 
1909, when the case came on for trial, the defendant, 
Bipin Behari Dey, took the preliminary objection, 
that the suit was not maintainable in view of the 
])rovdsions of section 42 of the Specific Relief Act. 
The plaint was accordingly amended by the addition 
ot a prayer, that Bii>in Behari Dey be pfohibited fi'om 
interfering with the plaintiff performiiig his duties' 
as shebait and managing the debutter properties, and 
a lurther ad valorem fee of Rs. 75 was paid by the 
plaintiff under Schedule I, read with section 7 (iv) (d) 
of the Court-fees Act, for the injunction. Upon the 
suit Ijeing dismissed on the merits by the Subordinate 
Judge, the plaintiff appealed to the High Court, pay- 
ing the court-fees on the memoi’andum of appeal in 
tlie same manner as in the Court of first instance. 

Babu Tarak Chandra Ohakravarti, for the re- 
spondent. I have a preliminary objection to take in 
this apjjeal as to its incompetency. Originally the suit 
was 'brought on payment of Rs. 10 as court-fees - 
The court-fees on the memorandum of appeal were 
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a suit for recovery of possession uKi 
circumlocution will niuL it mi ’ amount of 
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possession of property worfi. ^‘^<^Jai,ition is for, 

in tlie present suit an 5 , 000 , as 

In ti,i,s ease it was ml tl,o“mop ieT” 
sMaiMa-p, that was claimed 

that tile plaintiff has i,aid the ,, roper' sntowion is, 
mere declaratory suit and 1.^ ^ l“ ,lc’T “ " 

»nd that he is entitled to brine d‘ , 1’“^’ 

Court on the basis ol the vabmim,“T; “ ““ 
prepared, however, to nav 1^7 , I “m 

fees on tlie meinorandnm ot 

time to pay the same. ^ ^ for 

The respondent was not c->lia,i 

not cdUed upon to reply. 
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Ii)i2 of Lakhi Barahu Jixx and the principal defendant is 
not a shebait of the idol, anxl also for an injunction to 
Kkikh.va restrain the defendant from interfering with his 
imssession of the endowed properties. In the plaint 
originally framed, there was no prayer for an 
' ■ injuDction. Objection was, therefore, taken by the 
(lefendant to the effect that the suit was not maintain- 
able in view (xf the px’oviso to section 42 of the Specific 
Relief Act. The plaintifi! then amended the plaint 
and inserted the jxrayer for injunction to which 
reference lias just been made. He valued the suit for 
the purposes of jurisdiction at Rs. 11,005, but for the 
purpose of payment of court-fees valued the prayer 
for injunction at Rs. 1,000. He then paid Rs. 10 as 
court-fees for the declaration under Schedule II, Art. 
17 (ui), and Rs. 75 for the injunction under Schedule I 
read with section 7 (w), (d) of the Court-fees Act, 
1870. The suit was heard on the merits and dismissed. 
The plaintiff has appejded to this Court, and upon the 
memoj'andum of appeal, he has paid court-fees in the 
same manner as in the Court of first instance. It has 
been contended on behalf of the respondents that, under 
section 8 of the Suits Vahxation Act, the valuation 
for the purposes of court-fees is identical wdth the 
valuation for the purpose of jurisdiction, and that, 
consecpiently, if the value assigned by the plaintifi! 
for purpose of jurisdiction be accepted,%he plaint and 
the memorandum of appeal are both insufficiently 
stamped, while, if the value assigned by the plaintiff 
for purposes of court-fees be accepted, the appeal 
lies to the District Judge and not to this Court. 

Section 8 of the Suits Valuation Act provides as 
follows:-" Where in suits other than those referred 
to in. the Court-fees Act, 1870, section 7, paragraphs V, 

VI and IX, and paragraph X, clause (d), court-fees are 
payable ad valorem under the Court-fees Act 1870, the 
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value as detemiiimblefor tliecoinputatiori of court-fees 
and the value for the juirposes of jurisdiciioi! shall 
be the same.” The suit as framed falls within section 
7, clause IV, sul)-clause (c) of the Court-hjes Act, 
1870. Consequently, the value as determined for 
purposes of jurisdiction, namely, Hs. l l,0f'.5, must also 
determine the value for the purpose of payment of 
court-fees. 
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The same conclusion follows from another point 
of view. Section 7 (c) of the Court-fees Act provides 
that the amount of fee payable in siiifs to obtain a 
declaratory decree, where, as here, consequential relief 
is pmyed, shall be determined according to the 
amount at which the relief sought is valued in tlie 
plaint or memoramium of aiqieal. It was pointed 
out by this Court iu the case of TJmatiil Bat-ul v. 
Nanji Koer{l), that incases falling under section 7 (iv) 
of the Court-fees Act, although the plaintiff is to 
state the amount at which he values the relief sought, 
the Legislature never intended that the plaintiff 
should be at liberty to assign any arbitrary value and 
thus be free to choose cajiricioirsly forum of trial 
or appeal. The same view was talien in Dayaram 
Jagjivan v. Oordhandas Dyaram (2) and is implied 
in Boidya Nath Adya v. Makhan Lai Adya (3). In 
the ease before us, there is no room for controversy 
that the prayer for injunction has been arbitrarily 
undervalued. The iffaintiff contends that he is the 
sole shebait of the idol Lakhi Baraliu Jiu, and is 
entitled, as such, to exclusive possession of the dis- 
puted properties, oji behalf of the idol. He further 
contends that the i>rincipal defendant has been 
improperly placed in joint possession of tlje endowed 
jjroperties under an erroneous order of the Revenue 

(t) (1007) 11 0. W. N. 70.0 ; (2) (190(i) 1. L. R. .01 Bom. 73. 

C O. L. J. 427. (3) (1800) I. L. R. 17 Calc. 680. 
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aaUiorities made, on tlie (5tli May 1908. If he sncceeds 
ill these contentions, he will obtain e.'iclnsive possession 
of tlie endowed x)ropertie.s, of wliich according to his 
allegation he was in joint possession at the date of the 
commencement of the suit. The value of the pi-ayer 
for injunction, therefore, is the value of the relief 
claimed by the plaintiff, and upon the facts stated 
that value, as estimated by the plaintiff himself, is 
Rs. 11,00.5. The plaintiff is, therefore, bound to pay ad 
valorem court-fees upon the i^laint and memorandum 
of ajipeal, on the basis that the value of the relief 
claimed is Rs. 11,005. The court-fees payable upon 
Rs. 11,005 is Rs. 520; but the iilaintiff has paid only 
Rs. 75 ; he is thus liable to jiay the difference Rs. 445, 
both upon the plaint and the memorandum of appeal; 
he is accordingly directed to pay court-fees to the 
extent of Rs. 890 within three weeks from this date. 
If the amount is paid, the appeal will be heard. If it 
is not imid, the Court will consider what further order 
should be passed. The appeal will stand adjourned 
for three weeks. 

The re.spDndents are entitled to the costs of this 
hearing. 

Appeal adwiirned. 

[The court-fee was paid, and the appeal heard on 
the merits: .see next case. Ed.] 


0. M. 
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Before Mi\ Jmtice Mookerjee aui 3fr. Jaaiwe Beachcroft. 

RAJ KRISHNA DEY HJi-i 

V. Jultj 18 

BIPIN BEHARI DEY.* 

MiUgio'm Trust — Deed of emluwment — Hole shehait — Appiuntment of neu- 
ehehail in ease of death — Appoiainunt how to he made — Meceieer 
pendeute lite. 

Trusts will not be allowed to fail for^wantof a trustee, and, consequently, 
if the nominee dies before qualifying or afterwanis, the Court will appoint 
a trustee. 

In re Orde (I), Re Amhlers Trust {2)^ Gunso7i r. Simpson 0)^ In re 
Bmirthumite s Trusts (4) referred to. 

Where a shehait is dead and there is no provision in tiie deed of 
endowment about the mode in wliich tlie office is to be filled up, the Court 
will not read into tlie <leed of endowment a provision for appointment to 
the office of shehait which is not to be found therein. It becomes incum- 
bent upon the representatives of the founders to make an appointment 
to the office of shehait, and upon failure to do so the Court has power to 
appoint a new trustee, and will exercise this power whenever there is a 
failure of a suitable person to perform the trust either from original or 
Sirpi^rvenient disability to act. 

Sital Das Babaji v. Protap Chandra Sarma (5) referred to. 

The appointment of a fit and proper person to be a new trustee is not 
a matter of arbitrary discretion of the Court. The appointment must be 
made subject to well known and defined rules. 

In re Tempest (6) referred to. 

Where a receiver appointed pendente Ute was directed by the Subor- 
dinate Judge to continue to manage the properties on the scheme laid down 
in the deed of endowment, pending an agreement between the parties to 
appoint a shehait : — 

* Appeal from Original Decree, No. 118 of 1910, against the decree of 
Bajendra Nath Dutt, Subordinate Judge of Miduapore, dated Aug, 23, 1909. ' 

(1) (1883) 24 Ch. D. 271. ( 4 ) (1871) L. ii 11 Eq. 251. 

(2) (1888) 59 L. T. N. S. 210. (5) (1909) 11 C. L. J. 2. 

(3) (1868) L. B. 5 Eq. 332. (6) (1866) L. B. 1 Ok App. 485. 

, ■ ' ^ ' 
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tli ifc tho proper coarse to follow was, either to dismiss the suit, 
B* the parties so desired, to appoint a sliehait and place the properties 
his hands. This latter (jrder could be propjrly made only after amend- 
of the prayer in the plaint. 

Appeal by Raj Krislma Dey, tlie plaintiff. 

The parties to the .suit were originally menihors 
a joint Hindu family governed by the Bengal 
'^cliool of Law. In 1887, one of the members of this 
^ainiiy !),.(, ^ suit for partition of all the joint 
lainily properties against the rest of the members. 

the ,5th Deceinl)er 1888, daring the pendency of this 
partition sui t, tho parties filed a petition of compro- 
^^ise, and a decree in terms of the compromise was 
aecoi'dingly passed. Under the solenamah (deed of 
coinpfomig^i) it was agreed, intei' alia, that certain 
‘‘Specified i)roperties were to be set apart for the 
'W'orsliip of the family deity and for the performance 
Various religious duties in connection with the 
"'vorship, that the shehait was to manage the properties 
the modes prescribed, to render accounts and to 
apply t!ie income for the benefit of tho endowment in 
the way defined in tlie instrument, that the d'ibiM'ir 
properties should for ever remain undivided, that 
male member only of the family was to be 
appointed shehait, that sliould atiy shehait neglect the 
i^ervices of the deity, or cause any injury to the estate, 
the otlier co-sharers, or a nrajority of them, wmi-e to 
comi)eteut to remove the shehait and to appoint 
another member of the family as shehait, who would 
be governed by the rules set out in the solenamah, 
and that one Nemai Cliand Dey, a member of the 
jaiut family, was aj)pointed the first shehait. No 
provision, however, was made for the succession to 
Uie office of shehait in the contingency of death, of the 
^•■«t .sheftaiL On the 5th December 1900, the parties 
the i^etitiou of compromise executed and registered 
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a deed of endjwinent, or arpr/nnama, embodying the I9t2 
term.'? of the soleunmah uad confirming the endow- 
meat previously intended to be created. Under thi.s Kkishna 
arprtnnama Nemai Ctiand Dcy was to contiime in 
his oflice of shebait. Nemai Cliaiid Dt^y died on the Boin 
1.5th November 1907, and on the 7th Fcbniary 1908 
a majority of the co-s!iarer.s iinanimoasly chicted Raj 
Krislina Dey as shebait under the arp'umama and 
duly executed a neojpatra, or deed of appointment, in 
his favonr. Blpin Behary Dey, one of the sons of 
Nemai Ohand De\^ liowever, did not join in tivis 
ai>pointment, and, sul>seque)itly, got liis name regi.s- 
tered. in the l)ooks of the Collector as a joint shebait 
along with Raj Kri.shna Dey. d’liereupon, on the 10th 
July 1908, Raj Krishna Dey brought a suit against 
him for a declaration of his, tlie plaintiff’s, title as 
.sole shebait, for a declaration that Bipin Behary Dey 
was neither the exclusive nor a joint shebait, and for 
a declaration that the registration of the name of 
Bipin Behary Dey in the books of the Collector 
Wius Illegal, and that he should be prohibited from 
interfering with the plaintiff performing his duties 
as shebait and iminaging the debntter properties, and 
made the rest of the membei’s of the joint family 
pro formd defendants. This suit was dismissed by 
the Subordinate Judge, who held that the plaintiff 
was not lawfully appointed shebait of the idol, and 
that the proi)er procedure to follow was for the parties 
to agree to the appointment of a shebait. Pending 
such agreement, the Subordinate Judge placed the 
endowed properties in the hands of the receiver, who 
was originally appointed receiver pendente Ute. The 
plaintiff, thereupon, appealed to the High Court. 

Baba Mahendra Nath Boy and Babu Bara Kit- 
mar M^itra, for the appellant. There is no express 
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provision in the atpannama for the appointment of 
a shehait In case of death, bat there is a distinct 
provision that the office should be held by a single 
male member of the family. Tliere is sufficient 
indication as to how the appointment should be made, 
and the power to make such an aj)j)ointinent has been 
duly exercised by the majority of tlie members of the 
family in favour of the appellant, who has been 
elected shebait under a deed of apiiointment, on which 
I rely. 

Baba Tarak Chandra Chukerhatty, for the 
respondents, did not, at the suggestion of the Court, 
object to a suitable person being appointed shehait-, 
and the case was remanded to the Court below. 

Mookbrjee and Beachcroft J,L This is an 
appeal on behalf of the plaintiff in a suit for declara- 
tion that he is the sole shehait of an idol Lakshmi 
Barahaji Thakur, and that the first tlefeudant is not 
entitled to act as shehait, either jointly with him or 
separately. It appears that, on the 5th December 
1888, in the course of a litigation, between some of the 
present xiarties and the predecessors of the others, 
a petition of comijromise was filed, b37 which the 
parties agreed to dedicate specified jiroxierties for the 
benefit of the idol. Under that x>etition of comi)ro- 
mise one Nemai Chand Dey was appointed the first 
shehait. Twelve years iatei', on the 5th December 
1900, the xjartios to the iietition of compromise 
executed a deed of dedication, called an arpannama, 
by which the endowment previously intended to 
be created was confirmed. Under the arpannama 
Nemai Chand Dey was to continue as the shehait of 
the idol. It was farther iH'ovided that, il the shehait 
was found guilty of neglect in the performance of the 
worship, or of causing any injury to the estate, the 
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other co-Hli.-irers, or a majority of tiiern. wouhi be 1912 
eompeteiit to (li.smis.s him ami appoint aiiotli(‘r 
membcM ol. tli(> laiuily as a shfibaif. modes in Kuishna 

wl! icii the properties were to be mana«-<><!, tlie aecou nts 
ren(ler<‘(l ami the income a]>plied for tlie l)enefit of Hei.v 
Ihe endowment were also defined in lids instrument. 

It was finally stated thenn'n that the rnles re^^aidiiif^- 
the ofiiee of .s7/e//7?7 would apply to tiie present ,s‘//m 
tet/, as well :is to the shehait who miyht succeed to 
that ollice in fiitnre. Thei'e was no provision made, 
however, for succession to the ofiiee ot nhehail tlie 
parties contemplated the removal of a shehaif by 
reason of default or misconduct; but they made no 
provision for tlie contingency, which was sure to 
happen, namely, the death of the first shohaii. Nemai 
Chand Dey died on the loth November 1907, and 
shortly afterwanls tlie plaintiff obtained from the 
majority of the members of the family a mogpatra 
(or deed of appointment}, whereby he was installed 
m sJiehmt oi the idol. The first defendant, one of the 
sons of Nemtii Chand Dey, however, did not join in 
this appointment, and snbsequentlv got his name 
registered in tlie books of the Collector as a joint 
shebait along with tlie plaintiff. Thereupon, on the 
loth Jnly 1908, tlie plaintiff commenced this action for 
declaration of his title as shebaiU and for a further 
declaration that tlie defendant was neither the excia- 
Bive nor a joint shebait. The Snbordinate Judge has 
held, that the plaintiff has not been lawfully appointed 
shehaU of the idol. He has further held, that the 
proper procedure to follow is for the parties to agree 
to the appointment of a shebait. Pending such 
agreement amongst the represeiitatiyes of the founders, 
he Subordinate Judge has by Ids decree placed the 
endowed properties in the hands of a receiver, who 
’v\as oiiginally appointed receiver fife. The 
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plain till’ has now appealed to this Court, and has 
ai'gued tliat under the arpinnama of the 5th Decem- 
ber 1000 the representatives of the founder were com- 
petent, xipon the death of the first shebait, to make an 
appointment to the vacant office, and that such power 
lias been validly exercised in his favour by the 
majority of tlie mcm])ers of the family under the 
neofipaira of the 7th February 1908. In our opinion 
tliere is no foundatioji for this contention. 

As we have ab-eady stated, the founders omitted to 
XU’ovide for tlie contingency which has hapjjened, and 
might easily have been foreseen. There is no provi- 
sion in the arpannama of the 5th December 1900 for 
the clevolntion of the office of shebait, and, in circum- 
stances like these, the Court will not read into the deed 
of endowment a iJrovisioii for appointment to the 
office of shebait, which is not to be found therein. It 
w'as faiiitly suggested at one stage of the argument, 
that the clause which jn-ovides that tlie rules, regard- 
ing the office of shebait shall aiijily to the then 
shebait, as well as to the shehait who might succeed 
to tliat office in future, was wide enough to meet the 
liresent contingency. It was fully realised by the 
appellant, however, that this provision was of no avail 
because the rule for the apiiointment of a successor to 
the office of shebait could not possibly apply to the 
then shebait who had been axipointed as such twelve 
years xncviously. The po.sition, therefore, is that the 
shebait is dead, and there is no provision in the deed 
of endowment about the mode in which the office is to 
be filled up. The principles applicable to a case of 
this description were formulated in the case of Sital 
Das Babaji v. Protap Chandra Sarma (1). These 
princijiles are threefold : first, the devolution of the 
trust upon the death or default of each trustee depends 
fl) (1909) 11 C. L. J. 2. 
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upon the terms on whicti it was created, or the usage 
of the particular institution wliere no express trust 
deed exists ; secondly, when the worship of an idol 
is founded, tlie office of shebait is vested in the lieirs 
■ of the founder, in default of evidence to sliow that he 
has disposed of it otherwise ; thirdly, wiiere a shebait 
ai>pointed by the founder fails to nomimite a successor 
in accordance with the condition or usage of the en 
dowinent, the management reverts to the representa- 
tives of the founder, even though the endowment has 
assumed a p)ublic character. In tlie case before us, 
therefore, upon the death (»f tlie original shebait it 
became incumbent upon the representatives of the 
founders to make an aitpoiutment to the office of 
shebait. Tliis cliey have failed to do, because they are 
not unanimous as to the person to be appointed. It 
cannot be held, that an appointment by the majority is 
valid in tlie absence of a provision in tlie deed of 
endowment to that effect. Consequently the Court 
is called upon to appoint a shebait. It cannot be 
disputed that the power of a Court to appoint a new 
trustee is very wide ; it exists, and will be exercised, 
whenever there is a failure of suitable person to per- 
form the trust, either from original or supervenient 
disability to act. It is an elementary principle that 
trusts will not be allowed to fail for want of a trustee, 
and, consequently, if the nominee dies, before qualify- 
ing or afterwards, the Court will appoint, a trustee. If 
any authority is needed for this elementary proposi- 
tion, reference may be made to the cases of In re Orde 
(1), Be Ambler’s Trusts (2), Gunson v. Simpson (3), 
and In re Smirthivaite’s Trusts (4). The appoint- 
ment of a fit and proper person to be a new trustee is, 
however, not a matter of arbitrary discretion of the 

(1) (1883) 24 Gh. D. 271 . (3) (1868) L. E. 6 Bq. 332. 

(2) (1888) 59 L. T.N.S. 210. , (4) (1871) L. B. 11 Eq. 2.51. 
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lfli2 Court. The appointment must be made subject to well 
known and defined rules. These rules are stated in In 

Khisiina f-fi TemneHt (1) where Lord Justice Turner formulated 

I ) K y '' 

the following three principles: the Court will 

Brluiu regard to the wishes of the persons by whom the 

iWv. trust has l)eeu created, if expressed in. the instrument 
creating the tru.st, or clearly to be collected therefrom ; 
secondly, that the Court will not appoint a trustee 
with a view to the interest of some of the persons, 
be n otic i ally interested under the trust, in opi)osition 
either to the wishes of tlie founders, (u- to the interest 
of the other cestuis que trusts ; and, thirdly, t hat the 
Court, in appointing a trustee, will have regard to the 
question, whether the appointment will promote oy 
impede tlie execution of the trust, for the very purpose 
of the appointment is tliat the trust may be better 
carried into excution. In the case before us, the deed 
of appointment makes it clear that the founders had 
two things in •. first, that there should bo only one 
shehait ; and, secondly, that tlie shebait should belong 
to the family which had founded the endowment. 
Consequently, in appointing the next .sheft lit, the Court 
will select the most suitable person amongst the 
members of the family. But the materials on the 
record are not suflicieut to enable us to make an 
order in this behalf. 

The result is that this appeal is allowed, the 
decree of the Subordinate Judge discharged, and the 
ca.se remitted to him, in order that he may aiipoint a 
suitable person from amongst the members of the 
family of the founders as the next shebait. 

We may point out, that the Subordinate .Judge had 
no authority to place the endowed i^roperties perma- 
nently in the hands of a receiver. If, in his opinion, 
the plaintiff was not validly ai)pointed shebait, the 
(1) (1866) L, 11 1 Oh. Ap. 485. 
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|)ro{>er course to follow was, either to dismiss the suit, 1912 
or. if tlie parties so desired, to a])poiiit a shehrtit and 
plac(! the projjerties in Jiis Jiands. This latter order KitinHXA 
couid be properly made only after amendment of the 
plaint. The plaintiff has accordingly asked for pen'- 
mission to amend the plaint by the^nsertion of an 
additional i)rayer clause to tlie following effect : that 
if th(^ title of the plaintiff as shebait under the 
cirpniinama hi-, held invalid, tlie Court may appoint 
a suitable person as shebait. This application is not 
opposed by the respondent, and is grantetl. The plaint 
will lie amended accordingly. 

The costs of this litigation np to the present stage 
will he borne by the parties themselves; the costs 
subsequent to tlie remand may, if the Subordinate 
Judge so directs, be paid out of the estate. 

Appeal allowed ; case remanded. 


CIVIL RULE. 


Before Mr. .Imlke Brett and Mr. Justice Chapman. 

VISMADEV DAS 

V. 

SITA NATH HOY.* 

Transfer Ap2>eal Potters of Court to trhom, case is transferred for Irial-^ 
Limitation— Practice. 

When ati appoi.I ha« been traustVn-e<l trial l.y a Disfrict Judi-o tt) a 
Subm-diuate Judge, tlie Subunliimte Judge l>as, for the purpose of disp,«i„'. 
«>f the appeal, under the Bengal, Mortli- Western Province and Assam Civil 
Courts Act, ail tlie powers wldcli could he e-vercised by tlie District Judge. 

Civil Buie, No. 6901 of 1911, against tlie order pmstd by S. C 

GaoKiili, SuborciinfffcH Jntlim Af* Fo..i/irv.». * r. .r,. . 
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Wlierc, tlierefore., an apiwal was presented to tlio District Judge after 
tin; iwriod of iiiuitation, owing to a mistake of law as regards tlio appeal- 
ability of the suit, and the District Judge admitted the app(?al under s, . 5 
of the Limitation Act and transferred the appeal to the Subordinate Judge 
for disposal, the Subordinate Judge has power to consider whether the 
appt.'ul was eoinpetenl or barred by limitation. 

Jhutee Sahoo v. (Jmmk Chunder Sircar (1) not followed. 

Civil rule obttiined by tlie tuiction-pui'cluisej:: 
and appellant in the aiipoal in connection with wbicli 
this Rule was i.ssued. 

The petitioner in thi.s Rule, a strtinger, purclia,sed 
certain lands in execution of a inortgtige-decree held 
at the instance of the decree-holder, the mother of 
the opposite party. Thei-eupon, the father of the 
opposite party, alleging that he was a puisne mort- 
gagee, applied for setting aside the .sale under O. XX,I, 
r. 89 of the Civil Procedure Code. The mother of the 
opposite party, the decree-holder, upon certain other 
allegations applied for setting as'de the sale under O. 
XX [, r. 9ti. Before these applications were dispo.sed 
of, both the father and the mother of the opposite party 
died, and he got himself substituted in both tlie appli- 
cations and wanted to prosecute both of these. The 
l)etitioner in this Rule objected. The first Court over- 
ruled the ohjectious, and held that the oi)posite party 
was competent to maintain both the applications. 
Tlie Court, however, gr.iuted the application under 
0. XXI, r. 89, and .set aside the sale, and kept the 
other application pending. The petitioner moved the 
High Court and a rule was issued, but at the final 
hearing tlie rule was discharged on the ground that, 
under the new Civil Procedure Code, the auction- 
purchaser was competent to appeal against the order 
setting a-side the sale. Thereupon, the petitioner filed 
an api>eal in the Court of the District Judge against 

(1) (1879) I. L. B. 6 Calc. 1. 
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the order setting aside tlie sale. As tlie appeal was 
filed out of tiirio, the District .Tudge called upon the 
petitioner to show cause why the appeal should not 
be dismissed, but after hearing the appellant’s argu- 
ments, supported by an affidavit, and considering the 
special circumstances of the case, he admitted the 
appeal under section .5 of the Limitation Act, and 
thereafter transferred the appeal for disposal to tlie 
Subordinate Judge. At the final hearing, the Subor- 
dinate Judge alJowed the respondent to raise a preli- 
minary objection that the appeal must fail, as it was 
filed out of time, and dismissed tlie aiixieal on that 
ground. The present petitioner then moved the High 
Court against the order on the ground that the Subor- 
dinate Judge had no jurisdiction to consider the ques- 
tion of limitation, whereupon this Rule was issued. 

Bahu Prakash Chandra Maj imidar, for the peti- 
tioner. The Subordinate Judge had no jurisdiction to 
re-open the question of limitation already decided by 
the District Judge : Jhotee Sahoo v. Omesh Chunder 
Sircar (1). See also Manick Dukandar v. Naihulla 
Sircar (2), which really follows the last mentioned 
case, and only lays down further that where the 
District Judge appears to have admitted an appeal 
without being satisfied whether there were good 
grounds for extension of time, the Subordinate Judge 
to whom the case is transferred for trial may dis- 
miss the appeal on that ground. Bishmdut Teivari 
\ ■ Randan Pc") shad Biihay fj] and similar other* 
cases relating to the different Division Benches of the 
same High (./ourt are not applicable. Apart from 
the authority of Jhotee Sahods Case (1), the Sub- 
ordinate .Judge had no new facts and circumstances 

(1) (1879) I. L. R. 5 Calc. 1. (2) (1898) 2 C. W. N. 461. 

(3) (1907) 12 C. W. N.,26 
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idaced l)eCoro liim wliicli could justify liiui in coming 
to a tlia, metrically oi^posite conclusion to 'that of the 
superior Court. Finally, any older passed under 
section 5 of the Limitation Act is not defective on the 
ground of being e.c parte. The respondent cannot 
claim any right of hearing, as the language of the 
section “when the appelkmt satisfies the Court” 
would indicate. 

Bahn Mohinimohan Chatierji, for the opposite 
piirty. Jhotee Ballad’s Case (1) is no longer good law. 
It was decided before the present Civil Courts Act 
(XII of 1887g Section 22 (5) has been newly addedj 
giving the same powers to the Court of tlie Subordi- 
nate Judge to which the appeal is transferred. In 
this suit the Suliordinate Judge's Coui't would be 
Iiracticaily the same as the District Judge’s Court. 
Hence the principle of Bishendut Teivari y. JSfandan 
Pershad Duhay (2) and similar cases would apply. 
Lastly, the order having been passed ex parte, muxs 
subject to vQYmon: Moshaullah v. Ahmed.uUah 
S'trat C hander Bose v. Baras watt Dehi (4). The 
Bombay and Madras High Courts also have held that 
Subordinate Judges can revise such ex parte orders. 

Bahu Prakash Chandra Majumdar, in reply. 
Stmtiou 22 (J) of Act XII of 1887 did not introduce any 
new principle. The actual words used in the section 
were “ the same rules shall apply,” and not that the 
same powers xvere given. In fact a glance at other 
sections, e.y., J, 21 and 22 w'ould show that the Court of 
the District Judge is still a superior Court, and in no 
suit can it 1)o said to be the same Court as the Sub- 
ordinate Judge’s. As such Jhotee Sahoo v. Omesh 
Chunder Bircar Q.) is good law, and the other 
cases do not apply. 

(1) (1879) l. L. 11. 5 Calc. 1. (3) (1886) I. L. E. 13 Calc. 78. 

(2) 11907) 12 0. W. N ‘g>. r-n nw) t. r,. R 34 Oalc. 216. 
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Bbett and Chapman -T.T. The petitioner in the 
present Rule appealed to the Court of the District 
Judge of Faridpnr agaitist a decision passed against 
him hy the Munsif of that district. The appeal was 
pre.sented to the District Judge considerably after the 
|)eriod of limitation ; but the petitiojier when presejit- 
ing tlie appe:d rex)rosented tliat, owing to an error in 
law, he had, instead of axipc'aUng to the District Judge, 
a{tplied to tJjis Court in revision, and t])at, owing to 
the delay in the disiwsal of that aj^xhicat ion and also 
to a mistake wliich ho fell into as to ti)e i'csult of that 
axd'lication, he was not aware of the true facts until 
the end of January 1911. He filed his ax)Xieal on the 
13th Felrruary 1911. The District Judge, on a consi- 
deration of the facts rex)resented by the x^etitionej-, 
admitted the appeal under section 5 of the Limitation 
Act. Afterwards the ax)peal was transferred to a 
Subordinate Judge for disi)osal. The Subordinate 
Judge, after issuing notices to the respondent and 
hearing the pi'eliminary objection which they seem to 
have taken to tlie comx^etency of the ax^x^eal on the 
ground that it was x^resen ted after the peHod of limita- 
tion, came to the conclusion that in fact the axri)eal 
was barred bj^ limitation at the time when it was 
preferred, and therefore he dismissed it. The x>eti- 
tioner then ax>X)lied to this Court for a Rule on 
the ox>posite show cause why the decree 

of the Snbojdinate Judge should not be set aside. 
In x>assing the order for the issue of the Rule, the 
learned J udges of this Court remarked as follows : — 
“The ai)plicant appears to have a decision ixi Jhotee 
Sahoo V. Omesh Cimnder 8ircar(l) in his favour. 
We, out of deference to that decision, issue a Rule 
calling on the other side to show cause why the 
decree of the Appellate Court should not be set 
(1)(1879)I. L. E;. 6 0Mcl. 
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aside oil the ground that the Subordinate Judge had 
no Jurisdiction to decide whether or not the appeal 
was within time.” The main ground which was 
advanced in sujiport of the application and which 
has now lieen pressed before us in support of this 
Rule is that, after the District Judge had, by his order 
passed under section 5 of the Limitation Act, admit- 
ted (lie appeal, the Subordinate Judge had no Juris- 
diction to set aside that order and to dismiss the 
appeal on the ground that it was barred liy limitation 
at the time when it was admitted. We have referred 
(o tlie decision of this Court in the case ot Jhotee 
SaJtoo V, Omesh Chimder Sircar (1) on which the 
petitioner relies. That Judgment, no doubt, supports 
the contention that, after the District Judge has, by 
an « parfe order, directed that an aiipeal be admit- 
ted, a Subordinate Judge, to whom the appeal has 
been transferred, is not competent to revoke the 
order of tlie District Judge. The learned pleader 
who appears to oppose this Rule has invited our atten- 
tion to tlie fact that the learned Judges who decided 
tliat case remarked that, whei’e an appeal had been 
admitted on the ar /rartie statements of the appellant, 
because at that time the respondent had not entered 
apiiearatice, still, on a proper cause being shown, 
such an ex parte order was liable to be cancelled by 
the Court which passed it. This is the view which 
has been adopted and accepted by this Court in simi- 
lar eases where appeals have been admitted by an 
ex parte order of a Division Bench, and the projiriety 
of the order has subsequently been brought into ques- 
tion before the Bench trying the appeal. This Court 
has invariably held that the Bench trying the appeal 
is not bound by the order of the Bench which admit- 
ted the appeal by an order passed under section 5 of 
(1) (1879) I. L. B. 5 Calc. 1. 
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tJie Liiiiitation Act. The learned pleader, wlio apiiears 
for tlie ojjposite party, has also drawn oar attention 
to the fact that the decision of this Court in Jhotee 
Sahoo V. Omesh Ghunder Sircar (1), was pas.secl in 1879 
before the Bengal, North-Western Provinces and 
Assam Civil Courts Act was passed in 1887, and he 
relies on clause (8) of section 22 of the said Act to 
support the contention, that, when an appeal has been 
transferred for trial by a District Judge to a Subordi- 
nate Judge, the Subordinate Judge has, for the isurpose 
of disposing of the api)eal, all the powers which could 
be e.xercised by the District Judge. It has not been 
disputed befoie us that, in a case like the present, the 
District Judge would, on further cause being shown 
by the respondent, have had the i^ower to revoke the 
order passed by him under section b of the Limitation 
Act. We see no reason to hold wliy, under the i>rovi- 
sions of the Civil Courts Act, similar powers should 
not be considered to have been given to a Subordinate 
Judge trying the appeal. The view taken by this 
Court in tiie case of Jhotee Sahoo v. Omesh Ghunder 
Sircar (1) does not appear to have been followed in 
the other High Courts in India, nor does it apisear to 
have been accepted as a rule in this Court after the 
passing of the Civil Courts Act. In these circum- 
stances, we are of oj)inion that the deci.sion on wdiich 
reliance is placed by the petitioner and with reference 
to which the Rule w’^as issued, is not a sufficient 
authority to sui>port the conclusion that, in the 
l)resent case, the order of the Subordinate Judge dis- 
missing the ai)peal is not in accordance with law. 
The result must, therefore, be that the Rule is dis- 
charged with costs. 

S. M. Rule discharged. 
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(1) (1879) I. L. B. 5 Calc, 1, 
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APPEAL FROM ORIGINAL CIVIL. 


Be'^are Sir Lawrence H. Je/iHns^ K.C.I.E , Chief Justice^ and 
Mr, Jmtice Woodroffe. 


JOSHUA 


V. 


ARAKIE.* 


Jewish lam — Marriage custom-—''' Keluhaf legal effect of — Rights of wife. 

Id a suit brought by a Jewis]i lady iiiaiTied io ( talent ta, for the njcov^ery 
fraia her deceased hiHhaiui’s estate of the sinii nr.nitionod in a Jeetuha^ 
exrMJuted on the oecasiou of their marriage* : — 

/ield^ Hint the ketuha was a iieet^ssary l)tit foi’nial iiieideiit of the 
marriage contraefc and eeremonial, and created no such right in favour of the 
widow. 

Appeal by the pliiintiff, Mo/.elie .To.sliiui,, from the 
Judgivumt of Harhigtoji J.(l) 

On the 8th' Decembei' 1907 the plaintiff anarried 
Aaron Rtipluiel Joslina, both beinp’ of the Jewish faith, 
at Calcutta, and on the occasLoii of the marriage an 
iiistriimeut called a ketuha was executed, of which 
the following is a translation : — 

‘‘ On Bonday, tiie 3rd day of the month of Tuheth in the year 5668 from 
the creation of the world that we are counting hero in the town of Calcutta 
which is situated and lying on the hank of river CJangtis wldch is running 
to the big sea, IIuw Mr. Aaron the son of Rapliaei Joslma spoke to this 
woonm Mu/./ddtobe riauglder of Jacob Ezackial Hakam Moses to be my 
wife in accordance with the law of Moses and Israel and I by the help of the 
Almighty will serve and respect provide feed and elotlie you in accordance 
with the usage of Jewish gentlemen wlio are serving respecting providing 
feeding and clothing their wives in the best manner and we allow you 
emlowment (;mohrana') with oath I establish from my own money one 

® Appeal from Original Civil No. 56 of 1911. 

(1) (1911) L L. ii. 38 Calc. 708. 
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liiiiHlri'd Hilvor which are alJowed to you by tlio Itabbirt anti your footl doth- 
hig and your retjoirenientK and I will visit you in tlie way of the world 
and the sjiid bride lias acceded and becanic his wifte according to the Law 
of Moses and Jsratd and tliat she brought to iier tuisharid oruaiiieiits of gold 
and silver anti dresses etc. totalling to Its. 5,000 which he has accepted 
aial wrote upon luntself on the former and tlie latter also in all Its. 5,000: 
aiid he further agreed to add out of his money an addition on the principal 
of. this iidict Its. 455 in all togetlier witli tlie endowment additions and gifts 
Hs. 10,555 and Mr. Aaron acknowledged that the ahovemeiitioned sjuus are 
received and accepted by him and under his cuinmand and lie acknowledged 
that tlie Hai<l sums are as lent to him tmd he possessed tlie same and like the 
trade of goat and iron sriould it increase and decrease will he sustained by 
fiim and acconlingly the said Mr. Aaron told us tliat the security and the 
responsihility of this edict the endowment and the addition wlu'ch are 
stipulated for her accepted and agreed by me and my heirs after me from 
all my properties and also movealde and not moveable \yill i.)e security and 
l>ledge to realize from the best of my woven goods and landed properties 
which I liave under tlie heaven and that I may possess hereafter and even 
from the rol>e that is on my shouMers during my existence and after my 
existence from tliis day and for ever and security and responsibility and the 
stnmgth as of all other edicts the endowment and addition as are in custom 
witli the daughters of Isreai also 4 umma (measurement) of gronnd as 
worthy and as it is ordered by our Hahbis. Not like a support and not like 
a draft to be consid«.u‘ed this on cancelling all si.>rts (>f previous understand- 
ings in the world and in rejecting all evidences and.oaths. We the under- 
signed are witnessing that all aforesaid are spoken by the said Mr. Aaron to 
Muzzaltohe Ids this bride his wife trust all that are written above and 
explained with solemn oath and complete. To purcliase with the valuable 
articles. Ail those mentioned above are correct right firm and true. 

I accept those mentioned above. 

AarOxN Eaphael Joshua. 

WUness, Tf^'ituess. 

Rahim Mosel Cohen. David Aelia David Joseph Lziu." 

Aaron Raphael Joshua died intestate on the 5th 
March 1908, leaving him surviving the plaintiil his 
widow, and the defendant Sophie Arakie his daughter 
by a previous wife. 

Letters of administration to the estate and ettects 
of the deceased were obtained by the Administrator- 
General of Bengal on the 18th June 1908. The assets 
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<^oii.sistyd of Govenimetit securities of the value of 
iiboiit Rs. 29,000, and claims were preferred by 
<?i‘editoi's ap'ainst the estate to the extent of about 
70.000. 


^ Oil the Util November 1908 the widow instituted 
^Ids suit claiming under the kefdiba, which she 
‘Inscribed as a marriage settlement, the sum of 
10,555 as a first charge on lier husband’s estate, 
<2«iitending that he “had charged his proiierty witli 
to the j)l‘dntiff of the said sum being 
Slims settled granted or given by way of dower or 
Sifts to the plaintiff by the said deceased in consi- 
ilemtion of the mariiage of the plaintiff with the 

deceased.” 

Sophie Arakie and the Administrator-General of 
oiigal were made defendants in the suit. It was 
conteudecl by the former tliat the instrument did not 
operate as a charge, and that “the execution of an 
tiistriinient of this form and nature is by Jewish 
custom a part of the marriage ceremony and nothing 
moie, that the mention of money or property therein 
i^ierely nominal, and no money or property is 
leally forthcoming as intended to be given settled 


rhe suit came on for hearing before Ha.rington J,, 
1 Q 1 ^1^‘sinissed by his Lordship on the 9th June 

Prom this judgment the plaintiff appealed. On the 
b 1912, when the appeal was first opened 

Court, an adjournment was 
^ to enable the parties to adduce further 

6r^^* slmpe of appropriate books of reference 

of if “ acknowledged authorities in snppoi’t 
_ heir rival contentions. These books and affidavits 
Cf© now placed before the Court of Appeal. 


(1) (1911) I. L. R.38 Calc. V’08. 
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Mr. B. Ch((lrrararti (with hini Mr. A. N. Chan- 
(Ihuri), ii)t‘ the iippelJuut, retei-red to certiUii iiflidiivit.s, 
and to tlie text-l)Ooks rMilziiiia on Divorce, pp. 8.5, 86, 
87, Aiubler, and tins .Jewish Eiieyclopit'dia. The pre- 
i)OJidei‘ance of aut hority Is iu favour of the appelhuit. 
The opiuioii.s of authorities ai’e relevant under section 
50 of tire Evidence Act. Dr. (Master's Oj)iniou is that 
tlie right arises out of the relationsliip betw'een the 
parties. The instrunxent is evidence of tJie amount. 
According to Dr. Ciaster, even if the wife does not in 
fact bring in any money, the husband is not absolved 
from liability for the sum mejitioned in the instru- 
ment. The Indian Succession Act does not inter- 
fere witli customary law. The iiistrumeut creates a 
charge on the liusband’s estate. 

Mr. S. E. D:is (witli him Mr. Hyam), for the 
respondent, Sophie Arakie. The ketuha is merely an 
archaic incident of the .Jewish marriage ceremony, ami 
has no legal effect. The recitals in the instrument 
liave no foundatiou on fact : the figures are fictitious. 
There is no evidence that these instruments are 
enforceable. .Jews are governed by the ordinary 
municipal law. 

Mr. Hyam (following). This Court has no jurisdic- 
tion to administer .Jewish law -.Musleah v. Musleahil). 
The ketuba is an instrument connected with the 
marriage ceremony, and must be construed according 
to the law of the domicile of the parties, which is 
British Indian: Story on Conliict of Law's, 7th edition, 
clauses 110, 113. The instrument ixurjjorts to be a 
declaration by two witnesses, and admitted by the 
husband. According to the evidence, the declarants 
signed the instrument without knowing its contents. 
Such an instrument can have no legal effect. 

(1814) 1 Fulton 420, 423. 
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Mr. J. E. Bcufram, for.'tlie Administrator-General of 
Ben^ml. The instrument cannot be said to constitute 
a declaraiion of trust. Nor can it constitute a charge 
on tlie liusband’s estate : such a charge is unknown to 
English law. 

Mr. ChaJcravarti, in reidy. The law of contract 
alhiws a provision in consideration of marriage. 

Our. adv. vult. 

.Tbnkins O..T. Tlie plaintiff, Mozelle Joshua, is the 
widow of Aaron Raphael Joshua ; and she has brought 
tills suit to establish her riglit to Rs. 10,555 xxnder an 
instrument, which she describes as a marriage settle- 
ment or ketiiha. Tlie defendants are Sophie Ai’akie, 
Aaron Raphael Joshxxa’s daughter by a former wife, 
and tlie Administrator-General of Bengal, liis repre- 
sentative xxnder a grant of letters of administration. 

This ketuba came into existence on the mai’rmge 
of the plaintiff with the deceased. A translation of 
it is annexed to the plaint. 

It opexis with a naiuatiou of the bridegroom’s pro- 
posal to the bride, his pi’omise to feed and clothe her 
and endow her with 100 i>ieces of silvei’, her accept- 
ance of his proposal, and their marriage. 

Then it is .said the bride brought to her spouse 
“ ornaments of gold and silver and dresses totalling 
to Rs. 5,000 which he has accepted and wrote upon 
himself on the former and the latter also, in all 
Rs. 5,000. And he further txgreecl to add, out of his 
money, an xiddition on the principal of this edict 
Rs. 455, in all together with the endowment, additions 
and gifts Rs. 10,555. And Mr. Aaron acknowledged 
that the aboveinentloned sums are received and 
accepted by him and under his command. And he 
acknowdedged that the said sums are as lent to him 
and he possessed the same and like the trade of goat 
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uiid iron slioald it iuci'eu.se and derreusc will in* 
stislained by him.” 

The instrameiit tlieii enucludes us follows : — 

“ And uccordinf>iy the said Mr. Aai'Oii told us that 
the security aud the responsibility of tins edict the 
eudowmeut aud the addition which ai'e stiimlated for 
her accepted and a,<,n'eed by me and my heirs after 
me from all my liroperties and also moveable and 
tiot moveable will be security and pledp’o to realize 
from tlie best of my woven goods and landed pro- 
perties wliich I have ujider the heaven ajul tliat I 
may pf)ssess liereafter and even from the robe that is on 
my shoulders during my existence and after my exist- 
ence from this day ajid for ever and security and re- 
siHUisibility and tlie strejigth as of all other edicts the 
endowment and addition as are in custom with the 
daughters of Israel also 4 umma (measurement) of 
ground as wortliy and as t is ordered by our Rabbis. 
Not like* a supi^ort and not like a dmft. to be considered 
this on ctincelling all sorts of previous understandings 
in the world and in rejecting iill evidences and oaths. 
We the undersigned are witnessing that all aforesaid 
are .spoken by the said Mr. Aaron to Muzalltobe liis 
this bride his wdfe tnrst all that are ■written above and 
explained witli solemn oath and complete. To pur- 
chase witli the valuable articles. All those mentioned 
above are correct right firm and true.” 

It was signed by two witnesses, and thei’e is a 
written statement by the bridegroom accepting vidiat 
was mentioned in the document. 

Tliough the translation leaves much to be desired, 
the general drift of the instrument is clear. 

The question for our determination is whether it 
was intended to operate as an effective legal instru- 
ment, entitling the plaintiff to i*ecover Rs. 10,555 on 
her husband’s death. Harington J. decided adversely 
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to the ihaiutiffi, aud so she has i^reCerred tliis 
appeal . 

When the appeal was first opened before us, both 
sides sought an opportunity of obtaining farther 
authorities in support of their rival contentions. As 
the case was one of first impression, at least in this 
Court, and of considerable importance to the .Jewish 
community in Calcutta, we, by consent of parties, 
allowed an adjournment, and gave each side j)ermis- 
sion to adduce further evidence in the shape of appro- 
priate books of reference or affidavits of acknowledged 
authorities with a view to showdug whether or not an 
instrument such as this ketuba was ordinarily in- 
tended to have legal operation on the husband’s 
death. 

Afiidavits have been placed before us on both 
sides, but they do not meet the point on which we 
desired assistance. 

Text-books too have been procured, but tbe^^ are of 
historical rather than of practical interest. 

On a consideration of the materials on the record 
I am convinced that the ketuba is a necessary inci- 
dent of a marriage contract in Calcutta between those 
of the Jewish faith. 

And though it is expressed in terms that suggest 
pecuniary endowment, yet according to modern ideas 
and modern practice this expression (in my opinion) 
is not intended to have the legal consequences for 
which the plaintiff contends. 

A solemn declaration of endowment, forming a 
part of the marriage ceremonial but leading to no 
practical result, is not unknown, and I see no difidcnlty 
in. the way of regarding the ketuba as a survival, 
which is now a mere formality and nothing more. 

This view gains support from the fact established 
in this case, that what is recited did not in truth occur ; 
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and tile evidence .sliows tliat thougli tlie insfrnment 
jni rjiorts to be an assertion by the wilne.ssos of tlieir 
actual e.xpeiience, they both signed the dociinienf in 
ignorance of its contents. And then again it is a 
significant circumstance that no instance, is recorded 
in the evidence or disclosed in any reported case 
where a. ketuha has been treated as creating a right 
to recover tlie sums nientioned in it. 

The present suit is based on the ketuha and on 
that alone, so that I refrain from considering the 
problem whether a .Jewish widow has any rights of 
dower. Xor do I intend to express any opitdon as to 
her rights in the event of divorce. 

I propose to deal oidy with that which is before us, 
the right of a .Jewish widow married in Calcutta to sue 
on her husband’s death for the sums mentioned in the 
ketuha, and on that my oi>inion is that the plaintiff 
has failed to establish her claim, and I would therefore 
dismiss this appeal with costs. 

WOODROFFE ,J. I agree. 


Appeal dismissed. 

Attorney for the appellant N. C. Bose. 

Attorneys for the resirondeuts : O. C. Ganffuly ^ Co. ; 
R. Westmacott. 
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PRIVY COUNCIL. 


THIPURARI PAL 


Oct. 31. 


JAGAT TARINI DASI. 


[OH APPEAL FRO.VI THE HIGH COURT AT FORT WILLIAM IN BENGAL,] 

Htmlu Law—mil—Condruction of uill~l’eriod of dintrilmtion of im,- 
perly bequeathed— Succesmm Act (X of ISOS), s. Ill— Hindu Wills 
Act {XXI of 1870)— Absolute gift to son on attaining inajoriti/ 
—Bequest contingent cm son's death which did not happen till after 
Period of dlstiTihutum, 

Tlio rigl.t of the ai.|)elJurit to Biioeecd to the shebaitship of eertaiu 
debutter proi«;rtiea depended on the coUKtriu-tiuii of hi.s graiidfuther’.s will 
mid on the natnre of the right wddcl, hio foil, or took in thoKo properties! 
After declaring the propertioH to he dehutter for the maitdemnn'o of tlie 
family ido', tl.c testator in his will stated that “my present begotten son ” 
(the appe'limts fafheri “will he shebait for rerformanee of the cere- 
inmnoH.” And after making provisio.i for his own death during the 
mmority of his son, in which ease his widow was to be the shebuit as his 
sons guardian, the testator eontinned, “ and my son on attaining majority 
will personally conduct the work of the shel.a. God fori, id, if during my 
life or after my death, my said son dies, then my widow will be the sLait 
and utter her my daughters by her” (the respondents; “will he shebaitl 
Mo>'''nvor, for carrying out the directions under thi.s will 
until i:.y minor iHigotten son comes of age, my wife ” (and two male persons 

named ^ vvillhe executors : and on my said begotten 

wm mtarnmg majority the said executors will be discharged, and the saiil 

HOn by continuing in his present faith will go on performing the sheba, etc., 
ol: tlH! Hiiid idul : ’ 

/f«W(mversing the doci,sion of the High Court), that, on the true con- 
s met, on of the will, there was an absolute gift of the shehaitshijJ to th<> 
api«, hmt s lather on Ins attaining his majority, and it was not cut down by 
anything that followed. There were provisions in ca,se of his death as a 
nnnor, but no cutting down of the al, solute gift to him. Tlie appellant 

^ Freseny. Hokd MACNAouTtkv, Lonp Mopwo.v, Jou>, Edgk 

mi. AaiEEE All 
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f.liorel'orf^ uihI lu^t tho ntspojidt'iif.s, Hfiocpct^ui on the (loulh of tin* fo.sijiiorV 
son, who {ijul attninod Ids majority and ladd tli<‘ .^kehaitshij} nnlil liin dcatli. 

Appeal L'oid ti jiKlfjment and <U'crec (ii)tit Au^nisf. 
j5M}T) ot the High Court at Calcutta, wliicli rcvei'mi 
a jiidgiueiit and decree (20tli Sejdcniher IhO.V) ol; the 
Court of tlic Subordinate Judge of Nadia. 

The plaiutilf was the appellant to His Majesty in 

Council. 

Tlie only (piestion for detorinination on this appeal 
was as to the true construction of tiic will of one Shib 
Chandra Pal, dated 20th February 188o (!Jth Palgnu 
1289), under wliich his grandson, the plaiiilifl', claimed 
to be entitled to pos.se.s.sion of certain dehntter pro- 
perties as tlie shehait of the idol Laksluni .fanardan. 

Tlie testator died in Pons 1290 (Deceml)er 1883 or 
January 1884), leaving a widow Brajaiuati Dasi, a sou 
Mukunda Murari Pal, two daughters Nistarini and 
Jagat Tarini, and an adopted son Jaduiiath (who how- 
ever had reliiniuished his rights, and admittedly was 
not entitled to any of the property in suit). By the 
will the pi’operty in dispute was declared to be debiit- 
ter for the maintenance of th@ family idol, and by the 
terms of the will Mukunda Murari Pal was to be 
shehait of the idol on attaining his majority. 

At the time of his father’s death Mukunda Murari 
Pal was a minor aged three years anti three months, 
and during his minority his mother, Brajamati Dasi, 
conducted the worship of the idol and acted as shehait. 
Probate of the will w'as granted to the two executors 
Ram Chandra Gangopadhya and Bhusan Chandra 
Pramanick, and to the executrix Brajamati Dasi, 
by the District Court of Nadia on 21, st March 1886. 
The two executors died in 1899 and 1903, respectively. 

Mukunda Murari Pal attained his majority in 
October 1897, and he then took possession of his 
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father’s estate and acted as sole shehait, and as 
such held possession of the dehut ter properties up to 
the date of his death. He died on 22nd Kartick 1807 
(Noveinher 1900), leaving his son Tripurari Pal, a 
minor, and his widow, respectively, him surviving. 
Oil his death Brajamati Dasi again took possession of 
the estate and of the debutter properties, and acted as 
shehait thereof. 

On 5th September 1901 the i)laiii tiff (now appellant) 
by his next friend filed the suit, out of which the 
I>reseut appeal arose, against Brajamati Dasi, Nistarini 
and Jagat Tarini (now respondents) ; and other persons 
were, on tiie death of Brajamati Dasi, shortly after the 
institution of the suit, substituted for her on the 
record, namely, the sons of one of the other executors, 
both of whom had died. 

The plaintiff in his plaint claimed that tlie defend- 
ants had no right to tlie shebaitshiio, or to the 
dehutter properties, or to the estate of the testator 
under the will; and that the sole right thereto had 
vested absolutely in his father, Mukunda Murari Pal, 
on his attaining majority, and on the subsequent 
death of his father becahre vested in him (the plain- 
tiff) as his heir. He prayed, inter alii, for possession 
of the properties, for aceouiits, and for costs. 

The defendants denied the plaintiff’s right to the 
dehuttfr properties or to the shebaitship, and claimed 
that under the terms of the will they were entitled to 
them. No defence was raised as to the plaintiff’s right 
to the properties other than those which were dehict- 
ter, and which formed the estate of the testator, and 
no question now arose on this appeal in regard thereto. 

Tlie following was the material portion of the will 
to be construed : — 

“ My present begotten son Mukunda Murari will be shehait for the 
performance of those ceremonies. If during tlie minority of the said 
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Mtikiiiida ,I\Iurari Fal I dio, then my Becornl wife Hrhuati Brajainat-i Dasi, 
wlio ^ave birtii to Ahiknnda Murari, will be nhehaU as his ^'uunlian, (.hiring 
the time of tho sai<I Miikandu Miirari's minority, and Makiuida i^larari, on 
atiaining majority, will persoiially condnot tlie w<jrkof tiio sheba. Ood 
forlad, if during my life time or after my deatii, the s-'aid .Mukiuida Mnniri 
dies, then the said Brajaniati Dasi will be shehaii^ and, after her deatli, 
Srimati Nistaririi Dasi and Brimati Jagat Tarini Dasi, danghter.s born of the 
said Brajmnati Dasi and of my loins, will l>e sliebaitii. And if tiie said 
Braiainati Dasi dies during the minority of the said Nistarird Dasi and 
Jagai Tarini Dasi, the guardians of tlie said Xistarini Dasi and Jagat 
Tarini Dasi bu* tin? time Ixdng will eonduct the said work of tise sheba^ 
and no shebaU shali have power t(i mak«^ a gift or sell, or waste or destroy, 
or t.ransfer liy mortgage, etc., the property of the said idol, beyond carrying- 
on tla^ work of the Moreover, for carrying out the dsre<.‘tions under 

this will, till my miiujr begotten sun Mukunda Murari comes of age, in}’- 
wife the said Brajamati Dasi, Srijukta Ilamkanai (ioswami ami Bam Gbarau 
tlangopadhya of Bantipur, and my sofi-in-Iaw Srijukta Blmsaii Chandra 
Pramanik of llaripur, will be execai tors, and all or most of the executors, 
after settling lujw the work of the nheba will be carried on, will have tlie 

work of the Hheki perbjnm-Hj by Srimati Brajamati Dasi 

. . and on ray said begotten sun Mukunda iMurari 

lhai attaining majority tiio said executors will be discliarged and tlie said 
Mukunda Murari Pal, by continuing in iiis present religious faith, will go 
on performing the sheba^ etc., of the said idol.’' 

The Saboi’dinate Judge held that on tlie proper 
constrnctioii of the will the plaintiff was entitled 
to act as shehait of the debutter properties, and he 
made a decree in his favour for posse.ssiou of them. 
The Subordinate .Judge, after reading ti)e above extract 
from the will, said : — 

“The iv!)'jve e.-ctract, together with the fact that a former will in 

favour of tlie adopted son was revoked on the birth of a natural son and 
the general tenor of tlie will, shows that the testator was anxious to preserve 
his properties intact in his direct male line, and had no intention to allow it 
to pass to strangers. It was with tliis intention tliat he purposely made 
no arrangement for the management of the property after the natural son 
attaining his majority. For the will stops short upon the liappening of 
that contingency. The sfiebaitskijp not being otherwise disposed of, the 
property should pass to the plaintiff, who is the direct heir of tlie original 
donor and testator. Again, the earlier portion of the will contemplates the 
death of Mukunda Murari before attaining ki$ majority. Though the 

19 
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larigUA,s(c uBod in the will, if Htrictiy construed, does not Ijear out that 
limited interpretation, yet the insertion of the clause in the place It stands 
and the possibility of the widow’s deatli during the minority of her 
daughters, amply supports that theory. It could never have been tfje 
intention of the testator to deprive and divest his direct legal heirs, tlie 
sons of his natural son Mukunda, in the manner suggested by the defend- 
ants, Under the above circumstances, tlie proper interpretation of the 
provision of the will for appointment of the widow, and, after her death, 
of tiie daughters as shehaits in succession to Mukunda Murari was that 
the above should come to effcQt siiould Mukunda die a minor, unmarried 
and clnldless.” 

From this decision the defendants appealed to the 
Hipfh Court, tine only ground j-aised by tiieni relating 
to the construction of the will in reference to the 
shebaitship and the dehuttar i)roi)erties. 

The High Court (Rampaini, Acting C. ,T., AND 
Sharpdddin J.), ill reversing the decree of the Snbor- 
dinate Judge, said : — 

“Tile plaintilfs pleader urges that the provision that the widow was to 
become shebait would only apply, if Mukunda Murari died before attaining 
majority, and that according to the will Mukiinda, on attaining majority, 
became absolute owner of the shehaitship. 

“ arc imahle to agree to these contentions of the plaintiff’s pleader. 
They can only be supported by importing into the will words which do not 
occur there, aa<l an iutentiou on the part of the testator wliich cannot, we 
tliiuk, be gathered from tlie will. 

“The testator, it s?ems to us, was anxious to proviile, not for the descent 
of his property to his son and his son’s heirs, but for the maintenance and 
worship of his family idol, with a view probabi,y to his own spiritual benefit. 
If he had wished lu's property to descend to his son and his son’s heirs as the 
family is one governed by the Dayabhaga Law, he had only to make no 
will at all Tlie fact of his making a will showed that he had another object 
in view. Then, tfie will nowhere gives ttie son Mukunda Murari an absolute 
right to t\m skehaitMp ox\. attaining majority. We consider he had only 
under the will a right to the nhehaitship for his life. Nor does the will 
provide that it is only if Mukunda Murari dies before attaining majority that 
the widow is to succeed as skehaiL The testator says, ‘ God forbid, if 
during my life time or after my death, the said Mukunda Murari dies.’ 
This does not seem to us to mean ‘ if tfie said Mukunda Murari dies when a 
minor,’ 
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*'* TIui tT'siuior luTil ulrcadv provided for the case of liis dytiii'* and 
MiiksiBda Mtirari heiug thca'i u minor, mid in the words iirunediately |;>reee(iing 
fcliiH extract he had provided for the case of his <lyiijg leaving Mukunda a 
minor, n!i<l of .Makuiuhi sul>se<|uently hocuniiug a major, witen he was at 
once to become fikehaU^ apparentiy for his life. 8o that whfm the b'stator 
says ' God forbid, etch, Jic must rather have had in his mind the contingericy 
of Mukiinda being a major than of lis being still a minor, 

“ We, therefore, cannot interpret the will as the Hnhurdiiiate Judge has 
interpreted it, or as tlie plaintiiFs pleader invites ns to tlo. We are of 
opinion that die will is an imperfect will. T!i(» testator thought only of 
the wi>rship of in’s family idol ami of arranging for its worship hy the 
momhers of ins family who survived iiim. lie did not coiitem|)iate or 
provide for wiiat was to liappeu after they had all died, or periiaps he 
intemhsl tliat in tiuit case the shehaUship slmnhl descend according to die 
ordinary law of inheritance appiicahle to the family. However this may be’ 
we have only to apply the terms of tlie will to existing circuimstances. 

“ When tlie piaintilf instituted his suit, the testatorhs widow, Bnijainati 
Dasi, was alive. While she lived, the plaiiitit! had no right to the cUhiiUev 
pro|>erty. Hlie is now dead, hut tlie right of nhehait devolves on the 
defendant Jagat Tarini and her sister Nistarini.” 
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On thi.s appeal, which was heard ex pnrte, 

A. M. Duune, for the appellant, contended that, on 
the true constnictlon of the will, tiie appellant’s father 
Mnkunda Mururi Pat took an absolute estate in the 
properties in dispute on the death of the testator: and 
that the title to the shebait.Aiip and tiie clehutter i)ro- 
pi.'rties i»assed to the appellant on tlie death of his 
father. The testator only intended tliat Brajaiuati 
and the respondents should take the properties and 
the shebaMshiv in tlie event of the appellant’s father 
dying before he attained lii.s majority. The gift over 
to the respondents never took effect, as Mnkunda 
Mnrari Pal did attain his majorit 5 ^ Reference was 
made to Norendra Nath Sircar v. Kamalbasini 
Dasid) ; and. section 111 of the Succession Act (X of 
1865) which was extended to Hindu wills by the 
Hindu Wills’ Act (XXI of 1870). 


(1) (181)6) I. L. ll. 23 Calc. 563 ; L. R. 23 I. A. 18. 
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1912 TLic jndjjment of their Lordships was delivered by 

TBirr-HAin LoED Macnaghten. Their Lordships are of 
opinion that in this case the decision of the Hif>'h 
Jagat Court cannot be supi)orted. There is, in tlioir Lord- 
lAMNi Oasi. ubsolnte gift of tlie shehnitship to the 

son Mukiinda Miirari on his attaining majority, and it 
is not cut down, as far as they can see, by anything 
that follows. There are provisions in the case of his 
death as a minor, but no provisioii cutting down, tlie 
absoluto gift to him. I’he words are: “ A£y presei.it 
begot ten son Mukunda Murari will be shehait for the 
perforiuance of those ceremonies.” 

Their Lordships will therefore Immbl}^ advise His 
Majesty tliat the appeal ought to be allowed, and the 
judgment of the Subordinate Judge restored. 

There will be no order as to the costs incurred in 
the High Court, e.Kcept that any costs paid under the 
oi'der appealed from must be returned, and there will 
be no costs of this appeal. 

Appeal alloired. 

Solicitors for the appellants: W. W. Box cjr Co. 

J. V. w. 
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APPELLATE CRIMINAL. 


Before Mr, Jmtice OhitUf and Mi\ Jiisike Richardmn, 


ANATH NATH DBY 

V. 

EMPEROE/ 

Trotie-noirk — -Udruj a false trade-marl: — Pussesuon of instrunients for 
eonnterffithig a trade -mark — Helling unihrellas iritli (unniierfeit trade- 
taark — 7''rade-nanie^ use ff h(j ideal niannfaeturer — Using a false trade 
deserijjfioH — Penal Code (Art AUjI' i)f 1S60), ss. 4S2^ 4SS and 486 — 
Merehandise Marks Act (/T of ISS 9), .v.s‘. 6 and 7. 

A tra<ic*in.Trk nmst ho some visi!)Ie an<l concreto device ur deKi^i>‘u affixed 
to j^'ouds to indicate that they are fclie manut’actiini ot' lIh} person whose 
prujH*rty the trade-mark is. It ini<i;ht consist r»f a name impressed in some 
distinctive way. There is a distinction between a trade-mark and a trade- 
name. 

Hinger Mam fact tiring Co. v. Laog {}) referred to. 

Whore a tradesman alleged in his complaint to the ]\[agistrate tfiat his 
trade*- j nark coysisteii of a particular device, with the name “ BuUo Krista 
FaV^ or Hri Bntio Krista Palf said to ho that of his son, hut at the 
trial claimed only the name as the trade-mark, while one of tfje partners 
diHclaimed the device except the name, and the former’s son claimed the 
name fis representing his own trade-mark in a separate husiness, and the 
rest of tiic prosecution evidence did nut establish the possession or ose of 
any spccidc trade-mark : — 

Meld^ that the complainant had not proved that he had a trade-mark 
for th(:i infringement of whicli a rival trader, using a similar device with 
the Haiiic name, could bo convicted under ss. 4?52, 485 or 486 of the Penal 
Code, and that the case was of a civil nature. 

When a manufacturer has no exclusive right to manufacture a certain 
article nv evnini articles of a particular braml, all that he can claim is that 
no other inaoufacturer should so mark such articles as to pass them ol as 
the former’s when they are not. 

^Criminal Appeal, No. 701 of 1912, against the order cf N. Bagchi, 
Fourth Presidency Magistrate of Calcutta, dated Aug, 22, 1912. 

(1) (1882) L. K. 8 A. C. 15, 32. 
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SemhU : Tim improper use of a tnide-iuuue juay fall niider s. 5 of tiso 
]\Ierehaiidiao Marks At*t (IV of 18H9), and he pmiiKhuble under h. f> or s. 7 as 
a fulKo tradt? deseriptimn 

The ai)j[)cllaiit was tried by the Fourth Presidency 
Magistrate, oti charges iiiider sections 482, 485 and 486 
of tlie Penal Code and sections 6 and 7 o£ the Mer- 
chandise Marks Act (IV of 1889), and convicted and 
sentenced under the former sections, on the 22n(l 
iViigust 1912, to a ilne of Rs. 210, and in default to 
simple huprisonment for three months. The instru- 
ments for counterfeiting a trade-mark founil in his 
possession were ordered to be confiscated. 

The complainant, Asliutosh Pal, had carried on a 
business in the manufacture and sale of umbrellas, at 
No. 121, Old China Bazar, for the last lU or 12 years, 
i]X partnerHldi) with Nogendra Natli Dey and Lai 
Behary (Ihose. His son, Butto Kristo Pal, had a 
similar but independent business at 120, Old China 
Bazar. Asliutosh Pal, in his complaint to tlie Chief 
Presidency Magistrate, alleged that his business was 
of long standing, that one brand of his umbrellas was 
known in the market as “ to Kristo Pal” umbrel- 
las, lioing so named after his son, that lie liad a trade- 
mark with a specific device (which he exhibited) bear- 
ing the words “ Butto Kristo Pal ” or “ Sri Butto 
Kristo Palp and that the aiipellant had counterfeited 
his trade-mark by using a similar design containing 
tlie same name, and had sold “ Butto Kristo Pal ” um- 
brellas us lii-s own manufacture. At the trial, however, 
he .stated, in cross-examination, that his trade-mark 
consisted only of the name. One of the partners 
deposed to the same effect, wdiile the other ixositively 
repudiated the exhibited mark as a whole except the 
name. The complainant’s son, who was also examined 
for the prosecution, claimed the name as being his 
own trade-mark in the separate business. A number 
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of other witnesses was examined, bnt none of them 
proved tluit the coniphunant laid any particular device 
us a trade-mark, though they .stated that there wa.s a 
l)raud of umbrellas known as Bat to Kristo Pal,’' 
and that when they received oniei-s for such articles 
they procured them from the complainant’s firm. 

The appellant was canying on a similar business at 
No. 125-6, Old China Bazar Street, and sold umbrellas 
with a similar device, also containing the ■words 
“ Biitto Kristo Pair His case was that one Tulsi Das 
Pal, who was in the trade for about 20 or 25 years 
previous to his insolvency in lh08, had manufactured 
and sold umbrellas called Butto Kristo Pal” after 
las son, and that Tulsi had,, shortly before becoming 
an insolvent, sold the busine.ss to him. It was proved 
that the appellant had sold such umbrellas .since 1908, 
and the dies and plates used in imprinting his trade- 
mark were found on his i> remises and seized. 

The Magistrate convicted him as stated above, 
whereupon he appealed to the High Couid against that 
order and sentence. 

Mr. Eardley Norton, Bahu Atahja Charan Bose 
liiidBahu Ramani Mohan Chatterji, for the aj)pellant. 

The Advocate-General {Mr. G. H. B. Kenrick, 
K. C.), for the Crown. 

Cur. adv. vuU. 

Chitty and Richardson J.I. The appellant, Anath 
Nath Dey, has been convicted by the Fourth Presi- 
dency Magistrate of offences under sections 482, 485 
and 486 of the Indian Penal Code, and sentenced to pay 
a fine of Rs. 210, or in default to undergo 3 months’ 
simple imprisonment, the fine if realised to be paid to 
the complainant as compensation. The appellant was 
also charged in the alternative with offences under 
sections 6 and 7 of the Merchandise Marks Act, 1889, 
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but, beyond statiug the tact at the commencement of 
his judgment, the learned Magistrate has taken no 
fnrtlier notice of it. He has not at all discas.sed those 
charges or come to any finding upon them. The case 
of the complaiiuuit Ashutosh Pal, as put forward in 
his petition of complaint, is that he nnuiutactures and 
carries on bn.siness in umbrellas ; that his busine.ss is 
of long standing and his iTinbrelhus known iii the 
markets us Bufto Kristo PaZ” umbj'elias, ''' Bulto 
Krista PaV' being tlie name of his son; that his trade- 
mark is the device annexetl to tlie i)etition and marked 
A. (In Court it has been marked as Exhibit 1.) He 
further complained that the apx)ellant who had recently 
.started business in umbrellas liad counterfeited the 
said trade-mark, using one very similar to it, (Exliibit 
B). (fn Court that has been marked as Exhibit 2.) He 
accordingly charged the appellant under sections 482, 
485 and 486 of the Indian Penal Code, and sections 6 
and 7 of the Merchandise Marks Act, 1889. The 
appellant filed a written statement denying the com- 
plainant’s trade-mark. He alleged that Butto Kristo 
Pal was the son of Tulsi Das Pal, whose umbrella 
business he (the appellant) had purchased. He 
further complained that, the parties being rival traders, 
this case had been brought against him falsely and 
maliciously in order to ruin his business. 

When the case came on for hearing the complain- 
ant gave e\ddence. He swore that the umbrellas 
manufactured by him in the name of his son were 
kiiown as Biitta Kristo PaK umbrellas. He further 
swore to tlie design (E.xhibit 1), and to the appellants 
alleged counterfeit of it (Exhibit 2). In cross-examina- 
tion he alleged his trade-mark in umbrellas to be “ Butto 
Kristo Pal” or Bri Butto Kristo Pal” One of the 
complainant’s iiartners, Nagendra Nath Dey, stated : 
“Tlie teide-mark of the umbrellas is,’ Butto Kristo 
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/VR.’” The otltei' purtiier, LuJ Behjid OlioKe, in erosH- 
(‘.xaiiiiiiatioii went fiirtlier. He said : ” Our tnide-mark 
hi ' Butto Kristo Pal.^ This conlij^’iirutioti (iiufaiiiiig 
E.Klii[)it 1) is not our trade-mark. Biitlo KrPto Pal ’ 
only is oiu' trade-mark.” He utlmitted tiuit it liad Jiot 
been advertised, still less registered. Butto Ivristo 
Pal, the son of complainant, has no husine.ss connec- 
tion with his father, except that Xagendra Nath Dey, 
one of cumidainaut’s partners, is also his x)artaer. 
Mdiey carry on a sepaiide business at 120, Old Chijia 
Bazar, the coniplaijiunt’s shop being at 121. Butto 
Kristf) Pal. in cro.s.s-examination, said : “ "Butto Kristo 
PaV is my trade-mark at No. 120. The shop at 
No. 120 was opened 3 or 4 years ago.” The comidain- 
aJit called a number of other witnesses, merchants, 
who had bought umbrellas of his fijun, and others. 
Not one of them speaks to any device or trade-mark of 
tlie complainant, but their evidence goes to show that 
there is a brand of umbrellas in the market known aS 
""Butto Kristo Pal "’ umbrellas, and when they are 
asked for such, umbrellas they write to the comidain- 
ant’s firm for them. It is said that the complainant 
has been doing this business for 10 or 12 years. 

Tiie charge against the appellant is, that he has 
also beeii selling umbrellas as “ Bu,Uo Kristo Pat ” 
umbrellas, a ntxmber of which were found at his lilace 
f»f business, No. 125-6, Old China Bazar. A wooden 
block, the die of Exhibit 2, was also found and has 
been put in to supi^ort the charge under section 485. 

The appellant called evidence to show" that Tulsi 
Das Pal, who admittedly had dealt in umbrellas for 
20 or 25 years previous to his insolvency in 1908, had 
used the name of “ Butto Kristo Pal ” to denote one 
class of his umbrellas for 3 or 4 years prior to 1908, he 
also having a son Butto Kristo Pal. Tulsi Das Pal is 
a cousin of the complainant who learnt his business in 
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TviLsi Das’ sliop. It was further alleged tliat Tnlsi 
Das Pal, on. the eve of bis iiisolveiiey, sold his 
business to the appellant, who has since carried it on. 
There can be no doubt that Tnlsi Das Pal before 1908, 
and the tippellaiit since that date, have received orders 
from the inufassil for ‘‘Buffo Kristo PaV iinibrellas. 

On this evidence the learned Magistrate has con- 
victed the appellant under sections 482, 485 and 486 
of the Indian Penal Code. In our opinion that con- 
viction cannot possibly stand. 

A trade-mark mast be some visible concrete device 
or de.sign allixed to goods to indicate that they are the 
maimfacture of the person avIioso i>roperty the trade- 
mark is. It miglit, no doabt, consist of a name 
impressed in some distinctive way. In this case the 
complainant has no exclusive right to manufacture 
umbrellas or even umbrellas of a particulur kind, 
All that lie could claim would be that no other manu- 
facturer should so mark umbrellas as to pass them off 
as tlie complainant's manufactu re when they were not. 
This tlie complainant alleged that the appellant had 
done by affixing a mark or design closely resembling 
his own and containing the name “ Buffo Kristo 
Pair The comiilaijiant, however, has completelj’’ 
failed to show that he has aivy such trade-mark. In his 
compkint he put forward Exhibit 1 as his trade-mark, 
liut in his examination he went back on this, and 
claimed simply the use of the name “ Buffo Kristo 
Pair His partner, Lai Behari Ghose, went further and 
denied that Exhibit 1 was their trademiark, while the 
son. But to Kristo Pal, claimed the name as his trade- 
mark in a bnsine.ss independent of his father’s. Not 
one of the complainant’s wdtuesses speak to the com- 
plainant having any trade-mark, meaning any design 
or device, nor do they suggest that his umbrellas 
are known by any such trade-mark. It appears that 
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the case was allowed to ehuiigci its chafaeter as it went 
on. From a case relating' to the inaklny and use of a 
false trade- inark, it drifted into a ctise of usinjif a false 
trade-naiue. The distiuctiou between a trade-mark 
and a traile-iiame is clear : nee the remarks of Lord 
Blackburn in Singer Maniofactiiring Co.v. L'log (\). 
The improper use of a trade-name might fall within 
the purview of section h of tlic Merchandise Marks Act. 
ami be pnuisliable under section (i or 7 as a false trade 
descrii)tion. That, liowever, is not the case here. 
Tli(;re is no proved trade-mark of the complainant for 
infringing which the appellant can be convicted under 
sections t<S2, 485 or 486 of the Indian Penal Code. We 
are not prepired to say what might have been the 
lusult had tlie case been confined to the charges under 
sections 6 and 7 of the Merchandi.se Marks Act. It has 
not been dealt with on that footing, and tlie appellant 
could not, as the evidence at present stands, be 
convicted under either of those sections. 

We allow the appeal, set aside the conviction under 
sections 482, 485 and 486 of the Indian Penal Code, and 
direct that the fine, if paid, be refunded. The property 
confiscated must be returned to the appellant. We 
may add that we agree with the contention of the 
appellant that this case ought never to have been 
brought in the Orizninal Court. The dispute between 
the parties is one of a civil nature, and could have 
been much more satisfactorily dealt with by a Civil 
Court. 


E. H. M. 


Appeal allowed. 

(1) (1882) L. ii. 8 A. C. 15, 32. 
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PRIVY COUNCIL. 


KIRPAL SINGH 

V. 

BALWANT SINGH. 

[ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB, AT LAHORE.] 

Hindu Law — Alienation — Cmtoni of agriculturuts in the Panjah — Ancestral 
!a?id — Power of father to alienate — Necessity — Just debts" — Burden 
of proof — Debts of proprietor incurred by recJdess extravagance and 
for illegal or immoral purposes. 

Id a suit by the respondents to have set aside an alienation of part of 
the faiiiily property made by their father in favour of tiie appellant, alleging 
that by the custiau of agriculturists in the Punjab he was not competent 
to sell ancestral land without necessity, that there had been no necessity for 
tlie sale, that their father was a debauchee and an extravagant person, and 
that the debts for whicli the sale was mfide were incurred for immoral and 
illegal purposes, tlie appellant did not deny the custom though he traversed 
all the otlier allegations in the plaint, and contended that, the alienation 
having been made for their father’s antecedent debts, it was for the respond- 
ents to show tliat the debts were contracted for illegal or immoral purposes. 
There were concurrent lindings by the Courts below that the respondents’ 
father was recklessly extravagant and did not know liow to manage his 
affiiira properly^ and that certain specific debts were “just debts,” and others 
were not 

Held (afiirming the decision of the Chief Oouit of the Punjab), that the 
custom set up, not being disputed, was applicable to the case ; that the pay. 
ment of a "just debt ” by the male proprietor of lands to which the custom 
applied was a necessity for which he could validly alienate ancestral 
pro|>erty ; and that the respondents were entitled to possession of tlie 
property sued for on re-payment to the appellant of such part of the 
purchase money as both Courts concurrently found to be just debts, the pay- 
ment of which was a necessity. 

^ Prmentr Lord 'Macnaghten, Lord Moulton, Sm John Edge and 
Me, Ameeh All 


p.ep 
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The rsiling in Deci Ditta v. Hindagar Singh (1) (;hat a inst debt ” 
means ‘‘ a debt which is actually due, and is not immoral, ilh:‘gai or opposed 
to puldic policy, ami has not been contracted ius an net of. nickless extra- 
vagance or of wanton waste, or with the intention of destroying the interests 
of the reversioners,” was approve<l of by their Lordships of the Judicial 
Conimittee. 


Appeal from a, Judgment and decree (KJtli January 
1909) of the Chief Court of the Punjab, wliieli varied 
a Judgment and decree (Jlst July 1907) of the District 
Jiuige of GuJranwaJa. 

Tiie defendant was appellant to His Majesty in 
Council. 

The facts shortly stated were, tliat Gurhakhsh Sijigh, 
th(“ fatlier of tbe plaintiffs (resi)ondent.s) Bidwaint 
Singh and Jaswant Singh, sold to the defendant Kirpal 
Singli by a registered deed, dated 26th August 1892, 
5,87-1 kanals of land beluga moiety of a Joint-holding 
owned by bimself and bis younger brother Bbagaw’an 
Siiigii, situate in Maoanwala Bar, Tabsil Khangali 
Dogran, in the Gujrauwuila district of tbe Punjab, for 
tlie sum of Rs. 18,000; that on a subsequent i^rtition 
of the Joint-holding the vendee Kirpal Singh took 
possession of 2,848 kanals under the said sale ; that 
Gurhakhsh Singh died in 1894, leaving his two sons, 
the plaintiffs, w^ho in June 1894 brought the suit, out of 
which the present appeal arose, for possession of the 
2,848 kanals of land against Kirpal Singh, alJeging in 
their plaint that the land sold by their father Gurbaksli 
Singh under the deed of 26th August 1892 was his 
ancestral property, which he had been induced to sell 
by the exercise of undue influence ; that their father 
was a man of dissolute and extravagant habits ; that 
by the custom of the agriculturists of the Punjab he 
was not competent to alienate the said lands, except 
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(1) (1900) Punjab Rec. No. 65. 
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for lef?al uecessity ; and that the sale had been made 
without valid consideration and necessity, and did not 
therefore affect their rights of inheritance. They 
prayed that the sale might be declared null and void, 
a]id for a decree for pos.session of the lands ; and that 
if any portion of the purchase money was found to 
have been raised for a necessary imi'ijose, the decree 
for possession might be granted subject to payment 
of such amount. 

The defendant traversed all the principal allega- 
tions in the plaint; and on the tliree main issues raised 
in the pleadings the District Judge held (ij that the 
land in suit was the ancestral property of Gurbaksh 
Singh ; (ii) that the sale in rpiestion was not induced 
by the exercise of undue infiuence ; and (iii) that the 
sale was effected for consideration and necessity, 
except to the amount of Rs. 4,900 out of the total price 
of Rs. 18,000. 

The District Judge therefore granted the plaintiffs 
a decree for possession of the land sired for, conditional 
on irayment to the defendant of Rs. 13,100. 

From that decision two appeals were preferred to 
the Chief Court, the plaintiffs urging that the sale was 
wholly void, and the defendant asking that it should 
bo held to be valid as against the irlaintiff. 

The Chief Court (Rattigan and Shah Din JJ.) 
affi lined the findings of the District Judge on the 
three issues as above stated, except that they were of 
opinion that a sum of Rs. 6,100 was the only amount 
borrowed for necessity, and that in payment of that 
sum the plaintiffs were entitled to a decree for posses- 
sion. The Chief Court tlierefore varied the decree of 
the District Judge in favour of the plaintiffs, and 
dismissed the defendant’s airpeal. The details of the 
decisions appear in the judgment of their Lordships 
of the Judicial Committee. 
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On tills upiical, 

D'! Grujjther, K. 6',, suul B. Dubn, foi- the appollant, 
contended that tlie onus was on tlie res[)(iiHlv!nl.s to 
show the existence of circnmKtance.s nnder which 
they were entitled to qiiestion tlie validity of the 
sale iiy their father to the appellant. There was no 
snUhnent evidence on the record to show that 
(Inrhakhsh Bingii was a person of innnoral habits and 
lived in a dissolute and extravagant inanner; and It 
was snbinitted that the delits in dispute wore properly 
incurred for la%vful purposes, and were binding upon 
the respondents. Tlie ordinary Hindu law was that 
by which the parties were governed, and not the 
custoniaiy law of the Punjab. The principle govern- 
ing such a case as tins ivas laid down in Bhagbut 
Pershacl Singh v. Girja Koer{l) to the eflfect that 
(except for debts contracted for immoral or illegal 
imriioses) the whole of the undivided family estate 
would be, in the hands of the sons, liable to the debts 
of the father, and tliat it was for the sons to show 
affirmatively that the debts were contracted for an 
illegal or immoral purpose, and evidence of general 
extravagance of the father was insufficient to establish 
that. 

As to similar ca.ses decided in the Punjab Courts, 
reference was made to Sir W. Pattigan’s Customary 
Law of tile Punjab (7r,li ed.), page 97; Jaga)inath v. 
Tnlsi Das (2) ; Bahadur Singh, v. DesraJ(o ) ; Davi Ditta 
V. Sauclagar Singh (4) ; and Sardari Mai v. Khan 
Bahadur Khan (b). There was no obligation on the 
appellant to show that the loan was borrowed for 
necessity. 

(1) (1888) I. L. R, 15 Ciilo. 717, (2) (1898) Punjab Bee. No. 72. 

719, 724 ; L. li. 15 I. A. 99, (3) (1901) Punjab Rec. No. 53. 

100, 103. (4) (1900) Punjab Rec. No. 65. 

(')) (1899) Punjab Bee. No. 11. 
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Sir H. Erie Richards, K.G., and Ahdid Majid, for 
the respondents, contended that they being Bikh Jais 
and agricnlturists were governed not by the ordinary 
liijidn law, l)at by the customary law of tlie Punjab. 
Just as there was the Common Law in England, .so in 
the Punjab there was a customary law for all, and 
all were bound by it. Eeference was made to Bir 
W. Eattigan’s Customary Law of the Punjab, pag( 3 s I 
and DJ, and the axrthorities there cited. The custom 
pleaded in tills case was that agricultural land was 
inalienable, except for necessity. The custom set up 
in the plaint was not denied, and the case was not 
treated in the Courts below, as it is now suggested it 
should be treated here. The land being ancestral, 
it was necessary to show that the sale was made for 
legal nece.ssity, and the burden of proving that was 
on the appellant, the alienee: see Sir W. Eattigan’s 
Customary Law of the Punjab, page 110, article 61(6) 
[Sir John Edge referred to a passage at page 111 
which, he remarked, seemed to suggest that the onus 
was on the pa>'ty who ■wished to prove the existence 
of the custom : and Lord Moulton referred to page 
113]. The appellant had not discharged the onus, and 
there was nothing to show that the sale took place 
for any necessity. The authorities cited from the 
Punjab Eecord were not applicable. Jagannath v. 
Tnlsi DasiX) not a case of agricultural laud, and 
therefore no authority for saying that the ordinary 
Hindu law applied to agriculturists. In Lachman 
Das V. Pallia Mal(X) the parties were not agricul- 
turists. In the present case the alienee (the appellant) 
knew all the circumstances of the loans, as in the 
case of Deri Ditta v. Saicdagar Singh (3) which made 
the case stronger against him. In that case at page 

(1) (IS'JS) Punjab lieu. No. 72. (2) (1908) Punjab Kec, xNo. 59. 

(3) (1900) Punjab Bee. No. 65. 
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2i)f) of Lie report, wliore tlx? Jud^'es sum up the law, 
they say “a iiumbei- of sinaU debts ijieurred withiji 
a shoi't si)aee of time amounts to extravapaiice,'’ and 
tliat ajaplied to the present case : see SobJm Sbigh v- 
Kishore Ghatidi}). Tliere are concurrent lailings in 
the pre.sent case as to tiie reckless extravagance and 
ignorance of management of his affairs l)y Guri)akiis!i 
Singii: and as to whicli were or were not just debts 
incurred for necessity, and on these concurrent findings 
of fact by tlie Courts below the re.siiondents were 
entitled to rely. Tlie wliole circumstances of any case 
must be considered in coming to a decision as to 
whether the land has been alienated for necessity. 

Di‘ Cir wither. K. C., replied. 

The judgment of their Lordsldps was delivered bj^ 

Sib, John Edge. This is an aj)peal by the defend- 
ant in tlie suit from a decree, dated tlie 16‘th January 
IhOi), of the Chief Court of the Pnnjal>, which varied 
a decree, dated the 31st July 1907, of the District 
Judge of Gujrauwala. 

The plaintiffs, who are Sikh Jats, and the sons of 
Sai'dur Gurhakhsh Singh, deceased, brought their suit 
in the Court of the District .Judge of Guji'auwala 
to obtain possession of ancestral lands which had been 
conveyed in their lifetime by their father to the 
defendant by a deed, dated the 2t)th August 1892. 
They alleged in their plaint that, according to the 
custom of the agriculturists of the Punjab, their father 
was not competent to sell the ancestral lands without 
necessity, and that their father was a debauchee and 
an extravagant person, and there was no necessity 
for the sale, and they prayed for a decree cancelling 
the sale deed and for possession on condition that 
they should pay to the defendant the money, if any, 

(1) (1907) Punjal) Bee. No. 6o. 
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wliich miglit be proved to have been paid by the 
defendant to their father for valid necessity. The 
defendant, so far as is now jnaterial, alleged in his 
written statement that he purchased the land in good 
faith on payment of lawful consideration without 
knowledge that the plaintiffs’ father was a debauchee 
and an extravagant person, that no debt was con- 
tracted by their father without necessity, and that the 
debt which their father contracted with him was 
spent for valid necessities. The defendant did not 
in his written statement deny that the plaintiffs and 
their father were agriculturists to whom the custom 
alleged by the plaintife would apply. 

According to the sale deed of the 26th August 1892 
the consideration was Rs. 18,000, the details of which 
stated in that deed were — 

Rs. 

Left with the vendee for payment to Din Muhammad Beg, 

!\l’ahainmad Amin Beg, Bodh Kaj and Jagan Nath, the 
previous mortgagees ... ... ... ... 9,500 

Credited to tlie vendee, on account of previous debt, principal 
and interest due to him under a bond, dated the 13th 
Fehruary 1891 ... ... ... ... 4,(>50 

Credited to the vendee, on account of the previous debt, 
principal and interest due to him under haki account 
entered on leaf No. 115 ... ... ... 3,350 

Now received in cash before the Sub* Registrar ... ... 500 

As it must be taken as admitted ou the pleadings 
that the custom alleged by tire plaintiffs applied, 
the onus of proving the validity as against the plaint- 
iffs of the consideration was upon the defendant, the 
vendee. On that basis the case was fought in the 
Courts below. 


It was found as a fact the District Judge, 
find on appeal by the Chief Court, that the plaintiff’s 
father, the late Sardar Gurhakhsh Singh, was reck- 
lessly extravagant, and that he did not know how 
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to majiage liis aflaii's i>roi)ej-!y. That concur I'ent 
finding iias an important hearing on the ques- 
tion of necessity, as the payment of a just debt 
I)y tlie male proprietor of lands to wliich the custom 
n.pplies is a necessity for wiiich he can validJy as 
against the reversiojiers alienate ancestral lands. It 
was held in this cojinection by a Full Bencli of the 
Chief Court of the Punjab, and as their Lordships 
consider correctly, in Devi Ditta v. Sauda(/ar Singh 
(1) No. 65, Punjab Record, Civil Judgments, that a 
“just debt” means a debt which is actually due and 
is not immoral, illegal or opi)oscd to public policy, 
and has not been contracted as an act of reckless 
extravagance or of wanton waste, or with the inten- 
tion of destroying the interests of the reversioners. 

The District .Judge, and on apijeal the Chief Court, 
dealt with the items composing the Rs. 18,000 as set 
out in detail in the sale deed of the 26th August 1892. 
It appears that the lands or some of them which were 
included in the sale deed of the 26th Aixgust 1892 
had been previously mortgaged to Din Muhammad 
Beg and others by the plaintilFs father on the 10th 
October 1891 for Rs. 6,100 for a ixeriod of 20 years 
with liberty to those mortgagees to make iminnye- 
inents, the cost of which, with interest thereon, the 
mortgagor undertook to pay at the time of redemption. 
The District Judge found that the Rs. 6,i00, part of 
the item of Rs. 9,500, was a just antecedent debt, the 
payment of which was a necessity, and that it was 
not proved to his satisfaction that the balance of che 
first item, namely, Rs. 3,400, was due from Gurbakhsh 
Singh to Din Muhammad and the other mortgagees, 
or constituted a just debt for the payment of which 
to Din Muhammad Beg and those other mortgagees 
of 1891 there was a necessity within the meaning 
(1) (1900) Punjab Rec. No. 65. 
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of tlie custom. With those findings of the District 
Judge the Chief Court on appeal concurred. Their 
Lordships consider that these concurrent findings 
should be accepted as conclusive so far as the sums of 
Es. 6,100 and Rs. 3,400 are concerned. 

As to the second item Rs. 4,650 of the detail of the 
consideration, the District Judge, although he was 
not satisfied tiiat there had been any necessity for 
the borrowing by Gurbakhsh Singh of some of the 
amounts which are included in that item and as to 
others assumed from tire recitals in some of the bonds 
which were produced by the defendant and without 
further proof that there had been necessity, allowed 
the whole item of Rs. 4,650 as a charge wliich the 
plaintilf should pay to the defendant. The Chief 
Court on a careful consideration of tiie evidence dis- 
allowed the wliole of the item Rs. 4,650. 

The Judges of the Chief Court considered that the 
District Judge had not rightly appreciated the rule 
as to tlie onus of proof, and tliey were unable to find 
that any necessity had been established for the 
incurring by G-urbakhsh Singh of any of the debts 
which composed the item of Rs. 4,650. Prom that 
conclusion of the Chief Court their Lordships see 
no leason to dissent. 

The District Judge disallowed Rs. 1,000 of tlie item 
of Rs. 3,350 of the detailed consideration, and the 
whole of the item of Rs. 500, finding that the Rs. 1,000 
and the Rs. 500 were debts which Gurbakhsh Singh 
had incurred as acts of reckless e-vtravagance. The 
Chief Court found that the District Judge had rightly 
disallowed the Rs. 1,000 and the Rs. 500, and pointing 
out that no mention of the Rs. 3,350 account was made 
in a consolidating bond which Gurbakhsh Singh 
executed on 13th February 1891, found that no neces- 
sity had been proved for any portion of the item 
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Rs. 3,3.'>0. With tiiab coiiclu.'«loji of tlio Chief Oourl HH-' 
t liei 1 - Tjo agree. , 

The re.salt tluit tlieir Loi‘(l(4lii])S will liunibiv' advise 
Hi.s Majesi,y tliat the aijpeal should he dismissed and lUrM-wr 
the decree of the Chief Court be aliinued. The 
appellant must pay the oost.s of this a})peal. 

J. V. w. Appeal (Usinissed. 

Solicitor.s for tlie ap])eHant : Burrow, Rogers d N'erill. 

Solicitor for the re.spoiideuts : JEdword Dtilgudo. 


PRIVY COUNCIL. 


COURT OF WARDS 

V. 

ILAHI BAKHSH. 


P.C.' 


191 a 
Oct. HI ; 

Mfji\ 21 ), 


[ON APPEAi mm THE OHiEF COilRT 0P THE PAHMB, AT iAHOHEj 

Mahomedan late — Kndowmeyit — Creation of ^ndoivment — Wiilf ioj dedimtiou 
or liner — Crateyard^ land used as — F resum’iJtion of ancvoit orlrfhi of 
shrine and burial place — Panjah Land Eerenne Act (XVJI of 1887% 
s. 44 — Entry of ownership in record- of Tiyhts at settlement. 

In this ease the Judicial Committee (alHriuiug the decision of the Ciiief 
Court of the Punjab) held^ on the evidence, tliat the land in suit (known 
as the Mai Pak Daman graveyard) which had ]>een used from time im- 
memorial by the ]\Iahomcdan community of Multan for the purpose of 
burying their dead, formed part of a graveyard set apart for the Mahoiuedan 
community, and that by user, if not by dedication, tiie land was icakj. 

In the record-of-riglits of the last settlement an area of land, w'hich 
comprised the land in suit, was entered as in the possession of ^laho- 
inedans,” and was described as kahristan or ghalr-mnmkm hahrlslan 
(graveyard or imcidtii ruble land forming Jjortion of a graveyard) ; and 
in the ownersfiip colnnm the name of the defendant (now represented by 
the Court of Wards) was entered as owner. Their Lordships said ; It 

' ' Present : Lord Maonaohtbn, Lord j^Ioulton, Bir John Edob and 
Me. Ameer All 
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would Boeiii UiRt ho was properly entered as owner, being trustee and 
custodian of the shrine of the saint Mtii Pak Daman, and being or claiming 
to he tlie recognised head of the Mahomedan eommuiiity in Multan ; ” and 
held, that, under section 44 of the Panjab Land E(3veru.ie Act (XVII of 
1887), the entry not having been disproved must l)e presumed to be correct. 

Appeal from a judgment and decree (16th Decem- 
ber 1907j of the Chief Court of the Panjab, wliich 
reversed a judgment and decree (loth April 1907) of 
the District Judge of Mnltan. 

The defendant (ti)e Oonrt of Wards represen ling 
the estate of Makdum Hassan Bakhsh) was the appel- 
lant to His Majesty in Oonncil. 

The suit giving rise to this appeal was brought 
by the respondents, as representing the Mahomedan 
commnnily of the city of Multan, for a declaration 
that certain land was in irossession of the Mahom- 
edan community as wakf, and was in fact a grave- 
yard whicli had been used from time immemoria] by 
them for the burial of their dead, and for aii injunc- 
tion restraining the appellant (the Court of Wards) 
from transfex’ring any part of the said land. 

The occasioxi for the suit being instituted was 
that in August 1905 the defendant, who claimed to be 
the owner of the land, gave notice by beat of drum 
of Ills intention to sell by auction portions of the 
area of land in dispute which were free from graves. 
The main contention of the plaintiffs was that the 
whole of the land in suit was the graveyard known 
as Mai Pak Daman, the origin of which was very 
ancient ; and that it was waTcf and therefore inalien- 
able. The suggested origin of it is given in a 
passage cited by their Lordships of the Judicial Com- 
mittee in their judgjnent from the judgment of the 
Chief Court. 

The main defence, so far as material to the present 
appeal, was that whilst the land actually covered with 
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graves may be imilieuable, the portion of the land 
to be sold was not shown to belong to Mai Puk 
Daman, and that the defendant had a riglit to alien- 
ate it. 

It appeared that in 1858, up to which time tliere 
was practically no restriction on burials, the Malioin- 
edaus of Multan and the neighbourhood held a 
public meeting to consider the question of suitable 
sites for burial grounds; and a resolution having 
been arri ved at, an applicatioji to the Commissioner 
of the Division was drawn up and presented by the 
father of Makdum Hassan Bakhsh and one Haji 
(ihulam Mustafa Khakwani that the owners of kJian- 
hahs should keep open graveyards in their own 
khankahs-, that four old graveyards (of -which Mai 
Pak Daman’s was one) should be kept open for the 
wliole Malioinedaa community; that three new grave- 
yards should be started; and that all other graveyards 
should be closed. This propo.sal was sanctioned. In 
1867 a somewhat similar application was made to the 
Deputy Commissioner by the Mahomedaus of Multan 
City that the graveyard of Pir Umar (one of the four 
old graveyards above mentioned) should be demarcated 
and protected from encroachment, and that certain 
other graveyards, among which was Mai' Pak Daman’s, 
should be kept open. On 22ad August 1867 there 
was a robkar of the Deputy Commissioner which 
recited the order of the Commissioner in 1858 sanc- 
tioning the proposals then made, and sliow’-ed that all 
graveyards, excej)t the seven mentioned and the 
khankah graveyards should be kept closed. And on 
22nd September 1867, a robkar sent by a Revenue 
Officer to the Deputy Commissioner, intimated that a 
parwana on the subject had been issued to the Tahsil- 
dar (a copy of which was sent to the District Superin- 
tendent of Police) that if any Mahomedan buried a 
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corpse outside the authorised places, it should be 
exhuiued and re-buried in one of those places. 

The District Judge found that the defendant had 
never treated the land in di.spnte as ivakf-, tliat witliin 
the land in suit were scattered graveyards with clear 
spaces between ; tliat the defendant had sold from 
time to time any clear spaces for building, tliougli the 
numbers they bore were in the settlement of 1880 
shown as ghair-mumkin kabristan (unculinrable 
land occupied by a graveyard) notably the land sold 
to (Jovernineut for a railway station; that he had 
leased others “ and had realised a miscellaneous income 
from tlie whole, and had asserted his rights as land- 
lord by exacting a due of 3 pies per grave from those 
burying their dead wdth his permission”; that these 
transactions had not in the past been objected to 
by the Mahomedan community or the general public; 
tliat there had been no dedication of the whole land 
as ivakf, nor any declaration that the whole wras 
wakf-, that so far from its being shown that the Maho- 
medan community was in possession, the evidence 
pi'oved that the defendant was in possession, though 
he did not wish to interfere with actual graves ; that 
the defendant had a right to alienate at will the clear 
spaces; that the plaintiffs had not shown that they 
were individually affected, nor that their families 
were affected by the proiiosed sale, nor that they have 
the right to bury their dead in the lands to be sold. 

The District Judge therefore dismissed the suit. 
On appeal, the Chief Court (Chattbeji and Johnstone 
JJ.), afrer stating the facts and giving the origin of 
the Mai Pak Daman graveyard as quoted in the judg- 
ment of their Lordships of the Judicial Committee, 
continued : — 

iheuiu 1868 this status oi u'ahy was fully recognised as we have 
seen. No doubt user, as such, does not deprive tlie owner of his title, but 
the title remains subjent to tlie user of the land as tvakf. 
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** Thirf (lisposetf of Hiu. more geiierul ijuvhtiuii ; nrul the lU'Xt |!oiiil in. 
what area was /r<x/*/V Our view is that at {east all the «n*a in nuit w an. 
Tlie area iii suit is fietweeo 6t) iiiai tUt acres in extent. At no has the 

whole of it l)eeu at once e<)Vered with palpal^k* |4Taves ; Ian. this does not 
any the less make the whole a .{graveyard. One clan or fmnily w«»uld bury 
their dead lujo hy one in one spot, and another in another. Tht‘ e;ra\'cs in 
fcliese dusters of jj;Taves would grow' in nmnhers as the elan increased, hut 
continually old graves would he forgotten and would levndieil witli the 
ground 'oy the wenither ; and if a family tiled out, its cluster of gruves 
would in a few 3 'ears become effaced. There would naturally he s|>aces 
clear of graves (or of known graves) between tlu‘ dusters of graves of this 
dan and of that clan, providing roOTU f(»r new iairials : and hence we find 
the state of affairs, wljieh is used by the defeudauf's comisel as an argmiieni 
in favour of his client, viz.^ tliat in the area in suit are very many separate 
graveyards, one occupied hy hiitdicrs, one by zainindnrs, and so forth. In 
reality these are nut separate graveyards, but only separate dusters of 
graves in one big area forming a single graveyard. These dusters are m»t 
known to the lievemie authorities or to the people by distinctive names. 
Further, it is peculiarly necessary that the dear spaces should not he 
appropriated for other purposes, inasmuch as all burying of bodies outside 
of the seven authorised areas aforesaid has been proliihitcd. This was fully 
recognized in 18h7 (vide the application of that year by the raises of Multan, 
mentioned above). To liold that the clear spaces are at the disposal of toc 
defendant would amount to a closure of the graveyard as a wlitjle, for .such 
spaces are necessary if any more burials are to be made. Again, tliere is 
evideiice that iu more than one clear space on digging up the soil human 
bones have been found, showing that these spaces have iu past centuries 
i>een used for burials. We would hold, then, that the whole area intended 
in 1858 to be reserved as a graveyard under the name of Mai Fak Daujau 
is wakf b}’ user, if not by dedication, and that even the clear spaces in that 
area are inalienable by defendant ; but Mr. Parker goes on to argue that 
none of the land proposed to be sold is really within that area. In the 
Kevenue records none of the laud in suit is called after ^lai Pak Daman, 
which nauie does not seem to have been used at all ; but all the khasra 
numbers are described as kahrista^i or gliair-mumkin lahristan. In our 
opitiion this is suffiaient. In 1858 it was settled that the only kahristam 
(outside of khankahs) were to be the seven aforesaid. It is not pretended 
that the land proposed to be sold is iu any other one of those seven, and tlie 
land in suit geueralty is admitted to be in the Pak Daman cemetery. The 
land to be sold adjoins tlie land admittedly in Pak Daman ; and thus the 
conclusion is irresistible, unless the Revenue records are incorrect, that the 
lands to be sold also belong to the Pak Daman lauds. Mr* Parker’s 
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reference to Exhibit P-13, extract from Settlement map of 1880, is useless. 
It is urjly an extract, and the mere fact that it only shows land between 
the two roads and excludes some of the land in suit proves nothing ; for it 
is not authoritatively a map showing the exact limits of Pak Daman 
cemetery. Indeed no map exists, so far as we know, which does show 
tOose limits as such : all we know is tiiat the Settlement map o£ 1880 
clearly show’s that each and every khashi number in suit has graves in it, 
though of course not all over it. It may he tinit ExhiL)it P-13 was put 
forward hy plaintiffs as sliowing the Pak Daman cemetery ; but it was an 
incomplete extract, and plaintiffs are not bound by it. 

“ The onus being thus on the defendant to show that, as a matter of 
fact, the land to be sold is not lahrhtan^ 1 am unable to see that he has 
discharged that onus. 

Only two further minor arguments used by jMr. Parker need be noticed. 
He contends that such land has been left for extension, and only some 11 
acres are to be sold. This is immaterial in our opinion. The‘ whole is 
■mahf. Again, he argues that the Makdum and his father have in the past 
made repeated alienations of portions of land included within Pak Daman, 
and, the Mahomedan community having raised no objections, plaintiffs 
cannot now contest the present proposed sale. Mr. Shafi has fully satisfied 
us that illegal acts hy defendanDin the past do not deprive plaintiffs in such 
cases of tlieir rights : the community may from apathy or because of some 
countervailing advantage have acquiesced in alienations being made in and 
in buildings being erected upon the land of the cemetery, and yet it does 
not lose its right to object to further alienations. In tin's connection we 
need only refer to Ameer All’s Mahomedan Law, 3rd edition, p. 375 last 
para., and p. 381. As regards another part of this argument, viz., that the 
alleged levy by the Makdum of 1 pice per burial as a fee shows exercise 
of dominion over the land, we need only remark that the evidence seems to 
show tiiat fakirs take these fees and not the Makdum ; and if these men 
take the fees as mujawars, as Mr. Parker suggests, then the income goes to 
iiie shriue and not to the Makdum in person and therefore no inference 
in defendant’s favour can be drawn from tlic circumstance.” 

In tlie result tlie decision of the District Judge was 
reversed, and the plaiutlifs’ claims decreed in full. 


On this appeal, 

De Griiyther K.Q. and G. Gonsidine O’ Gorman. 
for the appellant, contended that the land had never 
been treated as wahf. On the finding of the District 
Judge it appeared that the person whose estate was 
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reiiresented by the Court of Waifls was the owner of 
the laud, and tliat W'as not denied ; that he had treated 
it witliont any objection as his private property, and 
iiad charged a fee for burials there. The vacant .spaces 
wliere there were Jio grave.s wottld remain the priyale 
properly of the aitpellant and be part of his estate. 
Tlie Chief Court had Avroiigly placed the onus (ui the 
appellant; but it being conceded tliat he was the 
owjier of the land, the burden of proving a dedication 
of the whole of the land as wahf lay, it was srib- 
niifted, upon the respondents, and tliey had failed to 
prove it. The appelhuit being in posRe.s.sion, the 
respondents were not, under section 42 of the S])ecitic 
Relief Act (I of 1877), entitled to the declaration 
they sought, and their suit should have beem dis- 
missed. 

Arthur Grey, for the respondents, contended that 
the whole of the land in suit was shown in the Reve- 
nue records as in the possession of the Mahomedan 
community for use as a graveyaivl ; and those entries 
raised a presum j)tion in favour of the respondents 
which the appellant had not rebutted. Reference was 
made to the Panjab Land Revenue Act (XV.II of 1887), 
section 44; and it was suggested that, judging from 
the entries in the record-of-rights, Makdum Hassan 
Bakhsh was the trustee and custodian of the shrine of 
Mai Pak Daman to which the respondents alleged the 
land in dispute appertained as a graveyard. There 
was also a presumption that land in such possession, 
as this was shown to be, for the specific purpose of 
burying the dead, had been properly dedicated as 
wakf, and was consequently inalienable. Even if no 
express dedication could be proved, the reservation 
of the ancient Mai Pak Daman in 1858, together with 
the entries in the Settlement record, showed that the 
land had become tvaJcf by user. The decision of the 
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Ciiief Court was right, and the appeal sliould therefore 
be dismissed. 

De G-ruyther K. Q., in reply, said that it liad never 
before during tlie case been even hinted at that Mak- 
dum Haasau Baklisli was a trustee, or held the land in 
an}^ other capacity tlian a.s owner. 

Tlie judgment of their Lordships was delivered by 

Lord MACNAGHTElt. In the immediate neigli- 
bourliood of the City of Multan there is a large tract 
of unculturable or uncultivated land generally known 
as the Mai Pak Daman or tlie Pak Daman graveyard. 
From time immemorial it has been used by the 
Maliomedan community in Multan for the purpose 
of burying their dead. But there is no evidence to 
.sliow when or how it was originally set apart for the 
purpose of a burial ground. 

In the judgment of the Chief Court in this case 
there occurs the following pas.sage giving, as tlieir 
Lordsliips think, a very probable account of the origin 
and early history of thi.s graveyard : — 

‘^Baliawai Hakij, tlic famous saint, wa.s bom in the 12tb century oi* the 
Ciiristian era. He had a son, Badr-ud-din, whose wife was called Mai Pak 
Daman. She was revered as a saint, and her liody was buried , in a siiririe 
within the area in suit. No one can tell wlien the surrounding* laud was 
(leiinitely set aside as %mhf ; but we can safely conjecture that in the first 
instance Mnssalmans began to bury their dead here and there in the waste 
laud about her tomb, because of the desire to be buried near the body 
of a saint. There can be no doubt that for hundreds of years the laud about 
her tomb has been used as a burial ground, and though there is no direct 
proof of dedication as icakf, we can safely conclude that long before 1 858 
it had become wakfat least by user.” 

The year 1858 referred to in the above passage 

is tbe date of a representative public meeting of 
Maliomedans called by the authorities for the pur- 
pose. of considering the question of Maliomedan 
graveyards for the city. At that meeting a resolution 
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was pa.s.sed uppareiitl j in iiccordaiice Oie sugj^a^K- 
Moii of Mie Govennnent fco the effect that ownei'K of 
kJiankalis oc .sluiiK^s .slioukl keep oj)en graveyard.s in 
their owjj khwi-halis, that foni' old graveyard.s, of 
which Mai Puk .Daman was ojie, .should be k(*pt open, 
for tlie whole Mahomedaii comiiinnity, that t iiroe new 
graveyards should be provided, and that all otlici' 
graveyards shonhl be closed. The predecessor in title 
of the person, for %vliom the Court of Wards is now 
acting, took part in giving effect to this resol ntioii. 

The resolution was .sanctioned by (lovernineiit. and 
in 1867 a rohkar was published giving notice that if 
any Mahouiedan. buried a corpse outside the author- 
ised places, it would be taken ui) and buried in one 
of tiiose places. 

In the record-of-rights of the last settlement an 
area of laud whicli comprises the laud in this suit is 
entered as “ in the possession of the Mahoniedans,” 
and is described as kahristan or ghair-mumkin 
kabi'iHtan, that is '‘graveyard or uncidtuinble land 
forming portion of a graveyard.” In the ownersldp 
column Makduin Has.san Jlaklish, now repr seated fjy 
the Court of Wards, is entered as “ owner.” It would 
seem that lie was properly entered as owner, licing 
trustee and custodian of the slirine of the saint Mai 
Pak Lamau, and being or claiming to be the recognised 
head of the Maliomedan community in Multan. 

In tins state of things the appellant, tiie Court of 
Wards for the pro^jerty of Mukdum Hassau Bakhsh, 
advertised for public .sale a piiece of grou.iid lying 
within the area of the graveyaixi as de.scribed in the 
settlement papers. 

Thereupon certain Mahomedan residents in Multan 
of different classes and various occupations com- 
bined together and brought this suit as co-p]aintiff.s, 
claiming an injunction to restrain the proposed 
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sale, iuid also asking for a declaration that certain 
lands described in the settlement records as graveyard, 
and comprising an area considerably larger than that 
now in suit, was inalienable as tvakf. It appeared in 
the course of the suit that on part of the huid de- 
scribed as “graveyard” in the settlement paioers there 
had been encroachments, that part had been acquired 
for public purposes, and that some lots had been, 
as it was alleged, sold bj^ the Makdum for his private 
purposes. So, in order to avoid all questions which 
might he raised with regard to land which liad been 
so dealt with, the plaint was amended, and the area 
For which protection was claimed was limited to a 
piece of ground measuring 437 kanals and 4 marlas, 
or something between 40 and 50 bighas. 

The District Judge dismissed the suit with costs. 
On appeal, the Chief Court granted the relief asked for 
by the plaintiffs, but without costs. From this order 
of the Chief Court the Court of Wards has appealed to 
His Majesty in Council. 

The only substantial ground of appeal urged before 
the Board was that the area known as the Pak Daman 
graveyard was not one continuous burial ground, but 
merely an area of uncultivated ground in which here 
and there there were to be found graves or clusters of 
graves, and the defence set up was that vacant ground 
unoccupied by graves remained the private property 
of Makdum Hassan Bakhsh, and that the Court of 
Wards was bound or entitled to deal with it for the 
benefit of his estate without regard to the claim 
advanced by or on behalf of the Mahomedan com- 
munity in Multan. 

The Panjab Land Revenue Act, 1887 (Act XVII 
of 1887), section 44, enacts that “an entry made in a 
record-of-rights in accordance with the law for the 
time being in force . . . shall be presumed to be 
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O'iie un!il tlie contrary is in-ovod or a new ciilrv is 
JawfiiJIy snhstitiHcd I hercl'or.” 

Tlieir Lords1iij)s agree witii tiie C'liief (‘onrf in 
thiukiiig lliat the iaiid in suit forms part of a, gra v'c- 
y.ud set apart lor tlie Mu.ssalman cominiiiiily, and 
that by user, 11: not l)y dedication, the land is tnUcf. 
I he ent ry ill tlie record-of-righ Is seems conclusiva* 
on the point. It is olivious that if it were Inhd tliat 
within the area of the graveyard land unoccupied or 
apparently unoccnjiied liy graves was piavate ]>roportv 
:md at the disposal of the recorded ownei'. it would 
lead to endless disputes, and the wliole purpose of the 
Government in setting aside lan.l as an open grave- 
yard for tlie Mahoinedan community in Multan would 
be frustrated. 

Tlieir Lordshijis will therefore luimbly advise His 
Majesty tliat the ajipeal shoukl be disuiisseii. 

The appellant will pay the costs of the appeal. 

Appeal tUsiHissed. 
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Solicitors for the appellant T. L. Wilson 4- Co. 
Solicitors for the respondents: Ranken Ford. 
Ford 4‘ Chester. 
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Before Sir Lawrence H, JeukinH^ K.C.I.E.^ Chief uUstice^ and 
Mr. Justice Karmgton. 

RODRIOKS 

V. 

SEOESrAHY OF STATE POE INDIA.* 

Jurisdiction — Secretary of State for India in Council — Dwell or carry on 

hminess or personally work for gain ” — Letters Patent., 1865 s. 12. 

This Court lias no jurisdiction ti) entertain a suit brought against the 
Secretary of. State for India in Council, where the cause of action lias arisen 
wholly outside the ordinary original civil jurisdiction of this Court, on the 
sole ground that the Secretary of State for India in Council dwelt or carried 
on business or personally worked for gain within the local limits of Calcutta, 
the capital of India at the time of the institution of this suit. 

Day a Narain Ternary v. The Secretary of State for India in Council (1) 
followed. 

APPBA.L by the plaintiff Bertram. Eustace Moseley 
.Rodriclcs from the judgment of Ohaudliuri J. 

This appeal arose out of a suit for malicious 
prosecution brought by the plaintiff against the 
Secretary of State for India in' Oouncil. It was alleged 
by the plaintiff that while employed as a permanent 
way inspector on the Eastern Bengal State Eailway, 
he was falsely and maliciously and without reasonable 
or probable canse prosecuted for criminal breach of 
trust by the defendant, through his servants and 
agents, certain railway officials, in the district of 
Rungpur, that the prosecution terminated in an acquit- 
tal and that the plaintiff suffered damage, which lie 
estimated at Rs. 10,000. Paragraph 9 of the plaint was 

° Appeal from Original Civil ISo. 50 of 1912. 

(1) (1886) 1. L. R. 14 Calc. 256. 


1912 
Nov. 27 
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as follows: — “That nia-smuch a.s it may be contended 
tliafc imrt of tlie plaintifr.s cause of acdioii herein 
arose outside Calcutta, the idaiutilT craves leave under 
clause 12 of the Cliarter to in.stitute tliis suit.” Jjcave 
was granted, but tiiore was jiothijig in tlie plaint to 
Justify tlie grant of leave: and the argnuient both in. 
the Court of first instauce and on apx)eal proceeded on 
the basis that tlie whole of the cau.so of action in tin: 
suit arose outside the local jurisdiction of this Court. 

In hi.s written statement, the ilefendant hesidcs 
defending the action on its merits took the ])icas, that 
the plaint disclosed no cause of action, and that on the 
face of the iilaint it appeared that the alleged cause of 
action arose wholly outside the ordinary original civil 
jurisdiction of tins Court, and that tliis Court liad no 
jurisdiction to entertain this suit. 

The suit came on for lieiiring before Cliaudhiiri J. 
Inasmuch as it was conceded by tlie plaintiff that the 
cause of action, arose entirely outside the local juris- 
diction of this Court, the only question was whether 
the Secretary of State for India in Council could be 
said to be a person who dwelt or carried on business 
or pei-sonally worked for gain within Calcutta, which at 
the time of the institution of the .suit was the capital 
of India. There was nothing further in the plaint to 
indicate that this Court had jurisdiction. Chaudhuri 
J. considering himself bound by authority dismissed 
the suit, on the 2nd April 1912, on the ground that the 
Court had no jurisdiction to entertain it, observing: — 

The plaintiff in this suit seeks to recover tlie siiia of Rs. 10^000 
by way of damages for a false and malicious prosecution, said to have 
been conducted against him in the district of Rungpur in wliich he 
says lie was falsely accused of criminal breach of trust in respect of 
certain articles belonging to the Eastern Bengal State Railway when he 
was employed as ' a servant of the Railway. He states tliat the criminal 
proceedings terminated in his acquittal, that such proceedings were taken 
maliciously and without reasonable or probable cause, and claims to be 

■ 21 


1109 


1912 

BoWilCKS 

r, 

HKCllBTABy 

OF State 

FOR IxWA. 



810 

1912 

liOIiRICKB 

f?. 

Secrbtaey 
OF State 
FOR India. 


INDIAN LAW REPORTS. [VOL. XL. 

entitled to judgment against , the Secretary of State for India in Council 
for damages. It has not been argued before me, wliether or not, such a 
suit is rnaiiitainable against the Secretary of State for India in Council, tlie 
only point urged being tliat this Court has no jurisdiction under the Charter 
to entertain it. Tlie argument on both sides lias also proceeded uj)on the 
basis that the whole of tlie cause of action in this suit arose outside the 
local jurisdiction of this Court. 1 find, however, from the 9th paragraph 
of th(j plaint that the plaintiff asked for leave under clause 12 of the Letters 
Patent “to safeguard himself against any contention” that part of the 
cause of action arose outside Calcutta. I lind also from an endorsement 
DU the plaint that such leave was granted by a learned Judge of this Court 
tiien sitting on the Original Side, I do not, however, find anything in tlie 
plaint upon which such leave could have been granted. It may be there 
are facts which have not been fully set out in the plaint upon vvliich the 
plaintiff could liave legitimately asked for such leave, but as the matter now 
stands, I must hold tliat leave under cl. 12 was not rightly granted and 
the Secretary of State for India in Council cannot be bound by the leave 
so given. The order was made in his absence, and he can, undoubtedly, 
rincstion it. As I have said before, the argument has proceeded on the 
basis that no part of the cause of action in this suit arose within the local 
limits of the jurisdiction of this Court. The learned Advocate- General 
contends that this Court has no jurisdiction to try an action of this character 
against the Secretary of State for India in Council-— the cause of action 
having arisen wholly outside the local jurisdiction of this Court. He says 
that unless it can be shown in cases like this that tlie Secretary of State for 
India in Council is a person who dwells or carries on business or personally 
works for gain within the local limits of Calcutta, this Court cannot try 
a suit instituted against him, and relies upon Doya Narain Teioary v. 
The Secretary of State for l7idia{\\ That case was decided by two 
Indges sitting on the Original Side of this Court composing a Bencli cons- 
tituted by the then Chief Justice on the 10th August 1886. There were 
three otlier similar cases which were referred to the same Bench for. 
disposal, in all of which the Secretary of State for India in Council was 
defendant. The Bench was so constituted, I take it, upon a reference by 
one of the Judges who was then sitting on the Original Side of this Court 
under rule 54 (Original Side), although I have not been able to find the 
order of reference. There is no doubt that the case of Doya Narain 
Teimry (1) is direct authority for the proposition that no such suit is 
niaintainahle. The learned Judges tltero held that the Secretary of State 
for India in Council does not dwell within the local jurisdiction of this 

{!) (1886) LL. R. 14 Calc. 256. 
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Court, or o;trry o» fumiuosss, or porHonHliy work for jiaiu. fis ko IIh* 

irariH**! JihIjiJI'.s of Mr. JuFtioo Pigot iis Brprfnim 

i)ep V. BeerHfirp rtf Hi aM for Indki{\ ). ri|L;'ot J. !ia<l takori a liirrMitij 
oppositf; viow. Ilo hold that hiu'Ii a Buit iitaiiilainnljl?*. Ho hold 

furtiior that if the Socivtary of 8iok* fur India in Couiioil in this 
coiioiry was a h:p,'al person ia any Honso, lie eoald not possibly hold that, lie 
did not. (;arry on l)u«iaos8 in Calcutta. So far as f uni eoocoriiod, ! am 
hound hy tho rhmisioai of the two learuod Jud,t;c'K Mitter and Trevi.dyaii dd^ 
wlio <.‘o!istitutetl the Bc-iich to whom the mutter was referred, hul as I am 
m>t convinced in my niimi that the dc'cisi'Ui is correct, I state my reasims. 
liow<‘Vcr din’crentiy the word ^'Imsiness’^ may have hceu cajiistrued at 
dijl'eriint timc'S, I do nut think t}aT(^ is any 'jnestion whatever that a, 
‘Saarryint?; husincss,” is “ hnsiness ” within the ineaidn;!,^ of seetion 12 of 
the Letters Patent, nor is there, uiyy doiil)! that a Hailway (,,'ompany or other 
corporate i>o<jy, or nvcai a body of iinlividnals whetheu’ ineorporated or not, 
is a ‘‘person” witinn the ineaniipi!^ of that se«;ti«>n : seethe (h^finition of 
the word “person” in the Ceneral Cianses Act 1897. Jt caiuiot also he 
d(ml.)ied that a rail r» Kid company, apart from the fact of having a 
r<.^gistered ollifje, “ carri(.5S on hiisiiiess ” at its principal uliiee where tlnj 
directors meet and the general business of tlie Company is transacted. 
Je*Hsei M. R. in Erichsen v. Last (2), said that wliere the “ Brain Power ” 
is, there a trade or business i# carried on. The question therefore is as to 
whether the Secretary of State for India ia Council, is “ a person ” within 
the meaning of sectiofi 12 of the Letters Patent, and if so, does that 
“ person ” carry on business in Calcutta, wliich at tlie time of tlie inslitutiori 
of this suit was the capital of the rTOvorument of India. 

1 shall, therefere, ilrst consider the position of the Secretary of State 
for India in Council, as a defendant in suits. In order to understand the 
position of the Government in this country, it is necessary to refer to 
certain olfi Acts. At the time that 21 Geo. Til C. 70 and B7 Geo. Ill 
C. 142 wore enacted the Governor-General, the Governors of Bornhay and 
Madras and their councillors were servants of the East India Company, 
and it was necessary to protect them hy special enactments from suits on 
account of things done by them in the exercise of their f/wa.sd- political 
funeti(»ns. By Statute 3 and 4 Win. IV C. 85 tiie trading capacity of the 
Company was abolished except as to such trade as was necessary for 
purposes of tlio State. By 21 and 22 Vic. C, 106 the Government was 
transferred from the Bast India Company to the Crown. Section 05 of 
that Statute provides as follows — “The Secretary of State in Council 
shall and may sne, and be sued as well in India, as in England by the name 

(1) (1885) 1. L. R. 14 Calc. 262n. (2) (1881) L. IL 8 Q. B. D. 414, 
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of t'ne Secretary of State in Council m a Body Corporate ; and all persons 
and Body Politic shall and may liave and take the same suits, remedies and 
proceedings, legal and equitable against the Secretary of State in Council of 
India as tliey could have done against the said Company ; and the Property 
and Effects hereby vested in Her Majesty for the Purposes of the Govern- 
ment of India or acquired for the said purposes, shall be subject and liable 
to the same judgments and executions as they would while vested in the 
said Company have been liable to in respect of debts and liabilities lawfully 
contracted and incurred by the said Company.” By the words of the Statute a 
clear rigid of suit is given against the Secretary of State for India in Coun- 
cil as a Body Corporate. Mitter and Trevelyan JJ., however, held that this 
section does not constitute the Secretary of State for India a Body 
Corporate. Perhaps not so for all purposes, but it is quite clear that he 
was convstitiited a Body Corporate for purposes of suits, and as such 
represents the Government of India in such suits as may be maintained 
against the Government. Sir Richard Garth in Judah v. Secretary of State 
for x7ulia{\) says It seems to me that since the Statute 21 and 22 Viet, 
c. lOd the Secretary of State for India in Goiiiicil represents the Government 
here to ail intents and purposes. He is the officer of the Crown authorised to 
sue and be sued in respect of all Crown debts and contracts.” On page 452, 
lie says “ Section 1 of that Act deals only with the manner in which suits 
are lo be brought and has nothing to do with substantive rights. The 
latter part of the section says notliing as to what rights may be acquired 
either by the Secretary of State or ])y the Crown through the Secretary of 
State, nor as to the nature or character of rights so acquired. It leaves that 
to he governed by the ordinary principles of law. But with regard to 
liabilities which may be enforced against the Secretary of State tliere are 
express words.” 

The East India Company was in its origin a trading company which 
became vested with sovereign powers. There is no question that the Com- 
pany was liable to suits in respect of acts done in its trading capacity. 

In Gihm7i V. EaRt India Company (2) Ciiief Justice TindaJ distinctly 
p<,int8 out that the power of the East India Company was of a two-fold 
nature — one political and the other commercial. By 23 and 22 Viet. c. 106 
such right of suits as individuals had against tJie East India Company were 
continued as against the Secretary of State. This was an exceptional 
enactment. Colonial Governments have been hold not to be liable to such 
suits. They are not subject to any similar provision : see Slo^nm v. 
Coretnmmit of New Zealand (S). 

(1) (1886) I.- L. R. 12 Calc. 445, 450. (2) (1839) ”5 Bing. C 26‘> 273 

(3) (1876) L. E. 1 C. P. D. 563. 
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Tise East India Company at tlie time llint the traiisfer- 

red from them had power to carry ou trad** for piirposf^H of the Stahe After 
the transfer such trade has hcam carried uu hy the* (rro'ermijeot of ImJia in 
this comitry, and as pointed out hy Pi|i;ot J. in tin* case of HljffiHhvA v. 
SecretwH of State for ImUa{\)^ tiic G«,»veriimeut is a frequent litiganl in the 
Indian Courts, in respect of matters arising cut of su*.*!i trade. 

The Secretary of State for India in Council c:iiinot in Ihis country 
claim on behalf of the Crown the prerogativ*^ of immtiinty from suits. As 
is pointed out in The Secretary of Sta eftr [ndki v. Ilarl Ilhanji (2) two 
principles regulate the majntenanee of procceetlings at law hy a subjecT, 
against the Sovereign— the one, having relation to tie* persiutul Htatua of the 
defendant — tiie other, to the cliaraeter of that in respe».*i of which ri'Iitd' 
is sought. In England the form of puajeedure permitted to a suhyict whf) 
considers himself aggrieved hy an act of. tlie Crown, is hy petiticn of 
rights. In this country the Crown has eonsmittul to submit smue of its acts 
to the jurisdiction of tlie municipal Courts. It is nut necessary in this ea.sf^ 
to discuss the nature of the acts for which Government can Im sued in our 
Courts. The defendant conccMles for the present, that such a suit as 
this is maintainable agairst the Government. I am therefere of opinion that 
for purposes of sucii a suit the Secretary of State for India iii Cnuncii is a 
*M>ody corporate ” and a person within the meaning of clause 12 of the 
Letters I?atent. 

Just before the Letters Paient of 1802 the fu*st Civil Procedure Code 
Act Vni of 1859 had come into operation, so far as the modhsil Coiirts 
were concerned. Section 5 of tliut Act dealt witli the jurisdiction of thi-so 
Courts. In that Act there was no provision as to how the Govcjrnmeiit might 
sue or he sued, The Civil Procedure Act of 1877 Chufiter 27 section 415 
introduced the provision which we now liiid in section 79 of our present 
Code. It laid down that suits against tlie Government were to he instituted 
in the name of the Secretary of State for India in Council. Tlte Sc'cretary 
of State for India in Council, therefore, is more than a mere name.’’ He 
is for purposes of suits to be treated as a “ person,” and represenfs the 
Government. The learned Advocate-General referred me to Illiert’s Govern- 
ment of India (2nd Edition) pages 176-177, wbicli does not help to decide 
tiie point. I notice that on page 146 the learned author says tins ‘‘the office 
of the Secretary of State is constitutionally a unit, tliough there are five 
officers.” Keference was made by the learned Judges in IJoya Naram 
Tewarfs Case (B) to Kinloch v. Secretary of State for India in Comal (4) 
in which tlie plaintiff -sued for an account and distribution of “ booty of 
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war ” come the hands of the Secretary of State under a royal warrant. 
It was argued that the defemlaut thus became “ trustee ” and the “ booty ” 
was “ trust fund.” JanicB L. J. held it was not a trust, and tliat the 
Secretary of State for India in Council (tlie name by which the Government 
can ]>e sued) was not a person capable of bidng trustee, because accordiog 
to that learned Judge the Government of India was not capable of being 
trustee of such fund. Tlie property in that case had vested in the Crown^ 
and was to be distribjited by the servants of the Crown, according to the 
Crown’s dircctious and that therefore no municipal Court had jurisdiction 
to entertain the suit. The observations made in the course of the judg- 
ment refer to the matter which was before tlie Court of Appeal and cann<.)t 
be considered of general application. To hold that where suits are actually 
maintainable against the Secretary of State for India in Council that lie is 
a “ mere name,” I consider erroneous. He is a “ body corporate ” in such 
a suit, according to the express words of the Statute. If, however, the 
Secretary of Stat<^ for India in Council is a “ mere name ” it is quite clear 
that a name can never be said to “ dwell ” anywhere or “ carry on business.” 
It is also clear that a “more name ” can do nothing. The name cannot 
sue or he sued, nor can tf lore over be a cause of action against a ‘‘mere 
name,” but as I iiold it is not, I shall consider whether tlie Secretary of State 
for India in Council wlio is a “legal person ” in such suits, can be said to 
dwell in Calcutta or carry on business there. It seems to me difHciilt to 
say that the Government does not dwell in its own capital and that a 
Govemmeiit engaged in trades, though it may be for purposes of the State, 
does not “ carry on business.” If Sir George Jessel is right that wiierc the 
“Brain Power” is, there a trade or business is carried on, the assumption 
tliat the Brain Power of the Government of India is at Its seat of Govern- 
ment, is not an unjustifiable assumption. I would liave liad, therefore, no 
hesitation in holding that the Secretary of State for India in Council, namely 
the Government dwells at its capital and carries on business there, and is 
thus amenable to the jurisdiction of this Court, in cases where a suit can 
he maintained against the Government. 

I have gone through the cases referred to by Mr. Justice Pigot in his 
judgment, and I may say I generally agree with the view expressed by 
him. In tlie case of P. & 0. S. iV. Co. v. Secretanj oj State for India (1), 
the question has been elaborately discussed. The learned Judge points 
out tliat there are several cases decided in our Courts against the Secretary 
of State in spite of tlie ruling in Bundle v. Secretary of State in Council (2). 
The observations in that case were made for the guidance of the profession 
awl are ohiter. About the same time the Madras Court in tJie case of 

(1) (1861) 5 Bom. H. 0. App. 1, (2) 1 Hyde 37. 




^^iMaraiia Mh/IhH v, Gttrerum^itf (i), iouk a vhhv. Al’tr-r 

tlH‘ of Brlfn v. Thu St'in'finrfi Cff tifaff' fnr ludht i/i 

hi whii'li iIh* «jUs‘Stiofi uf jiirfs<ii<'lioij sioi a|'i|(f.f{r fo li.-ivo 

!h'*of! rnisFMl, aioi Ilari Bhamji w TJu'. S*‘tTfi.ari/ of Sfoie. for [utihi ih). 
Cast* (4) w;w rittai diiriuju;' hni was ournimaihsl !I|'h(?j in 
tlio It appears iliat in split* of tlie «lt‘(‘isiou lu Jifiodlo'ii i’asi* (4) 

f fie other 11 ig*}! Courts ooiiliriiKMl to exiU'else juristiiriion ovstr the Secretary 
of Tfiis Court also dM the saiat^ iu tint Cas** ttf /foss Juknsoii v. 

SVjcreifur// ojf S'/a/a? (5) althtfu^ls how it {•auic t<» do so iu dirt-ct e-ouifiel of 
the (h‘iiisioii iu Hiaidlen CuvSf*. (4) is not clear. Sm* alsit nukutnchfuars (.’ivif 
PniCinlure Coiit.* pagt? 31 0, whtav the referen!‘'*s are etillt'oPsl. I iiiay also 
refer to Dosa v. Seeretarif of Staff for India in CounrHf), in which 
Sir H. Mulius V, C. allow tsi tiir* dcmiirn'r, t>u»‘ of thi' yinHunls l(ej[i,L'’ that, ifjc 
liiaintiffi \vas a resident <if India ami the Secretary of State was also isi 
India.” Reference was inad(.* durin,*^* areujncnt in that eas(t i«f Hr IfidmPH(f) 
in which a demurrer was allowed ou the ground that tin* Queen was as 
much ‘S'esident” in Canada as in England. 

Having regard to what I have said before ami with great n*Hpe<jt to the 
lear mid Judges wIjo diccided the Case ()f Doya Naraia Tenrary (8), T veninr»-‘ 
to dissent fnan the views therein expressed, but as 1 hold that I am Ixaind 
by the decision of a Bencli so constituted, I mast hold that Huh Court ims 
no jurisdiction. The suit will accordingly be dismissed with costs.” 

From this judgment tlic plaintiir appealed. 

Mr. S. K. Chakravat'fd, for the appellant. 'I’lie 
learned Judge in the Court of first instance, although 
holding a different view, felt himself bound by the 
authority oi Doya Narain Tewary v. The Secretary o f 
State for India, in Council (8), to dismiss the suit. His 
view, however, has the support of Pigot J. in Biprodas 
Dey V. Secretary of State for India (9). Doya Narain 
Tewary v. The Secretary of State for India in Council 
(8) is not binding on the Court of Appeal .- the Bejicli 
which decided that case was not even an Appellate 
Court but a Special Bench on a reference. This Court 
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(1) (18113) 1 Mad. H. C. 286. (6) 2 Hyde 153. 

(2) (1881) L L. B. 6 Bom. 251. (6) (1875) L. B. 19 Eq. 609, 535. 

(3) (1879) I. L. B. 4 Mad. 344, (7) (1801) 2 J, & H. 527. 

(4) 1 Hyde 37. (8) (1886) I. L. B. 14 Calc. 256. 

(9) (1885) 1. L. K. 14 Calc, 262n. 
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lias always power to refer a matter to a Full Bench:, 
in case it takes a different view to that of another 
Court of co-ordinate jurisdiction. There is a conflict 
of opinion in the older cases : Hundle 'v . Secretary of 
State in Ooimcil (1), and Johnson v. Secretary -of 
State (2). The decision in Doya Narain Ternary 
The Secretary of State for India (3), treats the Secre- 
tary of State for India in Council as a “mere name.” 
From the English statutes concerning the G-overnment 
of India, and section 79 and Order XXVII of the Code 
of Civil Procedure, it is clear the Secretary of State 
for India in Council is a “ body corporate,” an entity 
and not a “ mere name.” The principal seat of the 
Government of India was at Calcutta, tlie capital. 
The railway was a Government enterprise. 

[Afr. Kenrick K. C. The principal place of busi- 
ness of this railway was at Sealdah, which is outside 
the ordinary original civil jurisdiction of this Court.] 

The Railway Board, governing the railway, is a 
department of Government and was in Calcutta. 

The Advocate-General {Mr. Kenrick K. C.) (with 
him Mr. B. C. Mitter, Standing Counsel), for the 
defendant, was not called upon. 

Jenkins C.J. This appeal arises out of a suit 
brought against the Secretary of State for India in 
Council, and the alleged cause of action is malicious 
prosecution. The suit has been dismissed by Mr. 
Justice Chaudhuri on the ground that the Court had 
no jurisdiction to entertain it. The plaintiff has 
appealed from this judgment maintaining that there is 
this Jurisdiction. Under Order VII rule I of the Code 
of Civil Procedure the plaintiff is required, among 
other things, to show the facts constituting the cause 

(1) 1 Hyde .'iT. (2) a Hyde 1.5.'?. 

(3) (1886) I. L. E. 14 Calc. 256. 
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ol' actioii and when it !iro«e, and al.sn the facfrf sfiowin^^' 
tliat tlio Court lias jnrisiliction, Tliere is no alle^fution 
in the plaint that satisfies this reijitircnunit, atnl tlie 
written statement takes the objection that “on the 
ftice of the plaint it appears that the a!le/.;ed cause of 
action arose wholly out of rlie mdinary original civil 
jurisdiction of this Court, and the Court has no juris- 
diction to entertain this suit.” Now, it is admitted 
that no part of the etuise of action arose within the 
iocai jurisdiction of this Conrt; imt it is contended 
that the Secretary of State for India in Council is a 
person wlio dw'ells or curries on husine.ss or personally 
works for gain within the local limits of Calcutta ; and 
it is on that ground and on that ground alone that we 
are asked to hold that there is jurisdiction. No doubt, 
this argument met witli some favour in the Coui't of 
first instance, and the appellant suggests before us 
that he was encouraged Iiy the view of the learned 
Judge to jirefer this appeal. But in fact this is a point 
which was decided adversely to him as fur hack us 
188t), and it has not been suggested that from that date 
to this, the decision to which I refer has eAun; been 
questioned or doubted : Doya Narain Tetvary v. The 
^Secretary of State for India in Coxincil (1). It was 
the decision not of a single Judge but of a Bench of 
two Judges, and I think it Avoiild be wrong for us not 
to follow that decision. I regard it as importani that 
matters of thl.s kind should have all the cei tainty pos- 
sii}lo and that the Court sbouki not lightly disregard a 
decision definitely settling a cpiestion of jurisdiction 
such as that which arises in this ca.se. If the decision 
is wu'ong then it must be for a higher tribunal to cor- 
rect it. For my own i)art, I prefer to follow it as being 
a decision of a Bench of two Judges wdiich has long 
been accepted as a governing authority. 

(1) (1886) I. L. E. 14 Calc. 256. 
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We, therefore, liold that there is no jurisdiction and 
we dismiss this aj^peal with costs. 

Harington J. I agree. ^ 

J • C- A'opeal clismissett. 

Attorney.s for the appellants : B. N. Basif, ^ Co. 
Attorney for the respondent : Kesteven. 


ORIGINAL CRIMINAL. 


Before Mr. Justice Carndtiff. 

EMPEROE 

JIBAN KRISTO BAGCHI.* 

Chd’Tge— ■Misjoinder of charges— Joint trial on charges of criminal breach of 

trust a?id falsification of accounts committed In separate transactions 

Criminal Procedure Code {Act V of 1898\ ss. 2S3^ 234 and 235 

Penial Code {Act XLV of 1860)^ ss. 408 and 477 A. 

A charge of criminal breach of trnsfc of a sum of money can be tried 
under s. 235(1) of the Criminal Procedure Code, at the same time, witli one 
of falsification of accounts made to conceal the act of misappropriation a» 
part of the same transaction ; and two unconnected charges of falsification 
may be tried at one trial under s. 234 ; but a charge of criminal 
breach of trust cannot be legally tried together with one of falsification 
relating to a distinct act of misappropriation committed in a separate 
transaction, 

Easi Viswanathan v. Emperor {1) mid Subrahmania Ayt/ar v. King 
Empfiror(2) followed. y 

The prisoner was tried at the Fifth Criminal 
Sessions of the High Court under ss. 408 and 477A of 

• Original Criminal Case No. 8 of 1912 (6tli Sessions). 

(1) (1907) 1. L. B; 30 .Mad. 328. (2) (1901) I. L. E. 25 Mad. 61 : , 

L. R. 28 1. A. 257. J ’ ’ 
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the Pctial Cf)(le. He was a f^omastlia in the (iniploy tsn-j 
of Uie firm of Muiiik Lai Ciaiekerbutty and SreoKi'isto KjirEftui 
Clniekerbiitty carryiiiff on a lnisinos.s in silk elofi! at 
Bam nasi Oliose’s Street in tlie town of Caienlta. In Riasro 

August 1 DIO he was placed iji charf^e of the firm and i'-eM in. 

conducted its business. Later on, in Octoi)t‘r 1911, 

Sree Kristo, the proprietor of the firm, who usually 
resided in the di.strict of Mursliida])ad, came down to 
Calcutta and called upon the prisoner for the aticoiiuts 
of 1,H17 B. S. The boolcs wore e.xami nod, and i t was 
then discovered that the cash was short i)y Ks. 2,291 
odd. The i)risoner, on being questioned with regard 
to the deficiency, wui-s alleged to have admitted the 
misappropriation of the amount and to have made an 
entry to that effect in the account-book. The charges 
framed against him at the trial were as follows -. — 

“(i) rihit he, oa the Ist November 1910, hi Oiiicutta, being thea 
employed as a gomastha, and having been entrusted in such capacity over 
property to wit, Bs. 3,000 as. 3 ... committed criminal breach of trust in 
respect, of Rs. 500, punishable under s. 408 I. P. C. 

(ii) That he, on or about the time and in tlie place aforesaid, ... 
wilfully and with intent to defraud falsified the cash-book of the firm by 
entering therein Rs. 3,600 as. 3, under date, 1st November 1910, as paid 
to Girdhari Mandal, whereas the sum paid was Rs, 3,100 tus. 3, and 
thereby committed an offence under s. 477A I. P. G. 

(iii) That he, on or about the Ofch February 1911, in Calcutta, ... 
wilfully and with intent to defraud falsified the cash-book by siiowing a 
total therein of Rs. 1,720-9-6, wdiereas it should have been Rs. 2,220-9-6, 
and thereby committed an offence punishable under s. 477gV 1. P. 0.” 

The third head of charge related to an act of 
misaiJiiropriation distinct from that which formed the 
subject of the first count. 

Mr. E, P. Ghosh, for the jirisoner, objected to the 
last count as bad for misjoinder with the first .• East 
Vistvanathan v. Emperor(l). 


(1) (1907) I. L. R. 30 Mild. 328. 
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Mr. Nisith Sen, for the prosecution. It lias been the 
practice of this Court to try such charges together. 
But I leave tlie matter in your Lordship’s hands. 

Oaenduff J. The accused has been arraigned on 
three charges, and, on his behalf, Mr. Ghose, citing 
JKaisi Viswanath ni v. Emperor (1), has objected to 
the joinder. Tlie objection must, I think, prevail. 

The first charge is that, on the 1st November, 1910, 
the accused committed criminal breach of trust, 
punishable under . section 408 of the Indian Penal 
Code, in respect of a sum of Es. 500 entrusted to him 
by his employer. 

The second is that lie, on the same day, falsified 
his employer’s cash-book by making an incorrect 
entry regarding the said Es. 500, so as to cloak the 
breacli of trust referred to in the first charge, and thus 
committed an offence punishable under section 477A 
of the Indian Penal Code as amended by section 4 of 
the Criininal Law Amendment Act, 1895. 

Tlie tliird charge is that, on the 9th February, 1911, 
he again falsified his employer’s cash-book by show- 
ing the total on the credit side as less by Es. 500 
tlian lie ought to have shown it, and so committed 
anotlier offence punishable under section 477A of the 
Penal Code. 

At first siglit the second falsification, described 
above, looks as if it also had been done to conceal the 
earlier breacli of trust charged. But it transpires, and 
it has been admitted by the learned counsel for the pro- 
secution, Mr. Sen, that it is so, that, although there is a 
jmilarity as to the amount dealt with, tlie second falsi- 
fication alleged had nothing whatever to do with the 
alleged breach of trust of the 1st N-ovember and the 
first falsification charged. Indeed the sum of Es. 500, 

(l) (1907) I. L. R. 30 Mad. 328. 
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said to liuvo Ijeeu oml)ozzk‘d iu Novomber luid, it is 
coiicoded, been, so to speak, restored ])y uieuns of a 
credit entry in tlie eu.sli-book made Ijefore the second 
sum of Hs. 50(1, referred t(j in the third charj^e, is 
supposed to liave been embezzled; so that thert^ i.s 
no connection betweeji the tJiird charge on the one 
iiand and the first and second on the otlier. 

In these circumstances, 1 am of opinion that there 
is a niisjoiuder which otl'ends against tlie express 
I»rovision, of the Code of Criminal Procedure. ]8!)(S, 
and Avould, as held by the Judicial Committee iji tlie 
well knoAvn case of Sabmhmania Ayyar v. Kiny- 
Emperor (Ij, vitiate tlie trial. 


No doubt the first and second of the charges laid 
could lawfully be tried together by virtue of the pro- 
vision of section 235, sub-section (Ip of the Criminal 
Procedure Code ; for the alleged emijezzlement of the 
1st November, 1910, and the falsification cloaking it, 
would seem to have been so connected together as to 
form the same tramsaction. In trutii, the alleged 
breach of trust was apparently effected by means’ of 
the alleged faLsiflcation. 

Again, the second and third cluirges, each Ijeing in 
resiiect of an offence punishable under section 477A 
of the amended Penal Code, are obviously made 
triable together by section 231 of the Criminal Proce- 
dure Code. 


But altliough the first and the second charges could 
properly be tried together, and the second and the 
third charges could likewise be joined at one trial, noti 
constat, as it seems to me, that all three are triable 
simultaneously. The joinder of the three at one trial 
must (see section 233 of the Criminal Procedure Code) 
be brought within the scope of either section 231, or 
section 235, or section 236, or section 239 of the Code, 
(1) (1901) L L. 25 Mad. 61 : L. li, 28 L A. 257, 
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and I can find nothing in any of those sections to 
justify the joinder of the third charge with the first. 
Ergo, the first charge cannot be tried along with the 
tliiid, and either the first or the third must go. 

I may add that I have examined a number of 
precedents in this Court, and find that in one ins- 
tance, in August, 1902, an accused person was charged 
on six counts with three separate embezzlements 
under section 408 of the Penal Code and with three 
corresponding falsifications under section 477A, and 
was convicted on each count. But the point now 
raised was apijarently not then taken ; and in August 
last, when a prisoner was committed for three differ- 
ent acts of criminal breach of trust and also for 
forgery and falsification in connection with one of 
the three, the charges of forgery and falsification 
were withdrawn by the prosecution. It can hardly, 
therefore, be said that the view I have taken is 
opposed either to practice or to authority in this 
Court, while it is in consonance with the ruling of 
the Madras High Court relied upon by Mr. Chose. 

My decision being in Mr. Ghose’s favour, his 
suggestion that I should reserve the point under 
clause 25 of the Letters Patent of 1865, need not, of 
coarse, be considered. 


E. H. M. 
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PartiC}i’--Eelirnons Endawment — Suit agaimt the mte surviving member aj 
the Canimitlee and the Superintendent af a iernpk — Death of the sole 
Hurviving member — SulMitiitian of the aditpted son^New CommUtee 
* cuMed as partg — Cause <f action, abatement of — Civil Proredure. Code 

(Act V of 1908} 0. XLf r, 20, 0. XXII, r. 10, 0. I r. 10,--UdtgiuHs 
Endowments Act <f ISOS') s. 14, 

A suit, brouju^iit tlic s<,>lc survivinj^ iiieinbcrs of tlu? cofiiinittce of 

muiLTgciiicat appointed section 3 of the Re]i,i»‘ious Endowincnts Act 

L803 and a,i^aiiLst the superintendent of a temple, fur tlieir removal from the 
committee and from tiie office of superinteiident, respectively, was dismissed 
by the District Judge. Pending the appeal, the 1st defendant died and his 
adopted son was brought on the record as a party hy the plaintiffs. Suhse- 
quently, a new committee was appointed and added also as a party, and tiie 
appeal was proceeded with against the adopte<] sun, the superintendent and 
the new cominittee. 

Held, that tlie relief against the 1st ilefundaut was purely personal ami 
that the cause of action did not survive against his adopted son. 

Held, also, that tlie members of the new committee should not have lieeii 
added as parties respondents. 

Kashi V, Sadashiv SaJeharam Shet (1) referred to. 

Meld, further, that the suit couhl not be maintained as against the 2ntl 
defendant alone, and tiiat the appeal, as now constituted, was incompetent. 

Appeal by Bhiina Eout and Chakradbar Panda, the 
plaintitf.s. 

Ou the 12tli February 1904 Bliima Eout and 
Chakradbar Panda, who were two of the shebaks of a 

'•* Appeal from Original Decree, No. 25)2 of 1907, against the decree of 
J. J. Plate], District Judge of Cuttack, dated July 8, 1907. 

(1.) (1896) I. L. E.'21 Bom. 229. 
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certain temple dedicated to tlie idol. ‘‘ Saraia’’ at Kiitila 

in the district of Cuttack, filed a petition for permis- 
sion to bring a suit under sections 14 and 18 of the 
Eeligious Bjidowments Act, 1863, against the members 
of the committee of management and against the 
superintendent of the said temple for their removal 
from the committee and from the olTice of superinten- 
dent, respectively. At tlie time of the filing of this 
api)lication, tlie committee of management, which had 
been aiipointed under section 3 of the Eeligious En- 
dowments Act, 1863, consisted of three members, one 
of whom died and another resigned after the apiilica- 
tion was filed. On tbe 10th January 1905, the permis- 
sion prayed for was accorded, and on 31st January 
the same year the plaintiffs filed their plaint against 
Dasuratlii Dass and Durga Prasad Singh, alleging, that 
they, the plaintiff's, were interested in the endowment 
of the idol “ Sarala, ” that the said endowment was 
under the management of a committee appointed under 
the Religious Endowments Act, that the defendant 
No. 1, who was the sole surviving member of that 
committee, neglecteil Ills duties, that the defendant 
No. 2 claimed to be the superintendent of the said 
temple and has been acting us such without being 
formally appointed to tlie office and finally, that the 
defendant No. 2 has misappropriated the proiierties 
of the endowment, and praying, that the defendant 
No 1 might be lemoved from tlie membership of the 
committee and the ilefendunt No. 2 from the office of 
superintendent. 

The defendants in their writfcn statement denied 
the allegations on the merits, and defendant No. 2 * 
further as.serted that he was entitled to the office of 
the superintendent under a hereditary right. 

On the 8th July 1907, this suit was dismissed 
by the District Jiulge. The piaintiifs, thereupon, 
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appt'iili'rl to liio llij’ii (^onri. Onrinp tlo' jKOKU'iiey of 
flio appoal, the (lofi'iida nl; No. I died on (ho 280,1 
Jniio, ]hIP. uiid on tho 2 ih 1 Hv'}>(oml)ei'. of Ok^ r-same 
yoai‘, his adopted son. Ha roda Ciiaran Das, washrnuglit 
on tlio tneord. On tla^ 24th .lainiary, IDIL a new com- 
mittee was appointed Tinders. 7 of tiio Keiigions 
Endowments Act. 18d3. Oit tiie 4th Miii-cli, li)12, tiic 
plaintili’s iiiivins' apjiiicd park' to the Hipii Court 
for iin order under Order XL! iaii('20 of tin; Code of 
Civil Procedure. IhliS, t!io mem hors of tiio mjw com- 
mittee wtu'o adde.d iis i-e.spondents and notice wiis 
directed to issue iijtou tlicnn. 

Balm Frovash Chandra MUra .ind Balm Hnsil 
Madhah Mallick. for thci i-espondent Dur^'a Prasad 
Singli, look ii preliminiiry ol)jcctiou that tliis appeal 
had liecome incompetent and could not l)e proceeded 
with. The causT.! of action ap'c'iinst tlie fii'st defendant 
was entii'ciy ptusojial iuid the rig-lit to sue liim did not 
survive against his iidnpted son. Tho suit, therefore, 
must abate : R(>o Ordei- XXII i-ule 1 of tlie Code of Civil 
Procedure, 1908 Furthermore, the endo-wment in 
question was under section 3 of the Religious Endow- 
ments Act, 18(53, and tliis is evidenced by the fact that 
a committee was appointed to perform the duties 
imposed on it under section 7 of the Act. Under sec- 
tion 12 the property of the endowment is vested in the 
committee as trustee. There is a second class of endow- 
ments governed l^y sections 4 and 13 of the Act. Suits 
brought under section 14 affect both classes and, if 
brought against the sui^erintendejit alone, must be a 
suit against him in his caixicity as trustee of the pro- 
perty vested in liim nndei- sectioii 4. There cannot be 
a suit against the su])erintendent alone where the pro- 
perty is not vested in him, Imt in the committee as 
trustee. In case of an endowment where a committee 
has been appointed, the committee becomes the 
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^ principal party, against whom substantial relief must 
Biiima Bout be sought, the superintendent being made merely a 
DAsr^mii formd defendant. The superintendent isappoint- 
Dass. ed by the members of the committee and is under their 
control, being removable by them for misconduct, or 
for other good reason. This appeal, which is against 
the sap)erintendent alone, mast consequently fail. 

Bahu Ganoda Charan Sen and Babw Bamesh 
Chandra Sen, iov i\iQ appellants. Under Order XLI, 
rule 20 of the Code of Civil Procedure, 1908, I am 
entitled to bring the members of the new committee 
as parties. As members of the committee, they are 
interested in the proper administration of the trust 
(see sections 7 and 13 of the Religious blndowments 
Act, 1863) and the Court may at any stage of the pro- 
ceedings add them as i^arties. \_Per Curiam : This is 
not a suit for administration of the trust.] This is a 
suit under section 14 of the Religious Endowments 
Act, which empowers any person or persons interested 
in the temple to proceed against the superintend- 
ent alone, even where the committee appointed 
under section 3 of the Act is vested with the 
powers of the Board of Revenue and has property 
transferred to it. But it is not clear from the records 
that the members of the coznmittee were appointed 
under section 3 of the Religious Endowments Act. 
Section 12 does not mean that the committee is 
to be the trustee of the trust property. The trustee 
is not the Boai-d of Revenue and no section lays 
this down. Section 11 clearly states that a member 
of a committee cannot bring a suit. The property 
never vested in the Board of Revenue as trustee 
The powers given to the Board of Revenue by 
Kegnlattou XIX 1810, of the Bengal Code, and 
Eegnlation Vll, 1817, of the Madras Code, were powers 
of superintendenee. {Per Curiam : The question is 
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whetlior section li aiitliorize.s a suit ajjraiitst tlie 
trustee where there is a eomiiiittee.] Soctioa 11 is not 
a bar to a suit a|,niiii.st tlu; trustee, where tlie uiemiters 
of the coiuiuitlije are brought on the record. [Per 
Curiam: You had no cause of action against them.] 
If the trust property is vested in the committee, 
then under sectioji 11 witliout tlie coiumittee lieing 
made a ptirty, tlio suit could not be proceeded witli. 
The mere fact of tliere being a coniinittec does not 
bring this case under section 3, and tliis case must not 
be .so regarded. Unless section 11 is an absolute bar 
against this .suit, it must ijroceed in the interest of the 
public. 

Mookerjee and BeachCEOET, .TJ. This appeal is 
directed against the decree of dismissal iu a suit 
commenced by the plaintiJff.s under section 14 of the 
Religious Endowments Act of 1863. The case for tlie 
plaintiffs is, that they are interested in the endow- 
ment of Sarala Thakuj-aui at Kutila in the district 
of Cuttack, that tlie endowment was under the 
management of a committee apiiointed under tlie 
Religious Endowments Act of 1863, that the sole survi- 
ving member of that committee (the first defendant) 
had neglected his duties and that the second defendant, 
who claimed to be the paricharak or superintendent of 
the temple, though he had never been formally 
appointed to the office, had misappropriated the pro- 
perties of the endowment. Upon these allegations 
the plaintiffs prayed that the first defendant might be 
removed from the committee and the second defendant 
from the office of superintendent. The suit was 
defended by both the defendants. The allegations on 
the merits were denied by both, and the second 
defendant further asserted, that he was entitled to the 
office of superintendent under a hereditary right. 
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^ Five is.siie.g were, thereupoB, raised; one of wliicb 
Biiima Rout whether the second defendant had acquired a 
Dasarathi 1 ‘iglit to the paricharaksJiip of the endow- 

Dass. meat. Another issue related to tiie merits of the case, 
namely, whetliet tiie allegations of neglect of duty 
avnd misappropriation were bond Me and true. The 
third raised the question, whether the plaintiffs 
lad any cause of action specially against the first 
defendant. No objection was taken, however, to the 
frame of the suit, and it does not appear to Jiave be^n 
urged that tlie second defendant was not a necessary 
party to the litigation. The suit was tried out on the 
merits and dismissed by the District Judge, on the 

Sth July 190 1 . During the pendency of the appeal by 

the plaintiffs in this Court, the first defendant died on 
the 28th June 1910. On the 2nd September followiim 
his adopted son, Saroda Charan Das, was brought on 
the record. On the 24th January 1911, a new com- 
mittee was appointed under section 7 of the Religious 
Endowments Act of 1863. Thereupon, on the 4th 
Mfirch Lfl2, the plaintiffs applied to this Court for an 
order under rule 20 of Order XLI to the effect that the 
members of the new committee- might be added as 
defendants respondents. This application was granted 
ex parte and notice was directed to issue upon the 

11 1 liearing of this appeal, 

the added respondents have not entered appearance 
nor has anybody appeared on behalf of the adopted 
son of the first defendant. But on belialf of the 

objection has been 
. en that, in the events which have happened, the 

tlnwourd T°”“* to tail on 

th,it ground In our opinion, this eonlention is well 

louiided and must prevail. 

It is clear at the out.set that the adopted son of the 
first defendant ought not to have been brought on the 
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rf'cord. ’’I'lu' fir.st (lofonihiiit '.vas Kiiod in his cliaraclcr 
as a moinbcr of f ho coiiiniiUfo aiipuiiiicd under Mu' 
Roli},d()nsEnd()wrnejil.s y\cl; {>f 1,S<5;;. 'J’iie relief elaiiiied 
against liuu was purely jKO'seiial, nanndy, iris jvmoval 
for neglect of duty. This cause of aclion did not 
survive against Ids adopted son. It is erpialiy jduiii 
that an order for the addition of tlie inenihers of tin* 
new committee as respondmits ahonld mjt have heeri 
made. It i.s obvious tliat I'ule 2d of Oi-din- XJd has no 
ap]>lication to this case. Tliat ruh> aj)pli(‘s only to 
<;ases, where, at the Inairing of the a]»p('al, tin* Court is 
satisfied that a iier.son who was a ])arty to t.hi> suit in 
the Court from whose decree thc' a]!peai is ]n'eferred. 
but who has not been made a party to tin' iippeal, is 
interested in tlio result of the ajtpeal ; tiieConil may, 
in sucli a contijigencj', adjoui'n tiu' liearing to a future' 
day to be fixed by the Court and dii'ect that such, 
person be made a resjjondent. An oi'dej' under rule 20 
can, consequently, be made only at the hearing of the 
aijpeal. Apart from this difficulty, it is ])huii tliat the 
pei'son who can be made resirondent under that rule 
is a person who was a party to the suit in tire Court 
from whose decree the a]ipeal lias been iirefcrred. The 
members of the committee who are sought to l)o added 
as fespondents, were admittedly not parties to the 
litigation in the Court below. Consequently, tlie order 
cannot be supimrted under the rule to which our 
attention has been drawn. It has been argued, 
howevex’, on behalf of the appellants that the order in 
qixestion might have been made, not under rule 20 of 
Order XLT nor under rule 10 of Order 22, but under 
Order 1 rule 10 of the Code. That rule authorizes the 
Court, at any stage of the proceedings, either upon or 
without the application' of either party, and on such 
terms as may appear to the Court to be just, to order 
that the name of any person whose presence befoi’e the 
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Court may be neces.sary in order to enable the Court 
etfectually and completely to adiudicate upon and 
settle all the questions involved in the suit, be adde d 
0 doubt, as pointed out in the case of jUTas/iz v 
Sadashiv Sakharam Shet (1), the Court may in the 
exercise of its powers under this rule bring before the 
Court a person who is a stranger to the litigation. But 
It m plain that in the case before us, an order under 
this rule ought not to be made, because there is no 
cause of action upon the plaint as framed against the 
members of the new committee. It is suggested 
however, that their presence before the Court is' 
necessary in order that an effective order for dismissal 
of the second defendant may be made. But it would 
he obwously unfair to the members of the new 
committee i,o bring them before the Court for such a 
purpose, when tliey have not been offered any oppor- 
tunity to defend the suit. They cannot rigMly^ be 
held bound by the evidence adduced at a time when 
^ey had no concern with the religious institution, of 
ch they are now Mie committee under the Relio-jous 
Endowments Act of 1863. We hold, accordingly'thaJ 

beLTddecTa-^^ committee should not have 

been added a.-, parties respondents and we direct that 

be discharged from the record of this appeal The 
appea must proceed, if atalh'as against the second 
defendant alone, and this raises the question whether 
the appeal, as now constituted, can be maintained. 

On behalf of the appellants it has been argued that 
the appeal is maintainable, because the suit might 

utiuiaant alone under section 14 of tha t?^t ■ 

Of this contention, it is necessary to analyse briefly the 
(1) (1S95) 1. L. 21 Bom. 229. 
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provisions in the preceding section.s of llio Stunau. 
Sectio!)S 3 and 4 rofor to two clisliiiet ciussos of I'eli- 
gkms estal)lislunents. Sectioii 3 doals with cases in 
wliich, at tilt* time of the eoiiunenceiuent of t he Act, 
the rao.sqne or temple or otlior religious e.sltiblislmieiit 
was one to wliicli the provisions of Bengal Rcgnlatioii 
XIX of 1810 and Madras Reg-uiation VII of isjj 
applied, and tlie mo.Sfpie or temple or otlior religions 
establishmejit was an institution in wliicli the iK.iiii- 
nation of the trustee, manager or snjteriniendent 
thereof was vested in or might be e.vejreised by the 
(iovernment or any public oHiecr, and tlie nominal ion 
of such trustee, manager or superintendent was 
snl)ject to the confirmation of the Government or any 
public officer. Section 4, on the other hand, deals 
with cases of religious establishments in which the 
nomination of the trustee, manager or superintendent 
did not vest in nor was exerci.sed by or wa.s subject to 
the confirmation of tlie Government or any public 
officer. la the former class of cases, covered lay 
section 3, the course to .be followed is outlined in 
sections 7, 8, 9, 10, 11 and 12. In the latter class of 
cases, covered by section 4, tlie duty of the trustee, 
manager or sniierintendent is defined by section 13. 
In the class of cases covered by section 3, provision is 
made for the appointment of a committee to whom the 
property is transferred under section 12. In the case 
of endowments covered by section 4, the property is 
transferred to the trustee, manager or superintendent 
by that very section itself. It is clear, therefore, upon 
a review of these sections, tliat a well-marked distinc- 
tion was observed by the Legislature between two 
classes of cases, namely, first, the class in which the 
trustee, manager or superintendent was, to put it 
briefly, under the control of the Board of Revenue 
and, subsequently, under the control of the committee 
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appointed under the Statute ; and secondly, tlie class in 
wliich the trustee, manager or superintendent was not 
subject to the control of the Board of Revenue. We 
have now to examine tlie provisions of section 14 
which runs as follows: “Any person or persons 
interested in any mosque, temple, or religious estab- 
lishment, or in the performance of the worship) or of 
the service thereof, or the trust relating thereto, may, 
without joining as plaintiff any of the other persons 
interested therein, sue before the Civil Court, the 
trustee, manager or superintendent of such mosque, 
temple, or religious esta])lishment, or the member of 
any committee apxjointed under the Act, for any inis- 
feasa’nce, breach of trust, or neglect of duty, committed 
by such trustee, manager, suj)erintendent, or member 
of such committee in respect of the trusts vested in, 
or confided to, them respectively.” With reference 
to this pi’ovision, it lias been argued on behalf of the 
appellants that a suit is maintainable as against the 
trustee, manager or superinteiident even in a case 
when a Committee has been appointed under section 
3 read with section 7. On behalf of the respondent, 
this po.sition has been controverted, and it has been 
argued that in a case of this descrixrtion the only 
suit maintainable is against the committee, although 
it may be conceded that in a suit so instituted the 
trustee, manager or superintendent may be joined 
as a pro formd defendant, while the substantial relief 
is claimed as against the committee. It has further 
been contended that the suit against the trustee, 
manager or superintendent cojitemplated by section 
14 is a suit against a trustee, manager or superintend- 
ent to whom the property has been transferred under 
section 4. In our opinion, this contention is obviously 
well-founded. The Legislature could not have intend- 
ed, that, where there is a committee which controls 
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the trustee, ]n:uiat«'e?', er .superiiiUuKleiil, a. .suit niay 
l)c iustituted uel merely !i,t;aiiis! tlit,“ cnmiiiii tee, Suit’ 
iiHlependeiil ly of the cojiniiiilee, a^:aiii.sl; ila.' irustee, 
imuuiger, or .superinteiulent, for his reimrval. The 
intejitioji of tiie Leifisial ure must have been to regu- 
late and control tlie inajiageniejit of the endowment 
through the conuuittee. If tiie members of the com- 
mittee tolerated an unsuitable person as trustee, 
manager, or superiiuemlent, such cotiduet (jii their 
piirt would amount to negii'ct of duty and would make 
them ameuable t(j tiie jurisdiction of the Court. In 
the present case, thej-efoi-e, the suit could not have 
been instituted against tlie secoiid defendant alone. 
But it has been argued on behalf of tlie appellants that 
the materials on the recoid are lUit sullicient to show 
that the ondowmoiit is (jf the cliaracler mentioned in 
section 3 of the Ifeligious Endowments Act of 1803. 
There is some foi'ce in tins contentioji. But, as was 
pointed out in the case of Poiidurai ga Nn \a2)2Xi{\ ), 
the cireumstauce tluit a committee has Imen api)ointed 
under section 3 and the committee has woj'kcd for 
many years without protest or challenge, is 
facie, evidence that tin; endowment is of the character 
described in section 3 of tlie statute!. We must, there- 
fore, proceed on the assumption that the second defend- 
ant. de.scribed as the superintendent of the endow- 
ment, is under the control of the committee appointed 
under the provisions of section 7. He is, conse- 
([uently, as has been contended by Ids learned vakil, 
removealde by them for good reason. This position is 
supported by ;i long series of decisions, amongst which 
may be mentioned those of WasikAU Khan v. Govern- 
ment (2), Wasik AU v. Gooornment (3), Ram Oharan 
Das V. Qlmttar Bhoji (4), Clmina Rangaiyangar 

(I.) (1889) I. L. li. 12 Mini. 31)0. (3) (183li) 0 Mao. S. R. 130 N. E. 

(2) (1834) 5 Mac. S. R. 363, 0. E (4) (1845) 7 Mao. S. B. 205 0. E. 
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V. SuWraya Mudali (1), Bamiengar v. Grnanosam- 
banda Pandarasannada (2), Virasami Nayudu 
V. Subba Rate (5) and Seshadri Ayyangar v. Nataraja 
Ayyar (4). The position might have been different 
if, as in the c£ise of Local Agents of Hooghly v. Kish- 
nn^iend (o), the defendant had been a manager entitled 
to hold office under a hereditary right. In such a case, 
a question might have arisen, whether the committee 
CO uUr have been appointed at all under section 8 of 
the Religious Endowments Act, becaxise a trustee, 
manager, or superintendent of this description would 
not be a trustee, manager, or superintendent as con- 
temidated in that section. For the present, at any 
rate, however, we must assume that the endowment 
is of the description mentioned in section 3, and that 
the second defendant is removeable for good reason by 
the committee which has been appointed under the 
Act. Consequently, the inference follows, that the 
suit cjinnot be main tained as against the second defend- 
ant alone, and that the appeal as now constituted is 
incompetent. 

Tlie result is, that the appeal is dismissed, but 
under tlie circumstances without costs. 

0. M. Appeal dismissed. 

(1) (1867) 3 Mad. U. C. B. 334. (3) (1882) I. L. R. 6 Mad. .54. 

(2) (1867) 5 Mad. H. 0. R. 53. (4) (1897) I. L. R. 21 Mad. 179 

(5) (1848) 7 Mac. S. R. 476 0. R. 
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APPELLATE CIVIL. 


Before Mookerjee mid iiohmrood JJ. 


GODHANEAM 

V. 

JAHAEMULL PUGLIA.^ 

Priudjyal and Agent — Suit for declaration of title to the henffds of a 
decree — Mmntainahililg of the suit. 

Whcic ail ag'eiit entered into a contract in his own name with a Ifiird 
party and brought a suit to recover damages for breach oT tlie saiiK*, are! 
of>tairje<i a decree thereon, a suit, subsetiueutly brought by the principal 
against the agent for declaration of title to the decree, was not muiiiiaioaltle. 

The principal, before the suit was brought by his agent, might liave 
adopted the contract made by tiie latter and sued on it ; hut if he did so, 
lie was bound to adopt the contract cum onere. 

Udell V. Atherton (i) and Brlstom v. Whitmore (2) approved. 

lie might also luive intervened at any stage in tiie action which had 
been commenced oy his agent. 

Sadler v. Leigh (3) appro^'Cd. 

Second Appeal by Godlmumm Bhukat and 
Benimadhab Shaba, the defendants. 

This was a suit brought by Jabutmull Puglia 
against Godbanram Bliakat, Boniinadbab Shaba and 
Jagadiswar Mukherjee for the declaration of title to a 
decree. The facts were as follows : The plaintiff 
carried on business at Saiuthia in the purchase and sale 
of sundry articles under the name and style of Kali 

® Appeal from Appellate Decree, No, 1746 of 1912, against the decree 
of Ashutosh Sarkar, Subordinate Judge of Birbboom, dated June 24, 1912, 
affirming the decree of Hementa Kumar Haidar, Munsif of Suri, dated 
Feb. 25, 1911. 

(1) (1861) 7 H. & N. 172. (2) (1861) 9 H. L. C. 391. 

(3) (1815) 4 Camp. 195. 


1912 
Aug. 8 
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1912 Das EagiiUDatli Das. In 1898, he employed the defend- 
OouiiANKAii iiilfcNo- 1 di loi>k after the said bnsiiiess at Saiiithia and 
»• left him in sole charge thereof from 1903 to 1907, while 
plaintiff himself attended to the business in 
Oalcutta. During this period the defendant No. 1 
entered into a contract with the defendant No. 3 for 
the purcliase of paddy from the latter and paid him 
tlie money for delivery of the same. Upon the latter 
having failed to deliver tlie paddy in terms of this 
contract, the defendant No. 1 brought a suit in 1906 
for comiiensation and on the 28th March 1908, obtain- 
ed a decree against him. The plaintiff did not inter- 
vene in this suit. During the pendency of this suit, 
that is to say, in al^out October 1907, the plaintiff 
terminated the agency of the defendant No. 1. On the 
16th May 1908, the defendant No. 1 assigned his right 
under tlie decree to the defendant No. 2. On the 4th 
February 1909, tlie suit by the defendant No. 1 against 
the defendant No. 3 was affirmed on appeal. On the 
11th February 1909, the plaintiff brought the iiresent 
suit for declaraiion of his title to the decree obtained 
by tlie defendant No. 1 against the defendant No. 3, 
alleging, that the money paid by the defendant No. 1 
to the defendant No. 3 for the paddy as aforesaid was 
paid out of the funds of the firm during the term of his 
employment as agent of the plaintiff, that before the 
appellate tiecree was made, the defendant No. 1 sold 
the decree to the defendant No. 2, who was not a bond 
fids purchaser of the same for value, and that the sale 
was not valid, and pi-aying for an injunction restrain- 
ing the defendant No. 3 from paying any money into 
the hands of tire defendant No. 1 or the defendant 
No. 2 in satisfaction of that decree and for withdrawal 
of tlie amount realised by the deci'ee and deposited in 
(lourt. The defendants contested this claim contend- 
ing that the suit as framed was not maintainable, that 
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the tlcEendaiit No. 1 entered Lito Mje coi)t.ract with tlie 
defenciant No. 3 for the sale of paddy, not as llio plaiut- 
ilFs agent, but on Ids own behalf, and paid the inoiiey 
for it out of his own funds, in wliich the pljuiitiO: 
never posso.ssed any interest, that the defendant No. 1 
had to sell the decree to the defejidant No. 2, as he 
could not pay back tlie money borrowed from one Kali 
(rliosh for the prosecution of the suit, that the sale took 
place before there was any appeal, and tliat the puj-~ 
cha.se of the defendant No. 2 was bond fide and for con- 
sideration. Both Courts liaving decreed tins suit, tin* 
defendants Nos. 1 and 2 appealed to the High Court. 

Bdbii Baranaaldhashi Muklnnjee., for tlie appid hints. 
The question involved in this aiipeal is, whether a suit 
of this nature is niaiutainable. This was a suit for 
tlie declaration of title to a decree obtained by tlie 
defendant No. 1 against the defendant No. 3 during 
tlie period of employment of the former as agent of 
the plaintiff. My sulnnission is, that the plaintiff’s 
proiier course was to have instituted a suit for general 
accounts against his agent the, defendant No. 1, ins- 
tead of bringing a suit in this novel foini. In the 
present suit the plaintiff sought to derive the benelit 
of a successful litigation by the defendant No. 1 against 
the defendant No. 3. This, I submit, he could not be 
permitted to do. His remedj'^ lay in a suit for adjust- 
ment of accounts against the defendant No. 1, in which 
all the rights and liabilities of the parties could have 
been settled. But in this particular case the plaintiff 
had by his conduct waived or repudiated the contract 
between the defendant No. 1 and the defendant No. 3. 

Bahu Manmatha Nath Mookerjee, for the respond- 
ent. It was not possible to have brought a suit for 
account. This was a suit of a civil nature and, unles.s 
there was soihe provision of law express or implied to 

24 
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prevent sucli a suit being brought, this suit was inain- 
tainable. The i)laintilFs cause of action was, that tiie 
defendant No. 1 had no right to transfer this decree. 
His only remedy for claiming the benefit of the decree 
lay in a suit of the present nature. He could not 
have joined, either as plaintiff or as defendant, in the 
suit of the defendant No. 1 against the defendant 
No. 3, as the contract was not in his name at all and, 
tiierefore, it is idle to urge that the plaintiff ought to 
have been made a party in that suit : see the Contract 
Act (IX of 1<S72) ss. 230 and 231 ; Gopal Das v. Badri 
N'athQ.) and Mohendro Narain Okakiraj v. Gopal 
Mondal (2;. 

Mookerjee and Holmwood JJ. This is an appeal 
on behalf of the first two defendants in a suit of a 
jiovel description. The events antecedent to the 
litigation are not in controversy and may be briefly 
narrated. According to the i^laintiff, the first defen- 
dant acted as his agent from 1903 to 1907. The plain- 
tiff liad, in the name of Kali Das Raghunath Das, 
started and carried on a business which consisted in 
the purchase and sale of sundry articles. The first 
defendant, who was employed to look after this 
business, as agent of the plaintiff, advanced Rs. 300 to 
the third defendant for i)urohase of paddy. The 
latter failed to perform the contract ; the result was 
that in 1906 the first defendant sued him for damages 
for breach of contract. During the pendency of this 
suit in the Court of first instance, the plaintiff term- 
iuatetl the agency of the defendant. He did not, 
however, himself intervene in the suit then ijending 
which was tried in due course and decreed on, the 28th 
March 1908. On appeal, this decree was affirmed on 
the 4th Pebruary 1909. In the interval, on the 16th 

(1) (1904) I. L. B. 27 All. 361. (2) (1890) I. L. B. 17 Calc. 769. 
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Muy lUOrS, tlic first (iuforiduiifc iif-'KigiKHl liis rif,dils urider 
the docroc to the second defemhuit. Heven days a f ter 
tile terminutioii of the appeal in tliat suit, tlie plaintiff 
eoiiimeneed tlie priisont action for declaration that ho 
was lieiieficially interested in the decree olitained by 
the first defendant ai^ainst the tiiird defendant arxl 
for an injunction to restrain tlie third defendant from 
paying- any money into tlie hands of the first or the 
second defendant in. satisfaction of that decree. Tlie 
defendants resisted the claim on tiie ground tliat the 
suit as framed was not maintainable. They also con- 
tended that the first defendant was not tlie agent of 
the plaiiitifl, and, that, in any event, the second 
defendant was entitled to protection as a bond Jiile 
iuircliaser fur value witliout notice of the rights, if 
any, of tlie plaintiff. The Courts below have found 
that the first defendant was the agent of tlie iiJaintiff, 
that the sum advanced by him to the third defendant 
belonged to his principal, and that the contract was 
made by him as agent and on behalf of the principal. 
It has also been found that the second defendant was 
in league with the first defendant and w’-as not a bond 
fide purcliaser for value without notice. In this view, 
the Courts below have made a decree in favour of the 
plaintiff. The decree obtained by the first defendant 
against the third defendant, has meanwhile, been 
realised, the money is now in deposit in Court, and 
the plaintiff asks for leave to withdraw this sum. On 
behalf of the first defendant, it is argued that the 
plaintiff is not entitled to maintain the suit as framed. 
In oar opinion, this contention is well founded and 
must prevail. 

It is not disputed that the first defendant as agent 
was liable to render accounts to the jilaintiff of all 
his dealings in the various transactions carried on by 
him as agent on behalf of the plaintiff. But what is 
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argued is, that, in tlie absence of a special contract 
in that bebalf, the plaintiff cannot bo pormittod to 
select capriciously a single transaction and claim the 
fruits thereof, without an adjustment of the rights 
and liabilities of the parties in relation to other tran- 
sactions. This contention is manifestly sound. It is 
well-settled that when accounts are taken, the agent 
is bound to make over to the principal whatever sums 
he has realised on his behalf ; but the agent is equally 
entitled to deduct expenses authorised by the principal 
and all proper expenses even though incurred for 
purimses not strictly legal. In the matter of this 
very transaction, if the plaintiff is entitled to the 
fruits of the decree, the defendant may equally 
claim to bo remunerated for his services as agent, 
and to be reimbursed the litigation expenses. Bxit the 
i)laiutifl does not offer in the present litigation to 
reimbur.se or remunerate the defendant; ho mer’cly 
claims the entire siun realizable under the decree 
obtained by his agent against tlie third defendant; 
this demand is clearly untenable. The plaintiff might 
possibly have adoixted tlie contract made by his agent 
and sued on it; but if he did so, he was bound to 
adopt, it cum qnere or not at all. As was observed by 
Baron Wilde in Udells. Atherton (Ij, whatever his 
previous authority to the agent, whatever liis inno- 
cence, the principal must adopt the whole contract 
including the statements and representations which 
induced it or repudiate the contract altogether. To 
the same effect is the observation of Lord Oran worth 
in Bristow v. Whitmore (2), “ where a contract has 
been entered into by one man us agent for another, 
the person on whose behalf it has been made cannot 
take- the benefit of it without bearing its burthens.” 

It was, eousoquently, open to the plaintiffi, before the 

{!) (IWl) 7 H. & N. 172. (2) (18.51) 9 H. L. 0. 301. 
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HiiU Avas hronfilit by the ilfst flefoiidiint, tn have enm- 
innncod an action hirnacif for broach of contract aj,niinst 
tiio third defondant. Ho rniftlit alao hav(‘, as pointed 
f)iit iji Sadley' v. Leigh (1), iiitcn-vonod at any ataf?o in 
the iictioTi which liad boon comnicncod ()y his agent, 
lint tiiongli, as found ])y tiio Oourls ixjlow, he had full 
knowlodgo of the coin. me. nee merit and progress of tin' 
litigation by tlie first, defendant, against (lie tliird 
defejulant. ho did not ailojtt eitlier of the courses opmi 
to him. The reason is obvious ; if the ii rat dofenda,nt 
had lieen unsuccessful, tlie ])laintifi‘ would liave been 
free to urge, wlietlier iinsnccessfnily or not, it is im- 
material to discuss, tliat iio was not liable for the costa 
of the litigation. When 'that suit iias successfully 
terminated, ho turns round and oontonda that he is 
entitled to the benefit of the litigation but does not 
ollor to bear the burden of costs. The claim is so 
obviously unjust tliat no Court will aerionsly entertain 
it, and lias only to be stated to be repudiated as 
wholly untenable. 

The result is that this appeal is allowed, tlie decree 
of the Court below discharged and tiio suit dismissed; 
Imt we direct oacli party to liear Ids owm costs 
thronghont the litigation. 

0. M. A irpeal allowed,. 

(1) 4 Oainp. 10.5. 
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argued is, that, ia the absence of a special contract 
in that behalf, tiio plaintill cannot bo permitted to 
select capriciously a single transaction and claim the 
fruits thereof, without an adjustment of the rights 
and liabilities of the parties in relation to other tran- 
sactions. This contention is manifestly sound. It is 
well-settled that when accounts are taken, the agent 
is bound to make over to tlio priiiciptd whatever sums 
he has realised on his bohalf ; but the agent is equally 
entitled to deduct expenses authorised by the principal 
and all proper expenses even though incurred for 
purposes not strictly legal. In the matter of this 
very transaction, if the plaintiff is entitled to the 
fruits of the decree, the defendant may equally 
claim to be remunerated for his services as agent, 
and to be reimbiasecl the litigation expenses. But the 
X)laintifE docs not offer in the ijre.sent litigation to 
reimbar.se or remunerate the defendant; he merely 


claims the entire sum realizable under t!ie decree 
obtained by his agent against the third defendant; 
tills demand is clearly untenable. The plaintill might 
possibly have adopted the contract made by his agent 
and sued on it; but if he did so, he was bound to 
adopt, it cgm onere or not at all. As was observed by 
■ Baron Wilde in Uclall v. Atherton (1), whatever his 
inovious authority to the agent, whatever liis inno. 
cence, the principal must adopt the whole eoiitract 
including the statements and representations which 
induced it or rexmdiate the contract altogether. To 
the same effect is the observation of Lord Oran worth 
in JBristoiu v. Whitmore (2.), “ where a contract has 
been entered into by one man as agent for another, 
the person on whoso behalf it has been made cannot 
take- the benefit of it without bearing its burthens.” 
It was, consequently, open to the plaintiff, before the 
(1) C 16 «I) 7 n. & N. 172. , ( 2 ) (I8.n) a n. l. U. 38l. 
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Rtiil w;is brought ))y llic Hrst (lofondiuit:, to iiavo com- 
iiioocod :in aciioii liiinself forbreuch of oontmot aijainHt 
ilio third dofoiidant. He inij>lit, abso ha ve, as pointed 
out in Sadler v. Leigh (1), intervonod at any staf?o in 
the action wlilch laid been comuionced by his ajifent, 
lint thono'h, as found by the Oourts below, ho had fall 
knowledua; of tlio coin me i ice me nt and progress of the 
litigation by tlie first defendant, against tiie third 
(hdondaiit, lie diil not adopt either of tiio courses open 
to Idin. The naison is obvious ; if tlu' lii'st defendant 
laid been unsuccessful, tin; plaintiff would have b(>en 
free to urge, wind her unsinicessfnlly or not, it is im- 
inateria,l to discuss, that lie was not liable for tlio costs 
of tlie litigation. When 'that suit lias snccessfuMy 
terminated, ho turns round and contends that lie is 
entitled to the benefit of the litigation but does not. 
offer to boar tlio burden of co.sts. The claim is so 
obviously unjust that no Court will seriously entertain 
it, and has only to bo stated to bo. repudiated as 
wholly untenable. 

The result is that this appeal is allowed, tlio decree 
of the Court below discluirged and tlie suit dismissed; 
hut -we direct each party to hear liis own costs 
throngliout the litigation. 
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A ppeal alloftml. 


(1) (181 f)) 4 Cmiip. 105. 
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Before Jenlcim CJ. aw/ Cliatterjea J. 

BISVVANATH PBRSHAD MAHTA 

V, 

JAODIP NARAIN SINGH.’ 

MoHyage-EiUire mt^-rest ■mortgaged for famih, purpo^e.-LiaUlity of 
minor son lolien authority may he presumed-Alknaliou-Onm of 
Proof-Ericieuce Aet (/ oflS73).. s. lOG-Transfer of Property Act 
' ^ ^ Uinil Procedure Code (V of lOOS), 0. 


WUoro a morfcjrago purports to charge the catiro iate.-ent iu a propertv 
a.ul the ...ortgage-money was aj.aaced for logit, hnato fa.aily p„rposo« 
cxpie,ss or implied authority of minor eo-parcenors may be implied, ami this 
mortgage may be enforced against the entire family interest. 

&traj Buim Koer v. 8hen Persad Singh (1) referred to. 

Authority to mortgage may also, according to the peculiar circumstances 
of a case, be implied even in cases where the mortgage-rnonov was not 
advanced for legitimate family purposes. 

A mortgage is an alienation, even though it is for a very particular 

purpose, e.g., as security only for the amounts drawn or paid on account of 

jristalioDutH of rent, 

GbaribuUah v. Khalah Singh (2) referred to. 

Where on the one aide it is proved that the whole of the mortgage- 

legitimate family purpose (and there is, therefore, a sufficient foundation 

that tl ‘'‘e ««'er side it is not shown 

at he small portion of the debt was not for any immoral purpose the 

ualler item may be regarded as a debt of tiie father binding orUlie son. 

Ta,a?£rL!rs ‘^««*-ee of 

ak Nath Dutt, bubordmute Judge of Fatna, dated Aug. 27, 1909. 


0 ) ( 1 « 79 ) 1. L. R. g Calc. 148 ; 
L. Ii. GI.A. 88. 


(2) (190.8) I. L. K. 25 AH. 407 ; 
L- R. 30 I. A. 165. 
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m>,,M,m<mperm.nd Pamlny v. KoomnreHW I .,.1 

ak..,mr,j (.), 7 ' Z.: 

( 4 ), uiZ7n!j'LZi 

%. (laliih Chand (o) ruivirutl to. 

Appeal by Balm Biswanatli Poi-sbad Malita ami 
of liei-s, plaintifl.s. 

Tlie plaintills in ti,is suit soiiglit to roc-ovor 
eertam sums as principal ami interest cine on •. 
mmrma^nama, which is in the nature of a morbame- 
bom . executed in favour of the plaintiils by defc.rdrnt 
No. 1. 1 laintills alleged that defendant No. 1 was the 
manager of the joint family of tlie defejuhints, ti.at bv 
executing the samanatnama he Jjad opened an 
account with the plaintiir.s llrm for the paymeid'of 
hcca rent, etc., that defendant No. 1 liad taken several 
amounts from the plaintiffs firm and had made several 
payments to It, tliat tlie principal sum of Rs. 5,000 and 
Rs. ^Vo4-10-,S yet remained due by the defendants, 
and that as defendant No. 2 was a minor when the 
account was opened and defendant No. 1 liad opened 
transaction for the benefit of the defendant’s familv 
defendant No. 2 was also liable for the debt. ’ 

f i 't state! 
that the defendant No. 2 was a minor. Defendant No. 2 

did not appear. The Court decided the point against 

both the defendants and decreed the suit after contest 

against the first defendant and ea; parte against the 

other. The decree was set aside o^ the mii 

December 1908. Defendant No. 2 filed his written 

statement on the 22nd January 1909, . contending that 

as the loan was contracted for illegal and immoral 

purposes, the contending defendant was not bound to 

satisfy it, that it did not benefit the family, that the 

■ (1) (185G) U Moo. 1. A. 393 ; (3) (1907) 1. L. It 34 Caic. 184. 

, C) (1907) I. L. It 34 Calc. 735 

(t) (1880) I. L It .5 Calc. 855. (5) (moi) J. L. R. 28 Calc. 517. 
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claim was barred by limitation, that lie was separate 
from defendant No. 1 when the debt was contracted, 
and tlnit tlie samanatnama sued on is not bindinf>' on 
bhn or on tlie family property. 

^ I he Subordinate Judge on a review of the author- 
ities held that, as far as the contesting defendant was 
concerned, a money decree miglit be passed against 
him, but as the suit was instituted after six yeans 
from the due date, the suit so far as it concerned 
(leJoiidjuit No. 2 was barred b 3 " limitation. In tlie 
re.sult tlie suit was dismissed against the said 
defendant No. 2 or against his share in the family 
piopc.it^'. I he feubordinato Judge further overruled 
the contention of the plaintiffs that the whole case 
was now open for trial. The plaintiffs thereupon 
preferred this appeal. 


Bahu Prahhashchandra Mitra {Babu Susheel- 
madhnb MalUk with him), for the appellants. The 
case was not projicrly tried in the lower Court. The 
Subordinate Jirdgo treated the son as an ordinary 
eo-parconer of a joint Hindu family governed by Mitak- 
shara. The lower Court has directed its attention 

solely to the question whether or not the mortgagees 
had made proper inquiries before advancing the loans. 

I hat question, however, is of no importance whatever 
in deciding ^whether or not the defendant No. 2 (the 
son) is bound by the mortgage created by the father 
(the defendant No. 1). It is well settled that a son 
cannot escape liability, unless he succeeds in proving 
diat the debt contracted by his father was immoral : 
GirdhareeLaU v. Kantoo Lall (1). This ungracious 
c elence, vk., that the debt was immoral, was taken in 

the lower Court in this case and has failed. The law 

laid down in Law’s case ( 1 ) was followed in 

(1> (1874) 14 B. L. R. 187 ; 22 W. It. .50 I L. R. 1 L A. 321. 
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many hm moquent cuhok h, (J.o s<.n a(t,nn,,ic.,l fn 

wnUa.ickNl hy M,o faf.her was uof Itiiulini^- n|.ou (In' 
™n : ua V. J,uj,l,ni, Narain m„<,k f I) 

nmm K„i,r v. Ht,ea Pisrsrut fsinijh (i). .Vaii„„ii |•,■,i 

w.Guja Ko,, li). I„ t|,„ I ; 

r,,.- tiu. ; 

Umt 111, TO was a ,,„>,,o,- 
jnoooy wa» hooTowod a «.ao o[ aocoaai,,..- 
.0 jjamaaid thorotoro, tinu if tl,o piaialilfc (M,,,..IIa„tal 
.a,l iKooral tl,o o„u alta«oll,or I„ aail ayamal 

lio lathor, and it i ii oxociitioii ii[ tlioir ,lra-roi> liad 
oiusod tlio oiitiro pi-ofiorty to l,o sol, I, tl,.. so,, o„„,,, 
liavo sot liack Ins aliare witliout provini; t|,.,t tli,- 
deW. coiitraclod by tl.o tatlior was i,„ni„„u; Tlic sa„„, 
principle sbouM govern this case also, bocanso a - 
(taBc IS un,nestio.,ably „„ alienation , siv, the ,lo i , 
tionol oinortgago” in T.-ansf„i. of Pro„„.,v It "o 
also GharibuUah v. Khalak Sin;ih{h). It would be 

^ovein this case, because 1 was obli^,nHi to make tla^ 
son a party to this suit by iotoson of the fn-ovisi, ns of 
section 85 of the Transfer of Profairty Act. A If its 
shara son is a necessary party i„ Lreh cases M,' 

to to T7 V ‘“'“toil 

the last mentioned case show that a Mitakshara 

m liansfer of Property Act. The law ha.s been 
materially altered in this respect since the Pull BelSi 


(1) (1877) I. L.Ii..^Calc. 108; 

Ij* ii 4 A, 247. 

(2) (1879) I. L. R. 5 Caic. 148 ; 

L. R. 0 I. A. 88. . 

(3) (1885) 1. L. K. 13 Oalc. 21 ; 

L- R- 13 I. A. 1. 


0) (1888) I. h. R. 15 Calc. 717 ; 

L. R. 1.5 1. A. 09. 

(•j) (1903) [. L. R. 25 All. 407 ; 

L. R. 30 I. A. 105. 

«i) (1901) I. L. R. 28 Calc, f>l7. 
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(lecisiou in LiichmunDass y ■ CUridhur OJwwdhry ( 1 ) 
Tlie learned Judges who decided the two cases Mahes- 
ivar Dutt Tewari v. KisJmn Singh (2) and Kishun 
Per shad Ghowdhry v. Tipan Pershad Singh (3) did 
not take this fact into consideration. Hence the con- 
flict of decisions in the last mentioned two cases, and 
wliicli conflict is responsible for the wrong conclnsion 
arrived at in the lower Courts in this case. The view 
taken in Maheswar DttU’s case (i), in so far as it 
lays down tliat the son cannot escape liability without 
proving that tlie mortgage debt was immoral, is tlie 
sounder view and supported by the Privy Oonncii 
decisions cited above. In spite of the view taken in 
Kishmi Pershad’s case (3) to the effect tliat in such 
cases a personal decree only sliould be passed against 

the son, I am entitled to succeed in this case, as there 

IS satisfactory evidence to prove tliat almost all the 
Items of the moneys advanced to the father benefited 
the son, who was a minor at the time the moneys were 
advanced. The mortgagees have failed to prove benefit 
only xn the small item of Rs. 600. The mortgage is 
Ji tiding upon the son on the assumption that the 
father as Wa had implied authority : Pu 7 isi 

^oerj.ShmPersad Singh (4). Though the mortgagees 
mve failed to prove so, there can be little doubt that 
this sum also was so spent. The son has failed in 
ptovmg that any portion of the debt was contracted for 
immoral purposes. The defendants did not produce 
keir account books. The inference should be in my 
tavour under the circunastances. I also rely upon 
^etion 106 of the Indian Evidence Act and upon 
^unoomanpersaud Pandag Y.Munraj Koonweree (5) 
ihe son is therefore liable from this point of view also. 

!!!!!? (3) (1 907) I. L. E. 34 Calc. 735 
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BaJ)u, Umakali MitMterJi {Bdbu. Bhudoh Chandra 
/7o?/ wnlli him), for the roMpomionls. TIhOhuxIi'h of ui.^vIxath 

proviiifif thiit the moiiev was spent for himilv iicc<‘ssitv i’KitsiiAii 

ii . ‘ 1 * 1 t , I Maiita 

IS upon tlio Tnoi1'^'u.t»'ee, wnicli ijic* iattor has n(d- djs- r, 

churned in this case. T lie re was no iiuinirv on tiie ■>A'a.ir 

. , , . I . Nauaix 

part of fclie mort^mf*'ee beloio udvancinj^' I lie money. Sixmi. 

The sons are no donbt liahliy hut there cannot lie a 

inorlHac’e decree a, Q-ain.st them, and six years’ rule of 

limitation would a])])ly : Kish/rn J^erHhnd, Chtavtlhr)/ 

V. Tipan Prrfihnd Sifit/h (1). The cas(> of Bara/ B/ft/ra' 

Korr V. Shm Persad Sbufh Cl) <loes not decide the 

precise point raist'd in this appeid. The phrase ‘ante- 

eedmitdebt’ has no meaniii}^. The bond, mori'over, 

was only to .secure payment of instalment of rent, and 

nothing else. The Full Bench case of /jarhaniii 

Pass V. Giriditur Ghoivdhry (.1) is of ((uestionable 

authority, and therefore the case may be referred to 

a Special Bench. 

Baba Prabhashchandra MUra,m reply. 

Cur. adv. inilt. 

Jenkins O.J. The plaintiffs liave brought this 
suit to realize a mortgage security executed in their 
favour by Babu.TagdipNarayan Singh, defendant No. 1 
They have made defendants to the suit both Jagdip 
Narain Singh and his only son, Bindeswari Pershad 
Singh, it being their case that the son, who was a 
minor at the date of the mortgage, is as much bound 
by it so far as it creates a security on the property 
comprised in it, as the father by whom it was executed. 

The suit was dismissed as against the son and hence 
this appeal. 

The moi’tgage. Ex. 1, is dated the 21st of Novem- 
ber 1893, and to appreciate its meaning it should 

(I) (1907) I. L. R. 34 Calc. 735. (3) (1880) I. L. R. 5 Calc. 855. 

(2) (1879) I. L. R. 5 Calc. 148 ; L. R. G I. A. 88. 
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be liovno in mind that the mortgagees were a firm 
of imnkora or mahaians. 

It begins in tiicso terms : “ Wlioreas I, tlie doclarant, 
have taken lease of certain monzas and have to pay the 
rent thereof to the proprietors instalment by instal- 
ment; bnt the rent is not realized in dno time from 
the tenants of the lease -hold maxizas, and the ixroin-ie- 
tors are a]wa 3 ^s making ixrossing demands ; therefore 
I have of my own accord a.nd free will opened for the 
payment of the rent to tlie proprietors due on acconnt 
of the Icase-liold manzas a khata for Its. 5,000 bearing 
interest at the rate of Re. 1 per cent, per mensem 
with the firm of Babu Birkosliwar Lai Parmesha/r 
Narain at Kooclii Hiranand Sahn appertaining to 
Thana chawk Kalan, one of the quarters of Patna city, 
as per details given below.” 

Then tliere follow provisions regulating the details 
of the transaction. The first clause provides for. two 
chittas, one to be kept in the bankeivs’ place of busi- 
ness, and the other to remain witlr the moitgagor, and 
then says “ all snms paid into and received from the 
kothi by me shall be entered in both the chittas.” The 
succeeding clauses deal with interest, periodical adjust- 
ments, tlie closing of the transaction, and then the 
charge is created in these terms (read clause 7). The 
scliedule to the mortgage describes the property, and 
from tins description it is apparent tliat the instru- 
ment professes to charge the entire family interest in 
this property. This has not been disputed before us. 

It is the plaintiff’s case that the transaction has 
been closed, and that there is due to them on the 
balance of the account a sum of Rs. 5,000 for 
principal, after giving up Rs. 7-0-9, and Rs. 3,554-10-8 
for interest. 

The amounts which go to make up this sura of 
Rs. 5,000 are shown in a tabular form in the judgment 
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of tho Subordiimto .'Judge wliere nine itcni.s arc .shown 
totiilling L.s. (J,27!>-K) in all, and exfc(Miding from Jeyt 
Sudi (Jtli to Ma<jh Biuli lltli Sainbat 1!).52. 

TJio lirst two may bo left out of consitleration, a.s 
they arc ))oyond tho limits claimed J>y tlie giaintilfs. 

The rest call for a brief explanation, excluding for 
the moment the last item of Ks.GOO; it has been proved 
to my sati.sf action, not merely by oral testimony but 
by documoutary evidence, that is above all cavil that 
all those items wmi-e expended on legUimato family 
purposes, as, for instance, the i)ayment of rent, the 
payment of Government revenue, and family marriage 
expenses. Wo have been taken throiigli tho items 
which go to sliow this with minute detail, but I do noti 
propose to do more than state, as I liave done, the 
general result of this investigation, as no argument 
was addressed to us in disparagement of tlus conclu- 
sion. Tho attempt to evade liability by pleading the 
immorality of defendant No. 1 has been as unsucce,ssful 
as it wa.s unmeritorious, and it was particularly 
iuimeritorioa.s, for there is strong reason to. think tiiat 
defemlant No. 1 is in reality the person respoirsible 
for tlm advancement of this defence. 

It was argued timt the mortgage wns security only 
for the amount drawn or paid on account of instal- 
ments of rent, aiul, in support of this, reliance was 
placed on tho recital I have read. But this "(in my 
opinion) places too narrow a construction on the 
instrument: the recital explains how the mortgage 
became necessary, but it does not control its operative 
Ijrovision. The intention and effect of the instrument 
was, I tliink, to secure the balance from time to time 
due on the current account. The result then is this : 
tile mortgage purports to charge the entire interest 
in the property, and, apart from the Ks. 600 witli 
which I will later deal, the whole of the Ks. 5,000, 
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claimed as principal, was advanced for legitimate 
family pari)Oses. Why then should not the mortgage 
be enforced against the entire family interest? 

Tlie law on this subject is thus stated by the 
Privy Council in Surai Bunsi Koer v. Sheo Persad 
Singliil)'. “The right of co-parceners to impeach an 
alienation made by one member of the family without 
their authority, express or implied, has of late years 
been frequently before the Courts of India, and it 
cannot be said that there has been complete uniformity 
of decision respecting it. All are agreed that the 
alienation of any portion of the joint estate, without 
sucli express or implied axrthority, may be impeached 
by the co-parceners, and that such an authority will 
be implied, at least iji the case of minors, if it can be 
shown that the alienation was made by the managing 
member of the family for legitimate family ixurposes.” 

This formulates a clear and precise principle, and 
it would seem to narrow the problem of the validity 
of a matiager’s alienation to this : had he an oxi)ress 
authority, if not, had he an implied, authority ? At 
the same time the passage indicates the kind of condi- 
tion which would justify such an implication when it 
is i>ointed out that as against a minor co-parcener it 
may be implied, if there was a legitimate family 
pui’jxose. .. 

But I do not read this statement of the law as 
laying down that these are the only conditions under 
which authority can be implied ; each case must be 
judged according to its own peculiar circumstances. 
It is true that the word used in this passage is 
alienation-, but a mortgage is an alienation and none 
the less so because it is for a particular purpose ; and 
this is recognised by the Transfer of Property Act. 

(1) (1879) I. L. B. 5 Calc. 148, 165. 
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Moreover, this view luis the sunelioii of Ihe hif^liest 
judicial nutliorify, for a mortjLrage l>y u iiiauuging 
member bus Ixion uplicld ou thi.s princiiile by the 
Privy Couiioil, and in illusl; ration of this I may refer to 
Gharih-uUah v. Khalak Si)ir)h (1). 

No doubt in the present case tlie mortgage, was 
e.xecuted before the advances were made, but I fail to 
see tliat this places any obstacle in the pJaintifFs way, 
in view of the fact that the :idvances wtnx! all made 
for legitimate family purposes and the mortgage was 
a necessary jjart of the arrangement. And I hokl 
that in the circumstances defendant No. 1 as the 
managing member had implied authority to e.xecute 
the mortgage so as to make it xinimpeaclialjlo iiy his 
minor son. It follows, then, that the alienation i)y 
way of mortgage is good, and that it can be enforced 
as a mortgage against the defendant No. 2 as well as 
against his father defendant No. 1. 

So far I have dealt with the case apart from the 
item of Es. 600; now it is necessary to consider how 
matters stand regarding this item. 

The plaintilfs have ])een unable to show how it 
was expended : the defendants have refrained from 
tlirowing any lighf on the point, and yet it is difficult 
to suppose that they have not family books of account 
and available sources of information that would show 
what was done with this sum. 

It has been forcibly argued that in view of all the 
circumstances the position would appear to be one 
where it would be reasonable to apply the provisions 
of section 106 of the Evidence Act and hold that 
as the mode of exi^enditure is especially within the 
knowledge of the defendants the burden of proving 
how it was made was on them : see Hunoomatvper- 
saud’s case (2j. ■ 

(1) (1903) I. L. E. 25 All. 407 ; (2) (185C) 6 Moo. I. A. 393, 418. 

L. E. 30 1. A. 1C5. 
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Lufc oven if tlio pJciijitills cunuoti show that this 
sum was oxpemlucl for a legitimate family purpose, 
ou the other hand, the defendants Ijavc wJiolly failed 
to show that it was used for an immoral purpose. 
And so we have the position indicated in the case 
of Luclmiun Dass v. Gh'idliur Chotodhry (1). 

This is a determination of a Full Beneii of this 
Court winch lias given rise to mucli discussion, and 
in token of this I need only refer to two recent but 
apiarontly discordant decisions.- Maheswar DuU 

V. Kishim Sinyh (2) and Kishun Pershad 
thoivdhry v. Tipcm Pershad Singh (3). 

Ou tlie strength of this Full Bench determination 
1 IS urged on behalf of the respondent that we can- 
not decide in the plaintitEs’ favour witlxout a reference 
to a Bench specially constituted. At most, however, 
Fis contention can only refer to the Es. «00, and the 
I laint.fls say they would give up this amount rather 
dian incur the delay and expense of a reference. 

But IS the reference necessary, having regard to the 
circmmstances of this ca.se? First, then it has to be 
seen what the Full Bench determined. 

.. of f questions propounded to them was this ■ 

hdho, comsisting of a 

Icitlioi and one minor son where the father being the 

manager raises money by hypothecating certain mices- 

al lamily property by bonds, and it is not proved on 

o oim ham -that there was any legal nece.ssity for 

M0„erz t “ ‘1»‘“ ‘he 

01 expended for immoral or illeo-d 
mpcses, or that the lender made any inqui y to 
« pa..p„» to which it requh-ed caAho tetoC 

(1) (1HS0) 1. L. a. 5 Calc. 855. 
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the son the payment of hi.s moiiov hv sale of H. 
property during the fntber’s lifetinm^” T1 . ' 

which W.1S by tlie Full BcHh'i wis in iT™'' 

terms.- “The morto-ioY. io.rif ' Cie.se 

wnn .,.i.,«i co„hr;;:;'tir:.::r’;, ';r, 

tracted by the father, bei no. :f..nV ? 

wiihi.. 

ouncd, and the son being a party to the suit the 
mortgagee notwithstanding the form of the prte!^ 

Uigs, would be entitled to a decree directing the debt 
to be raised out of tl,.e whole ancestral est.^f i 
of the mortgaged property.” ■ < inclusive 

it ‘ 1 ‘^swer has occasioned much discussion, but 
i IS now the accepted view that it cannot me-iri' tint 
he mortgage i.s incapable of enforcement again t m 
father to the extent of his share. fc. ■ - tuc 

diffltur” 

If in execution of a decree against the father alon,. 
for a debt Mconneeted with any im„,„,., 7 “ 

purpose, a part of the family p ”00 i 

debts wohdtf Te.; :S‘:“meir 

suit brought by a son to recover the property ^Vt 
he date of tlie Pull Bench decision the result would 
liave been the same, though the suit w,« f J ^ 

meat of a mortgage and the son was not a p^rty tuTt" 
bince then, however, the Transfer of Propertv Act 1 , t 
been passed, and by section 85 it is provided : “Subiec 

section 4.17, all persons having an interpof i. ^ 
pro^rty comprised in a mortg^e must ^c 
parties to any suit under this chapter rePdino- . 

mortgage . provided that the plalutM has noL lt JLt 
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it was held that this section is compulsorv. So a 
morgtagee must now in a suit on a mortgage of the 
Joint property of a Mitakshara family executed by a 
father join as a party the executant’s son, though he 
was a minor at the date of the instriimeiifc. 

Such a son therefore is a person having an interest 
in the property comprised in the mortgage, and it is 
on that account alone that he is a necessary party. 
Moreover, it is only to a suit under Chapter IV of the 
Transfer of Property Act now reproduced by O. 
XXXIV, Civil Procedure Code, relating to the mort- 
gage that he is a necessary party. 

The purpose of joining the son is not to obtain a 
personal decree against him on the strength of his 
obligation to pay his father’s debts, but primarily to 
give him an opportunity of redeeming as a i>erson 
interested in the mortgaged property and incidentally 
to resist the suit as against himself on the ground 
that the character of the debt absolved him from any 
obligation. In this connection, regard may be had 
to section 90 of the Transfer of Property Act now 

reproduced in 0. XXXIV, r. 6 of the Civil Procedure 
Code. 

That it was not necessary to make the son a party 
to such a suit before the Tmnsfer of Property Act was 
passed, or where its provisions did not apply, is clear 
from the cases to which reference was made in Lola 
Surai Prasad’s case (1). And though he was not a 
party, a decree could be passed for the sale of the 
entirety, of the mortgaged property. The son’s remedy 
in such a case was that he could sue to recoyer the 
property, provided he could show that the debts were 
contracted for immoral purposes and the purchaser 
had notice that they were so contracted-: Sura'>- Bunsi 

(1) (1894) I. L. B. 28 Caic. 517. 
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Koer's ca.se (1). Thus it will bo seen thiit the law 
has l)een luaterially moditiofl i)y Statute and. Statutory 
rule since tlie Full Bench decision. But more than 
that, we luive in this case facts wliich take it out.side 
the scoi)e of tlie Pull Bench decision- Here the sums 
covered by the mortgage were, with the exception of 
Es. 6!'0 advanced for a legitimate family purpose, and 
so there is a sufficient foundation lor a decree for sale 
on the mortgage. And though it is not shown that 
the Rs. 600 was for a legitimate familj' purpo.se, it 
certainly was not for any immoral purpose, and in the 
circumstances I think it may be regarded as a debt 
of the father binding on the son, and that tlie second 
defendant cannot be permitted to redeem tlie mort- 
gage, except on the terms of paying off the Es. 600 as 
well as the balance of the Rs. 5,000 which is shown to 
have been contracted for legitimate family purpo.ses. 

The decree of the Subordinate Judge must therefore 
be reversed, and a mortgage decree passed on the 
footing of Es. 5,000 being due for jirincipal. Unless 
the parties agree, there must be an account of what 
is due for interest at the mortgage rate. On payment 
of the amount so found by the defendants or either of 
them there will be the usual direction for delivery up 
of the documents, and if required for retransfer. In 
default of payment within six months of this decree 
or the ascertainment of interest, whichever may be the 
later date, there will be a decree for sale and applica- 
tion of the proceeds. The plaintiffs must have their 
costs of the suit and appeal which will be added to 
their security. 

N. R. Chatteejba J. I agree, 
s. M. Appeal allowed. 

(1) (187!)) I. L. K. 5 Calc. 148 ; L. B. 6 I. A. 88. 
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CRIMINAL revision. 

Before Holmioood and d,L 

11^12 GANPAT KAI 

Aug. 16 . 

EMPEROR*^ 

Petroleum — Keeping in possession a quantity exceeding the maximum allowed 
by laio — Liability of a licensee for the acts of his servant or agent in 
the absence of a finding of guilty knowledge on his oun part Petroleum 
Aciiym of m9\ sa. ll and I5ia). 

A licensee is not, in the absence of a hnclinK Court that lie knew 

that more than 500 gallons of petroleum were being transported at one time 
on his license, and that he allowed the same to take place with such know- 
ledge, i>y his servant, criminally liable, under ss. H 15(a) of tiie Indian 
Petroleum Act (VllI of 1899), for the acts of tbe latter done in contraven- 
tion of the law. Though the Act provides a personal penalty, the only 
person that can be punished is the one nvho keeps petroleum, or carries it 
about or puts more than 500 gallons at one place. 

The petitioner, Oanpat Rai, wlio resided at Ranchi, 
was the senior proprietor and licensee of a firm called 
“ Clninilal Ganpat Rai ” dealing petroleum, witli 
a branch shop at Daltongnnge. The business was 
carried on at the latter place by an agent or manager 
named Sheo Bhagwan. On the 5th January 1912 a 
complaint was lodged against the petitioner, under 
s. 5 of the Indian Petroleum Act (VIII of 1899), for 
storing dangerous petroleum exceeding 40 gallons. 
The case was tried by Moulvi A. Rashid, Deputy 
Magistrate of Palamau. The defence of the petitioner 
was that he had left the management of the Dalton- 
gunge shop entirely in the hands of Sheo Bhagwan, 

Criminal Revision, No. 1031 of 1912, against the order of D. H 
Kingsford, duiiicial Commissioner of Chota Nagpur, dated May 13, 1912 
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and bad not authorized the Jatter to iinpoi-t or kocp 
petroleuiu iu eontraveiitioii of the iaw, au(i tiiat tlio 
latter used to import petroleum for otiior firms and 
also on his own account in the name of tlie peti- 
tioner’s firm of which facts he, the petitioner, liad tiien 
no knowledge or information. Sheo Bliagwan was 
examined as a prosecution witness and stated that he 
liad transported more than 150 tins, equivalent to .500 
gallons, at a time for tlie petitioner. The Magistrate 
convicted tlie latter on tliree charges under ss. 11 and 
lh(a) of the Petroleum Act, by his Judgment, dated the 
4th April 1912, and sentenced him on each count to a 
tine of Rs. 50, and in default to 1.5 days’ siinpie 
imprisoinent. The material portions of his judgment 
were as fol lows : — 

The facts on which tlie charge is estahiished are not coatiroverted. 
The only question that is raised for decision is whetlier the acensed pio- 
prietor is crhninally liable for the acts of his agent done in his representative 
capacity. I have been referred to a number of rulings on the subject by 
the learned ple.ader for tlie defence. None of these, however, is quite on all 
fours with the circumstances of the present ease. The question whether a 
master is criminally liable for the acts of his servant is, I venture to tliink, a 
question of fact rather than of law. To make the master liable there must 
be evidence of exprevSvS direction to do the act, or connivance on his part. 
In tlie present case, although there is nothing to show direction on the part of 
tlie accused, it is impossible to believe that he never connived at it for tlie 
practice has been going on from a long time and nothing has been shown to 
prove disapprobation, on the part of the accused, of his agent’s act. The 
act done by the agent was in his representative capacity as appears from his 
endorsement on the delivery book. On tiie three dates speeilied above the 
firm of Chuni Lai Ganpat Rai had in its possession petroleum in excess of 
the maximum prescribed by law, and it does not matter whether the petro- 
leum was stored in one shop or at two different places. The petroleum 
kept at Bara Lachan Saho’s shop for commission, of course, did not bar tiie 
possession of the accused as head of the firm. 

All application to the Judicial Oommiasioner of 
Chota Nagpur, under s. 4.S8 of the Criminal Procedure 
Code, was rejected by him on the 13th May t912. The 
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petitioner then moved tlie High Court and obtained 
the present Rule on the grounds, first, that there 
being no finding or evidence of knowledge or direc- 
tion on the petitioner’s part of the exportation or 
storage of petroleum, by his servant, in excess of the 
quantity allowed by law, the conviction was bad; 
secondly, that the petitioner was not criminally liable 
for the illegal act of his servant, when the latter was 
not empowered by the firm to keej) or sell more than 
1.50 tins ; and, thirdly, that the petitioner was not 
so liable when the petroleum imported in excess of the 
prescribed quantity, by the servant, was not for tlie 
petitioner’s firm but for other firms also and in con- 
travention of the j)etitioner’s directions. 

Bahu Rajendra Prosad, for the petitioner. 

Babu Brisk Chandra ChowdJmry, for the Crown. 

Holmwood and Imam, JJ. We are of opinion that 
this Rule must be made absolute uimn the grounds on 
which it was issued. 

The law (Act VIII of 1899) lays down in sec- 
tion 11: — “No quantity of petroleum exceeding 500 
gallons shall be kept by any one person, or on the 
same premises, or shall be transported, except under, 
and in accordance with, the conditions of a license 
granted under this Act.” 

Now, it is found that a person named Sheo 
Bhagwan, who was an agent of the petitioner and also 
apparently agent of several other persons in the sale 
of petroleum, imported or rather transported (for we 
do not know how this petroleum was imported into 
this country) more than 150 tins at a time, and we are 
told that 150 tins is equal to the maximum allowed, 
viz., 500 gallons. If, therefore, Sheo Bhagwan trans- 
ported more than 150 tins, he is guilty of transporting 
petroleum, in contravention of the Act. But we are 
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unable to see that the principal, C4aiipat Hai, is respon- 
sible for this, unless there is a lindinji,'' tliat he knew 
that more than loO tiiis were being tran,s])orted at one 
time on his license, and allowed this to take place 
with such knowledge. Now, there is no finding to that 
effect. 

The agent, Slieo Bhagwan, seems to have ))een 
allowed to give evidence, and, of course, i)eing hijnself 
the guilty person, he would naturally ti-y to shift the 
blame on to his principal. He says that he did trans- 
port more than 150 tins for his principal at one time 
and despatched them in parcels of 150 gallons to the 
dealers. Still we are unable to say, there being no 
finding to that effect, that the petitioner was in any 
way responsible for this illegal proceeding. 

The second point depends upon the first, and has 
ah'eady been decided by us, namely, that the peti- 
tioner cannot be held criminally liable for any illegal 
act of the said agent. There is no provision, as far as 
we can see, in this Act as there is in the Excise Act 
and in the Motor Oar Act, which makes the principal 
responsible for the acts of his agents or servants, and 
nothing can be read into the law which is not to be 
found in the law. 

As regards the third ground, we have already 
referred to that. It relates to the contention of the 
petitioner that Sheo Bhagwan was agent for other 
firms as well as for the petitioner, and that it is impos- 
sible for the petitioner to know how much petroleum 
was imported for his use and how much for that of 
the others. It is argued by the learned vakil for the 
Crown that, as Ganpat Eai took commission or profit 
of one pice per tin on every tin sold, he must have 
been aware of how many tins were in the possession 
of his agent at one time. This does not seem to us to 
be at all a necessary conclusion. A stock of 150 tins 
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mfiy be Hold out gj’adually and be replenished from 
time to time, and it is impossible for the absent 
principal to Icnow whether at one time his agent liad 
150 tins on his behalf or on behalf of the other firms. 
Even though the Act jarovides a i^ersonal penalty, we 
think the only pei’son. that can be j)unished is the one 
who keeiDS iietroleum or carries it about or puts more 
than 150 tins at one place. For these reasons, the Rule 
must be made absolute, and the conviction and 
sentence set aside. The fines if paid must be 
refunded. 

B. H. M. . Buie absolute. 


APPELLATE CRIMINAL. 


Before Sharfuddin arid Core JJ. 


DILAN SINGH 


V. 

EMPEROR.^ 

Jurisdiction of Criminal Court — Complaint — Irregularity — Criminal 

Procedure Code (Act V of 189 S) ss. 195^ 4 76^ 533., 537 — Order for 
pvoHecution— Penal Code {Act XLV of ISdO) s, 211— False charge 
laid before the police — Police report — Judicial inquiry — Commitment 
to the Court of Sessioiis, 

A conviction by the Court of Sessions cannot be set aside simply on the 
ground of a defect in the initiation of the proceedings in the Commitment 
Court or on tlie ground of some irregularity in the commitment proceedings 
more especially when that point was not raised in the lower Court. S. 532 
of the Criminal Procedure Code would cure such a defect. 

Ilaihat Khan v. Emperor (1) distinguished. 

“Criminal Appeal No. 576 of 1912 against the order of 0. E. Pittar, 
Sessions Judge of Gaya, dated July 9, 1912. 

(1)(1905)I.L. E. 33Calc. 30. 
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Ahdul EaJmaji V. Em^ieror ( \ ) md Queen- Em v. .'I, J/or/wz ami 
M^am*te::a All (2) referred to. 

Rect)raH!endatiOH for prosecution }>y a puliee-cnicor under <, 211. of tin* 
Penal Code eoincH wifldti tlie meaning* of the word coinpJidnt ” as used in 

H. 196 o£ the Criminal Procedure Code, as that s<‘ct.ion clearly iiouk'inplutos 
prosecution at Die in.stance of police-otlicers. 

The facts shoi-tly are these. Oix tlie 21st of .Tainiiiry 
1912, the petitioner laid an information Ijcfore Sul)- 
Inspector Rajendra Persliad in charge of Fateiipore 
police station in the district of Gaya. ch:irKin^>' one 
Pazal Hxissai]! and others with coming*' hdo his 
catching hold of him, beating Id in, shurting 
liim np in a room and then setting fii'e to tlie tliatch 
of the kutchery bailding. The police encpiired into 
tlie case, found it false and asked for tlie pro.secution 
of the ]>etitioner and one Kara Singh under sections 
182 and 211 of tlie Indian Penal Code for bringing a 
false case. 

The police report was duly placed before Mr. N. N. 
Gupta, Deputy Magistrate in charge. He examinetl 
one Begraj Mahton and one Samiri Kaharni and on 
the 6th of March made the following order : — 

“ Prosecute the complainant under s. 211 of the 

I. P. 0. and draw up a proceeding.” 

In pursuaiice of the order aforesaid, a proceeding 
pui'iiorting to he under s. 476 of the Criminal Proce- 
dure Code, was drawn up directing the prosecution of 
the petitioner under s. 211 of the Penal Code for 
falsely charging Pazal and others “ before Sub-Inspec- 
tor Rajendra Pershad of police station Fatehpore 
with having committed mischief by setting fire to a 
dwelling place and dacoity of property valued at 
Re. 1-12, under ss. 436 and 395 of the Penal Code, 
knowing that there was no just or lawful ground 
for such charge against him.” 

(1) (1907) 7 0. L. J. ,^71. (2) (1884) I. L. B. 9 Bora. 288. 
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This was followed by a prelimiiiary inquiry which 
tewninated, on the 30th of May 1912, in the commit- 
ment of the petitioner to the Court of Sessions to 
take his trial under s. 211 of the Penal Code. 

On the 9th of July 1912, the petitioner was con- 
victed and sentenced to three years’ rigorous imprison- 
ment by the Sessions Judge of Gaya. 

Against this onler the petitioner appealed to the 
High Court. 

Mr. P. L. Roy and Bdbii Swanandan Roy, for the 
appellants. 

The Deputy Legal Rememhrancer (Mr. Orr), for 
the Crown. 

Sharfudmn and Coxe JJ. The appellant in this 
case has been convicted xinder section 211 of the 
Indian Penal Code of instituting false criminal pro- 
ceedings before the Sub-Inspector of Patehpore police 
station against one Fazal Hussain and others. 

It appears that there was some dispute about the 
possession of the village Manhona and the zamindari 
kutchery therein, between Karu Singh, who is one 
of the ticcadars of the village, and Amiral Hossain, 
who is a lessee from Kali Singh, another ticcadar. 
The accused, Dilan Singh, admittedly went to the 
than a and there lodged information before the Sub- 
Inspector, Rajendra Naiuin Varma, that while he was 
sitting in the kutchery Fazal Meah and others came 
there, caught hold of him, beat him, shut him uj) in 
a room in the kutchery and then set fire to the thatch 
of the kutchery building; that he raised an alarm 
and the villagers came and rescued him. The Sub- 
Inspector, on enquiry, did not believe this story. 
The words of his final report are “ I therefore submit 
the final report in the ease and recommend that Dilan 
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Singh and Karu Singh may he proMccated under 1912 
sections 182 and 211.” ,T'~~ 

^ I 1 jA n 

The i>rosecnMon of the accused was then directed 8 inoii 
by a Deputy Magistrate. A preliminary iiujuiry was E«minE, 
made and the accused was committed to tlic Court 
of Se.ssions. The learned Sessions .Judge agreeing with 
botli the Assessors has convicted tlie accused under 
section 211 and has sentenced him to three years’ 
rigorous imprisonment. 

The learned counsel, wlio appears on behalf of the 
appellant, argues in the first place tliat tJie conviction 
is bad inasmuch as the first Deputy Magistiate had 
no juri.sdiction to direct the prosecution of the accused 
under section 476 of the Criminal Procedure Code, 
and reliance has been placed on the case of Haihat 
Khan v. Emperor (1) and that of Ahclul Balmian 
V. Emperor (2). The case ot Haihat Khaji (1) seem.s 
to us to be quite distinguishable, because in that case 
there had been no commitment nor was the accu.sed 
coiivicted at the Sessions Coui’t. It seems to us clear 
that thi.s makes a veiy considerable difference. Even 
if there is any defect in the initiation of the proceed- 
ings in the Original Court, still when the accused 
has been committed for trial to the Court of Sessions, 
a conviction by the Court of Session.s cannot, in our 
opinion, be set aside .simply on the ground of some 
irregularity in the commitment proceedings more 
especially when that point was not raised in the first 
Court. In circumstances which are not wholly dis- 
similar, the Bombay High Court held that section 532 
would cure such a defect : see the case of Queen- 
Empress V. A. Morton and Moorteza Ali (3). In the 
case of Ahdul Rahman (2), though the learned Judges 
purported to follow the case of Haihat Khan (1), they 

(1) (1905) I. L. E. 33 Calc. 30. (2X{1907) 7 C. L, J. 371. 

(3) (1884) I. L. E. 9 Bora. 288. 
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1912 went very considerably beyond tlie decision in tlie 

imIn lonner case. That case, however, is distinguishable 

SiNdH from the present case because of the circumstance that 
iMi'KRcm. tlie police officer in this case has recommended the 
prosecution under section 211. It has been argued 
that that recommendation cannot be regarded as a com- 
idaint because the complainant was not examined on 
oath. Certainly it is not a complaint as defined in the 
Code inasmuch as that definition expressly excludes a 
report of a police officer. But it appears to us to come 
within the meaning of the word “ complaint ” as used 
in section 195, as that section clearly contemplates 
prosecutions at the instance of police officers. In any 
case when a police officer asks that a person should be 
prosecuted under section 211 for information given to 
liim, and g'ves evidence himself in support of that 
charge we cannot see that any serious irregularity can 
arise in the conviction of the accused in proceedings 
initiated upon that report. The order of the first 
Deputy Magistrate purporting to be one under section 
476 might in that case be regarded as surplusage. We 
' do not, therefore, think that effect can be given to the 

point of law raised by the learned counsel. We are 
not ' prepared to say that there has been any real 
irregularity inasmuch as the accused has been prose- 
cuted at the request of a person who was entitled to 
ask for a prosecution. . But if there has been any irre- 
gularity it certainly, in our opinion, is such a one as 
is cured by section 532 or 537 of the Criminal Pro- 
cedure Code. On the facts the evidence is altogether 
one-sided. It is common ground that the kutchery 
building was set on fire by one side or the other. The 
whole of the evidence is that it was not set on fire by 
Eazal Meah and indeed Fazal Meah had no apparent 
motive beyond the ties of friendship to burn the 
kutchery and to attempt to burn Dilan Singh. There 



VOL. XL.] CALCUTTA SEEIES. 

are small defects apparently in the story of llie prose- 
cution, as tliere are in all sricli stories, ])ut tlie ksarned 
Judge Las dealt with them in his judgment and Iris 
discussion of them and the conclusions that he lias 
arrived at witli respect to Ihein appear to us to he 
reasonable. We, therefore, think that the conviction 
is right. The sentence is not excessive. 

The appeal is accordingly dismissed. 

S. K. B. Appeal dismissed. 


APPELLATE CIVIL. 


Before Mooherjee and Beachrroft ,fj. 

HAETHAE GUHU 

V. 

ANANDA MAHAXTY.* 

Refuml of Court-fee — Ajtpeal., oeer-valualion of — Partial decree — Memo- 
randum of appeal, over-valuation of — Court-fee paid in excess hy inad- 
vertence — Practice. 

The appellant’s agent liaving, liy inadverlenee, court- fee on 

tlio inemoraiifluni of appeal, the High Court directed the Taxing otticcr fo 
issue ttiu iicocssary certificate to cnahlo tlie appidlant to uhlain a refund of 
the excess court-fee from the Kevonuo autiioritics. 
hi the matter of Grant (1) referred to. 

The ai)i)ellant, in this appeal, having paid an 
excess court-fee on the memorandum of apjXitil. 
apirlied to the Court for a refund of the timount paid 
in excess in the following terms: — 

That your petitioner filed on tlie 24th of June 1912 the above appeal 
before this Honourable Court ai^aiiist a partial decree arriouiiting to 

* Application in Appeal from Original Decree, No. 198 of !9!2. 

(1) (1870) 14 W, 47. 
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Bs. 17,961 passed against year petitioner, who was the defendant, by the 
icarned Subordinate Judge of Cuttack. 

That your petitioner’s agent has, on the mistaken idea that an amount 
of court- fee stamp equal to that paid by the plaintiff on his plaint has to be 
paid on the memorandum of appeal, although the relief sought in the appeal 
was Rs. 17,961 only, without consulting your petitioner’s vakil, paid Bs. 950 
as court- fee stamp instead of Rs. 715 the ad valorem fee on the relief 
claimed. 

“ Your petitioner, therefore, prays that upon the circumstances stated 
above your Lordships will be pleased to order the Collector or the Secretary 
to the Board of Revenue to refund Rs. 235 to your petitioner, or to pass 
sucli otiier order as to your Lordships may seem fit and proper.” 

Babu Surefidra Madhab MullicJc^ for the peti- 
tioner. 


Mookbbjee and Beachcroft JJ. The valuation 
of this appeal will be considei’ecl as Rs. 17,961 ; the 
sum of Rs. 235 has, therefore, been overpaid as court- 
fees ; let the Taxing officer issue the necessary certi- 
ficate to enable the aijpellant to apply to the Revenue 
authorities to obtain a refund of the excess court-fee. 
We make this order on the authority of the case of 
In the matter of Grant (1)* 

(1) (1870) 14 W. R. 47. 

^ [In accordance wiih the above order, the Deputy Registrar of the 
High Court, for the Taxing officer, issued the following certificate to the 
Board of Revenue, Bengal, on the 27th September 1912 : — 

It appears that the memorandum of the above appeal was filed in this 
Court by the vakil for the abovenamed appellants on two court- fee stamp 
papers denoting rupees nine hundred and fifty in all, La., one paper of the 
value of rupees nine hundred and the other of the value of rupees fifty. 

The value of the appeal, however, is rupees seventeen thousand nine 
hundred and sixty-oue, and the ad valorem court-fee payable on the memo- 
randum of appeal is, therefore, rupees seven hundred and fifteen only. Tiie 
excess court-fee of rupees two hundred and thirty-five was paid by 
inadvertence. 

The said court- fee stamp papers of rupees nine-hundred and fifty have 
been punclied and cancelled, and they cannot be produced with this certi- 
ficate, inasmuch as they continue affixed on the said memorandum of appeal 
which is filed of record in this Court. 
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On application l)emg made hy the appellants, this Cosirt, on the 3()tli 
August 1012, ordered that the Taxing otfieer of this Ooiirt, oriits uppidhAe 
giilo be at liberty to grunt a certilicate to the said vakil b, enable biiu to apply 
to the Revenue authorities to obtain a refund of tlio sakl couri4‘ee of 

rupees two-hundred and tliirty-fivc on behalf of his (dients, the lippellantH. 

Under the above circumstances, the said appellants, Uirough flnir sui»l 
vakil, claim to obtain, and ought to obtain, a refund of thi value of tlw saiif 
excess court-fee of Rs. 23o ^two hundred and thirty-five only),'^ 

Thereupon, on the 29th January 1913, the Pmard of Revenoe passed 
the following resoiuiion 

Under Note 3 to Rule 35, pages 49-50 of the Stamp Mumial, 1 911, the 
Board sanctions the refund of Rs. 235 (rupees two limj<Ired and I lurly-five 
only) less the deduction of one anna in the rupee. 

B. W. UOLLLV, 

Member oj ike Board of Retenne, Bengnir] 


APPELLATE CRilWINAL. 


Before CMUy and Eichardeon JJ, 

SAMAEUDDI 

V. 

EMPEROE.* 

Jury^ trial by — Charge to the jury — Misdirection — Suggestion by the Judge 
of an alternative asjoect of the case not put fortmrd by the prosecution 
or defence — Omission to point out to the jury ^ specifically^ the evidence 
against each accused^ and minute details — ^Criminal Procedure Code 
{Act V of iS98X ss. 297^ 303 — Rioting — Violence^' meaning of--^ 
Pe7ml Code {Act XLV of 1860\ ss. 146, 147 — Admissibility of 
evidence of a proceedmg to keep the peace as part of the res gestm. 

Where the common object alleged in the charge as framed was to take 
forcible possession of the complainant’s land and hut and to assault him and 
others named, and the prtisecution and defence each asserted exclusive 
possession and an attack by the opposite party : 

Criminal Appeal, No. 656 of 1912, against the order of Q. B. Mumford, 
Additional Sessions Judge of Dacca, dated June 4, 1912. 
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Jleld^ tliafc the Judge was not wrong in asking the jury to consider, as a 
third aiternative, an intermediate state of facts, viz., tliat the complainant’s 
party went to turn the accused party out of possession, was resisted and 
driven hack, and that the latter then followed after and assaulted the 
former. 

Banga Hadua v. Kmg-Emperor (1), Queen v. Sahid Ali (2) and 
We^fadar Khan v. Quee^i- Empress (3) distinguished. 

The word “violence” in s. 146 of the Penal Code is not restricted to 
force used against persons only,, but extends also to force against 
inanimate objects. 

The omission to point out to the jury, specifically, the exact evidence 
against each accused, is not a misdirection when the Judge has discussed 
the whole of it and has told them to be satisfied as to the guilt of, and to 
return an independent verdict against, each accused. 

THT2 appellant, Samarucldi, was tried with four 
others by the Additional Sessions Judge of Dacca, 
with a jury, on charges under sections 147, 304 and 
149 of the Penal Code, and convicted and sentenced 
thereunder, on the 4th June 1912, to two years’ 
rigorous imprisonment under each section con- 
currently. 

The facts were as follows. There was a long 
standing dispute between Pandab Das and one Madhu 
Mala regarding the possession of certain land and a 
hut standing thereon, each claiming possession of the 
same under Puma Babu of Murapara and the Kusnm- 
hati Majumdars, respectively. In November 1910 
Madhn Mala brought a test case to oust Pandab from 
the land and hut, and lost it. The Kusumhati land- 
lords then made various allempts, it was alleged, to 
disturb some of the tenants who had attorned to 
tlie rival proprietor. The prosecution case was 
that, on the 8th January 1912, Pandab was employed 
in bis field, the disputed land, in uprooting mustard 
plants, witli his brothex^s Joydeb and Chandra Kishore 

(1) (1»09) li e. L. J. 270. (2) (1873) 20 W. B. Or. 5. 

(3) (1894) I. L. E. 21 Oalc. 955. 
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and a laboviror named Kamm Ali, fcliat Saiiianuldi, 
followed at a short dislarioo beVund by 30 or 35 
sardars, sallied from Madlm Mala's liouse, tliat Buma- 
ritddi entered the field uii<l told Pandab to desist 
from taking' the crop, and that on the lattej'’.s refusal, 
he gave his men an order to beat the complainant’s 
pai'ty. Lhe complainant and his t)rother.s, it was 
said, ran away to the house of one Bharat, but 
Karain Ali was overtaken by seven or eight- of the 
sardai-s, including two of the accused on trial, and 
wounded on the head by Daiya Bardar. Karani 
then stood near Bhaj’ut’s cowshed and challenged his 
assailants, whereupon 'Wajuddi drove his spear into 
Karain’s chest and killed him, while the otlier sardars 
stood a little apart and i)elted Bharat’s house witli 
clods of earth. The defence was tliat Madhu was in 
possession, and that the complainant’s party went 
upon the land and was driven out by 12 sardars 
stationed there to protect her possession. 

Luring Cie trial Baim [P. W. 5] deposed that the 
naib of the Kusumhati Majumdars wanted rent from 
him wdiieh he refused, as he claimed to hold under 
Purna Babu, that thereupon he, the witness, was 
carried to the former’s ciitcherry and forced to promise 
payment of the same, and that on default he was 
threatened by some of the accused against whom he 
was thus compelled to institute proceedings under 
section 107 of the Criminal Procednre Code, in conse- 
quence of wdiich they were hound down, while a 
similar proceeding brought by them against him 
shortly before his own case was dismissed. 

The charges, as amended by the .Judge, stood as 
follows, the alterations being indicated in italics : — 

(1) Tliat you • ■ • were members of au unlawful assembly, and in 

proaeoution of the common object of such assembly, tIz.. in order to take 
forcible possePrtion of the complainant Pandab’s land and hut, a»d to axsault 
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Fandah^ Joydeh^ Chandra Kishore and Karam AU^ you thereby committed 
riotiiijE? under s. 1 47, I. P. 0. 

(2) That jmu . , . were members of the aforesaid unlawful assembly 

in prosecution of the common object of which, as stated ahove^ one of its 
members, Wajiiddi, killed Karam Ali by stabbing him with a spear, which act 
you hneic to he likely to he committed in prosecution of the above common 
object^ and that you are guilty under ss. 304 and 149, I. P. 0. 

The material portions of the charge of the Judge 
to the jury were as follows : — 

Charge read to the Jury . — 

Sections 141, 146, 149 and 304 read and explained to jury. Prosecution 
story recalled to jury. 

Pandab, complainant, and one Madim Mala have been quarrelling over 
the land in question for some years. In February 1911 Pandab won a case 
brought against him by Mudhu Mala under sections 143 and 447, I. P. C. 
for building a hut on the land. Pandab’s case is that he has been in posses- 
sion for many years, and that after building the lint he lived in it. 

Tlie Kusumhati Majumdars are said to be trying to assert proprietary 
rights in tiie land. They are landlords of Madhu Mala, whose hari is close 
by. Pandab is raiyat of one Puma Babii of Murapara, One morning Pandab 
and his brothers were uprooting mustard in the land just north of the 
hut when a crowd of Kusumhati sardars {IMiaU) came up armed with 
spears, da^w and lathis. One of this crowd, Samaniddi, accused, is said to 
liave told Paudab that Rebati Babu (one of the Kusumhati Majumdars) 
had forbidden him to uproot mustard. The other accused also are said to 
liave been members of this crowd. Pandab remonstrated, whereupon 
Samaniddi said, ** seize and beat the sala ” or words to that effect. Pandab 

and his brothers ran away, as did their labourer Karam Ali. 

<» 

Tfie latter was pursued by Wajuddi and others of the lathials. When 
he got as far as the south cowslied of one Bharat Das, he pulled up a ' 
bamboo and challenged his pursuers. He appears to have been already 
struck on the head by one Daiya. Wajuddi tlien struck him on tlie chest 
witli the spear and he fell down and died shortly afterwards. Meanwhile 
the other lathials were throwing clods at Bharat’s hari where Pandab had 
taken refuge. After Karam Ali fell down, the lathials went off south through 
Madhu Mala’s hari. 

The defence story is that Purna Babu is trying to assert proprietary 
rights in the land, that Madhu Mala has been in possession for years, that 
after the ease about the hut she was so oppressed by Puma Babu’s men 
that she went to his manager and executed a hahuUat in his favour and a 
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bond in favour of Iiib wifc^ and that she was siuce tbcn in peaceful 
possession of tine land until short!}'' before tiie present occurreiiee when tlie 
settleineofc operations ha^mi in the n(.n‘ghhonrl} 0 (.)d. Madim Mala tlien told 
the settlement people that the Knaumhati Majnmdars were her real laiah 
lords, and not Pnrria Babn. This enraged the latter’s party and they cletcjr- 
mined to retake possession. To protect Madlni Mala’s right, 12 hkieslu 
(foreign) sardars were stationed on the land. 


19!2 

SaMABUW)! 

V, 

Emferob. 


Complainant’s party came to take possession, and were opposed and 
worsted ly the sardars. In the course of the tiglit that ensued Karam Ah' 
w'as struck w'ith a spear. It is claimed that the sar<iars are protected hy 
Madhu M ala’s right of self-defence of property, and that nnne of the 
present accused were present at the time. You have to consi<ler winch of 
these two stories is the more probahle 


I would ask you to hear in mind a third alternative, howev<a‘, and tliat 
is that Madlni Mala wms in possession, that complaint’s party came to turn 
her out, tliat tiiey were worsted and driven out of the land hy the Kusmn- 
hati sardars, that so far these sardars had been acting within their riglits, 
that after complainant’s party had been put to flight the sardars intcfxicated 
with success or anger or both determined to teach the complainant’s party a 
lesson, that they, therefore, went after them, that from this moment tliey 
became members of an unlawful a.ssembly with the common oliject of 
assauiting (jomplai nan t’s party, and that violence was used and Karam Ali was 
assaulted in prosecution of that common object. To come to a finding m 
the charge as it stands, you will have to find — (i) who was in possession of 
the disputed land ; (ii) if the complainant was in possession, whether there 
was any assembly of five or more persons, eacli of w'hom intended that 
complainant should be forcibly turned out ; (iii) wdietlier any or ali of the 

accused were members of that assembly ; (iv) \vh(?ther 

force or violence was used in pursuance of the common object shiired }>y 
accused, presuming that they did share it ; (v) whether tlie 

force used amounted to an offence .... There must be some force 
or vicdence in pursuance of the common object to make a riot .... 
Violence may be regarded as force towards inanimate objects. Jury to 
consider if throwu'ng of clods at Bharat’s hari^ if believed, w'ould amount to 
violence. 

Jury must also consider whether the accused, if they believe they w^ere 
originally members of an unlawful assembly, were still members thereof 
when the clods, if any, w^ere thrown, and again when Karam Ali was assaulted, 
and whether the violence and force alleged to have been used were in 
pursuance of the common object which they are said to have showed with 
the other' members . . . 
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Tlie charge concluded in these terms : — 

Jury to decide on the facts before them, if any or all of the accused 
have committed any offence included in the charge. They must come to 
an independent decision.” 

The jury convicted Samaruddi unanimously on both 
heads of charge, but acquitted the other accused. The 
Judge, agreeing with the verdict, sentenced the former 
as stated above. Samaruddi appealed to the High 
Court. 

Bdbii Dasarathi Sanyal and Bahu Dehendra Narain 
Bhattacharjee, for the appellant. 

The Deputy Legal Remembrancer {Mr. Orrj, for 
the Crown. 

Chitty and Richaedson JJ. In this case the 
appellant Samaruddi has been convicted by the xinani- 
nious verdict of a jury of offences under sections 
of the Indian Penal Code and section 147 of the Indian 
Penal Code, and lias been sentenced by the Addi- 
tional Sessions Judge of Dacca to two years’ rigorous 
iinjrrisonment on each count, the senteirces to run 
concurrently. The appeal is, therefore, open to him 
only on the questions of law relating to the charge 
of the Additional Sessious Judge. 

The first point that has been urged before us is 
that the Judge was in error in putting before the Jury 
what he calls “ a third alternative.” It should be 
stated that, before the trial began in the Sessions, 
Court, the charge was amended, and, as eventually 
framed, the common object alleged was “ iir order to 
take forcible possession of complainant Pandab’s land 
and hut and to assault Pandab, Joydeb, Chandra 
Kishore and Karanr Ali.” The .Judge suggested to the 
jury that the case might not be precisely as the 
prosecution alleged, and at the same time might not be 
what the defence endeavoured to set up, but something 
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between the two, namely, that the complabiniifs party 
might liave gone to turn Madhu Mala out of posses- 
.sion, that they were resisted and driven out of (he 
land by the Ku.sumhati sardans, that u]) to that 
point the Kusumhati sardare might have been acting 
within their rights, but that they went further aud 
intoxicated with succes.s or anger or both del ermliied 
to teach the complainant’ .s party a les.son and assaulted 
them. Reliance was placed on the case of Banga 
Hadua v. Kmg-Emperor{l) and also on the cases of 
Queen v. Sabid AU(2') and Wafadur Khan v. 
Queen-Empressi%). But these cases are quite distin- 
guishable on their facts. We can see no reason why 
the Judge should not have made this suggestion to 
the jury. He left it entirely open to them as to 
whether they would accept it or not, and we cannot 
agree in the contention of the learned pleader for tiie 
appellant that, if it was accepted, it would entirely 
destroy the pro.secution case. The Full Bench case 
of Queen v. Sabid AU{2) cited above was quite 
different from the present, as was also the case of 
Wafadar Khan v. Queen-Empress(S). There tlie 
charge was altered at the end of the case for the 
prosecution, and a totally different common object 
was alleged. Here there has been one common object 
alleged throughout, and it cannot be suggested that 
the accused did not know exactly what they had to 
meet. 

in the second place, it is argued that the learned 
Judge’s explanation of section 147 of the Indian 
Penal Code is faulty, and that “ violence ” cannot mean 
violence against inanimate objects. No authority 
has been cited for such a proposition, and we see 
no reason for restricting the meaning of the word 

(1) (1909) 11 C. L. J. 270. (2) (1873) 20 W. R. Cr. 5. 

(3) (1894) I. L. E. 21 Calc. 955. 
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violence” in the manner stated. It could hardly 

he said that, if an unlawful assembly came together 
for the purpose, say, of pulling down a man’s house, 
and they proceeded to carry out the object, they could 
not be said to have used “ violence.” 

Then it was urged that, as regards the appellant 
Samaruddi, the Judge did not point out to the jury 
exactly what the evidence against him was. We do 
not see that there is any force in this contention. 
The Judge has discussed the whole of the evidence 
to the jury, and this man’s name is mentioned on 
more than one occasion. He has told the jury that 
they must be satisfied as against each of the accused, 
(there were four others tried along with Samaruddi 
who were found not guilty), and that their verdict 
must be independent as against each. 

The next argument that the Judge should have 
asked the jury, when they returned their verdict, 
as to which common object they had found proved, 
has no force in this particular case, because only one 
common object was alleged. In the case of Wafaclar 
Khan v. Qtieen-Kmpress(T) cited above there were 
two distinct common objects which had been alleged 
and had been mentioned in the charges. It is said 
that, in his charge in this case, the Judge has failed 
to give advice to the jury on most important parti- 
culars; but the particulars to which the learned 
pleader has referred are minor details in the evidence 
which the jury had heard and which they were 
asked to take into consideration. It wns not, in our 
opinion, necessary for the Judge to go into the 
minutest details ; but even if it were, there is nothing 
to show in this case that these particular minor points 
were not mentioned to the jury inasmuch as we have 
only the heads of the charge before us. 

(1) (1894) I. L. B. 21 Calc. 955. 
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Then it was argued that the Court witness Hussain 
Buksh’s evidence should have been exidained by the 
Judge. It is difficult to say what precisely is meant 
by this. The evidence was commented upon by the 
Judge, and the jury were left to form their own 
opinion of it. 

Lastly, it was argued that evidence wliich was 
inadmissible was admitted, and that that iirejudiced 
the accused. This evidence consisted of a statement 
of the prosecution witness. No. 5 Sanu, wdio stated 
that he had brought a case under section 107 of tlie 
Criminal Procedure Code against some of the accused, 
including the appellant, and that they had been bound 
down, while a cross-case under the same section 
brought against himself by the accused had been 
dismissed. This was not, so far as w'e can see, intro- 
duced; as suggested here, for the purpose of proving 
the bad character of the accused, but as part of the 
res gestce, the events which had tmnspired before 
and which eventually led up to the riot which, was 
investigated in the present case. 

We think on the Whole that the charge of the 
learned Sessions Judge was both full and impartial, 
and that the whole case was fairly put before tbe 
jury by him. We accordingly dismiss the appeal. 
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Appeal dismissed. 
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CRIMINAL REVISION. 


Before Skarfuddm and Coxe .//. 

FIDOI HOSSEIN 
EMPEROR.* 

Practice — Appellate Courts duty of — Defective ^judgment — Omission to 
consider the defence evidence in a had livelihood case — Crimmal Pro- 
cedure Code {Act V of 1898), ss. 110, 11$, 367 and 424. 

It is tlie duty of the Appellate Court, on an appeal from an order under 
SB. tlO and IIS of the Criminal Procedure Code, to look into tlie evidence 
for the defence, and after dealing with it to come to a decision tfiereon, 
notwithstanding that the counsel for the appellant has practically ignored 
it daring his arguments. 

Upon the receipt of a police report from the Sah- 
Inspeetor of Islampur thaiia, the S a bcli visional Officer 
of Kissengnnge drew up a proceeding under s. 110 
of the Criminal Procedure Code against the petitioner. 
The case was enquired into by Babu N. K. Tripati, 
a Deputy Magistrate at Kisseugunge, when 30 wit- 
nesses were examined for the prosecution and 95 for 
the defence. By his order, dated the 29th July 1912, 
the Magistrate found that the petitioner habitually 
committed mischief by fire, and was by habit a 
harbourer of thieves, and so desperate and dangerous 
a character as to render his being at large without 
security hazardous to. the community, and directed 
him to execute a bond in the sum of Rs. 2,000, “with 
two sureties in half the amount each, to be of good 
behaviour for one year. The petitioner appealed 

* Criminal Sevision No. 1440 of 1912, against the order of B. G. Kilby, 

Biatrict Magistrate of Purnea, dated Sept. 16, 1912. 
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against; the order to the District Magistrate of Puriiea, 
who affirmed tlie same, but reduced the amounts of the 
bond and secni’ity. In his judgment the Magistrate 
dealt wdth the evidence of each of the thirty prosecu- 
tion witnesses in detail, but did not refer to the 
evidence for the defence at all. After considering tlie 
IJrosecntion evidence, he merely discussed certain 
arguments of fact and law put forward by the jxdi- 
tioner’s counsel, and dismissed the appeal with tlie 
modification stated above. The petitioner then moved 
the High Court and obtained a Eirle to show cause 
why the oixler of the Appellate Court should not be 
set aside, and the appeal re-heai‘d on the ground lhat 
the District Magistrate had omitted ro lake into 
consideration the evidence for the defence. In his 
explanation the Magistrate stated that the reason why 
his judgment contained no reference to the defence 
evidence was, that, when the case was argued before 
him, it was practically ignored by the counsel for 
the appellant. 

Mr. Gregory and Maulvi Nooroodeen Ahmed, for 
the petitioner. 

No one appeared for the Crown. 

Sharpuddin and Coxe JJ. This is a Rule calling 
upoil the District Magistrate to show cause why the 
order of the Appellate Court, under section 110 of the 
Criminal Procedure Code, should not be set aside and 
the appeal re-heard, on the ground that the District 
Magistrate had omitted to take into consideration the 
evidence for the defence. 

We have i-eceived the explanation sent t« us by 
the learned District Magistrate, wherein he' has 
admitted that in the appeal before him he did not 
think it necessary to deal with'the evidenpe adduced 
by the defence in the case. But he says this was 
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1912 because no reference to that evidence was made by 
j'moi the counsel who ai)j)eared for the appellant before 
Hossein the evidence on the part of the defence was 

BiiPKiOB. practically ignored in the argument. There is no 
doubt, however, that it was the duty of the Appellate 
Court to look into that evidence, and after dealing 
with it to come to a decision. For that reason we 
think it necessary that the case should go back for 
re-heariiig. The appeal will be re-heard by the Dis- 
trict Magistrate, and at the re-hearing of the apj)eal 
he should deal with the evidence on both sides. 

E. H. M. Case remanded. 
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[ON AP]>£lll. FSDM THE HlBH COURT AT FORT WILLIAM IN BENGAL.] 

MorigagB — Mortgage ho7id execu ed hy male memhers of Mahomeda 7 i 
family — No proof of cue om to exclude females as in Hindu family — - 
Female members added as de-pendants in mortgage suit^ though not exe- 
cutants of bond — Form of decree — Whether females xoere represented in 
the mortgage tramaction by' male members of family — Es oppel hy 
conduct. 

T!ic appellants were the female members of a Mahomedan family 
wliicli had adopted the Hindu religion in matters of worship, and as to 
wixich both Courts in India concurrently held that there was no custom 
proved excluding female members from inheritance, wliich was the case set 
up by ti« respondent. In a suit brought by the latter to enforce amort, 
gage bond which had been executed only by the male members of the 

^ Fremni : Lobo MACNAGHTExb Lord Moulton, Sir John Mrym and 
Mr. Ambbb Am. 



VOL. XL.] CALCUTTA SERIES, 


379 


family, in which nnit the appellants were also joined as defentlaiits, the first 
Court made a decree against the interests of the male defendantH only in the 
property ; but the High Court decreed the suit against both the male ami 
female defendants on the ground that, because the female luemhers had not 
actively interfered in the management of the property, the niahj deiein hints 
must be taken to liave representefi them in the mortgage transactiom ft 
appeared that in otlier transactions the male members of tiie family had 
dealt with the family property without the active concurrence of the females. 

Held by the Judicial Cjinmittee (reversing the decision of the High 
Court), that the evidence did not prove that tlie mule defeiidanls had 
represented ” the appellants. The latter were purdauashm ladies, and 
naturally left the management of tlie property to their male relativ(*s. 
There was nothing to show that the apixillauts had misled the respomhmt 
either by word or conduct to the belief that they had no proprietary interijst 
in the property ; and he made no inquiries in tlie mattiu* from tliem of their 
husbands as he might have done if he had any doubt in t]i(3 matter. Tiio 
decree of the High Court was therefore erroneous so far as it nunhi the 
appellants liable, and should have been limited to making liable only tiie 
interests in the property of the male defendants, the executants of tlie 
mortgage bond. 

Appeal from a judgment and decree (Otii Apiil 
1906) of the High Court at Calcutta, which varied a 
decree (11th January 1904) of the District Judge of 
Arrah. 

Some of the defendants were the appellauts to His 
Majesty in Council. 

The suit out of which this appeal arose was one to 
enforce a mortgage bond, dated 13 th September 1895, 
executed in favour of the respondent by the first, 
second, third Jind fourth defendants. The first three 
defendants were the sons of one Umed AM Khan, and 
the fourth was liis grandson. The other defendants 
included defendants 5 to 16 who were wives or other- 
female relations of the first four defendants or descend- 
ants of such relations; and though they were not 
executants of the bond, they were included in the suit, 
becanse in 1898 and the following years, and subse- 
quent to the execution of the bond in suit, their 
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names were registered, in tlie Collectorate as part 
proprietors of the lands covered by the bond. 

This plaintiffs case, shortly, was that the family of 
the defendants, though Mahoniedans, still followed the 
Hindu law of inheritance, and that female members 
were e.Nicluded from inheritance when there were sons 
in existence ; that consequently after the death of the 
common ancestor the whole property passed to Umed 
Ali Khan, and after his death to the first three defend- 
ants and the father of the fourth defendant, and 
ultimately to the first four defendants; and that the 
mortgage bond was therefore executed by the full 
owners, and bound the whole property. 

The execution of the bond was admitted. 

The only defence now material was that of the 
female defendants, the present apisellants, who pleaded 
that they were governed by the Mahomedan law of 
inheritance, and that their shares in the family pro- 
perty could not be affected by the mortgage bond 
executed only by the first four defendants. 

Of the issues raised, the 3rd, 7th and 8th were alone 
material on this appeal : (3rd) “ is the bond, if duly 
executed by defendants 1 to 4 binding on defendants 
5 and 7 to 16 ? (7th) was there a custom among the 
defendants according to which property descended 
according to Hindu law? and (8th) are the defendants 
5 and 7 to 16 estopped by their conduct ?” On these 
issues, the District Judge held as to the 7th issue that 
the facts proved— 

“ were not strong enough evidence to justify a tindiug that tliere is a 
custom in tlie family depriving these Maliomedan females of the rights 
which the law of their faith expressly gives them. Tlie fact of the 
mimagement by the males is of little value. Such a state of things might 

easily exist in the most strictly orthodox Musalman family, if the members 

were on good terms with each other, a contingency which surely cannot be 
regarded as wholly impossible . . . Accordingly I find this issue against tlie 

plaint iC” 
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As to the 8th issue tlxe District Judge said : — 

“ 1 think the feinaleB cannot possibly be iield to be estopped by comiiict 
from (|iiestioning the mortgage. In the present case, if it is admitted that 
tiie females did allow the males to hold theiiiselveH out as owners of the 
whole estate, an admission that couhl hardly be made withont (pialilication 
yet tliat conduct of theirs ought certainly not to have influenced the plaintiff. 
It is not pleaded that he was unaware of the existence of tlie females, and 
being a pleader he knew well that under ordinary Mahornedan law they 
were entitled to share in the property. His plea is that he thought from 
tiieir conduct that they still retained the Hindu law. But he must have 
known that this was an extremely unusual circumstance, and he assuredly 
ought to have satisfied liinjself that it really existed. He admits that lie 
never rpiestioned any of the ladies themselves; and if that was itiipracti cable 
in the ease of purdaknashin ladies, it was at any rate possible to consult 
their hasbands and sons. The plaintiff, if he had acted with prudence, 
would have had his bond attested by some such representative of the ladies, 
and, in any case, ougiit to have made ifiqiiiries from them as to wiiether 
the unusual custom said to prevail in the family really oxiste<l. He did 
none of these things and cannot now plead that he had no notice of tlie 
right of the ladies in the property mortgaged to him. J find this issue 
against tlie plaintiff.” 

On the 3rd issue, tlie District Judge found as 
follows : — 

“ Tile decision of this issue follows on the decision of the last two 
issues. If the plaintiff has not proved the custom alleged ])y him and the 
females cannot be held to be estopped, the bond executed by the males caimot 
be held to be binding on tiiem unless they were benefited under it. But 
the main consideration of the bond was the payment of the debt due in 
like manner on bonds executed by males alone, and there is im proof that 
those bonds were executed for the benefit of the females. This issue also 
must be found against the plaintiff.” 

The District Judge gave the plaintiff a decree on 
the mortgage bond, but only against the interests in 
the mortgaged property of the defendants 1 to 4 ; and 
he ordered the plaintiff to pay the costs of the female 
defendants. ♦ 

An aiipeal by the plaintiff was heard by a Divi- 
sional Bench of the High Court (Brett and Holmwood 
JJ.) who in the 7th issue concurred with the finding 
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of the District Judge that the evidence adduced by 
the plaintiff was not sufficient to establish the exist- 
ence of a custom in the family which would deprive 
the female defendants of their rights under the 
Mahomadan law of inheritance. 

As to the other two issues ( 3rd and 8th), the Judg- 
ment of the High Court proceeded as follows : — 

‘‘ The plaintiff’s case was, however, in addition that, even if the female 
defendants had any interest in the properties covered by the bond, they liad 
never asserted their rights but had allowed the defendants Nos. 1 to 4 for 
a long series of years to manage and deal with the property as if they were 
the actual sole proprietors, and so by their conduct bad laid the plaintiff and 
ntliers to believe that the defendants Nos. 1 to 4 were the sole proprietors 
of the property and to deal with it as such. Further, that in allowing the 
defendants Nos. 1 to 4 all along to deal witli the property, they had con- 
stituted them their representatives in all transactions into which those persons 
had entered in connection witli the property, and that in the mortgage loan 
which was taken for the benefit and protection of the whole of the property 
they must be held to have been represented by the defendants Nos. 1 to 4. 

‘ Tlie learned pleader for the defence has urged that this case was not 
distinctly raised in the issues, but we think it was raised by issues Nos. 8 

and 8 And we think that in dealing with tiiese issues 

the District Judge has been unduly influenced by liis finding on the previous 
issue as to existence of the alleged custom in the family. Even (bough 
there may be no custom, the female defendants may still be estopped by 
their conduct from denying the plaintiff’s claim. The two questions are 
entirely separate, as also tlie third, whether in the execution of the mortgage ,, 
deed the female defendants were repres?nted by the defendants Nos. 1 to 4. ’ 

After discussing the evidence as to the transactions 
in respect of the property, the Judgment continued : — 

“ In our opinion then the female defendants, wliether they had any 
interest in the ancestral property or not, acted in such a way as to lead the 
plaintiff in common with otliers to believe that they had relinquished it, and 
tlie defendants Nos. 1 to 4 were the sole actual proprietors of the property, 
and we think feliat the plaintiff acted under the influence of that belief when 
he took the mortgage bond from the defendants Nos. 1 to 4. We are 
inclined to think, therefore, that in this case the conduct of the female 
defendants was such as to mislead the plaintiff, supposing it to be a fact 
that after marriage each of them retained any share in the family 
property. 
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‘‘ But ill our opinion, for the pur|X>ses of this appeal, it is not necessary 
to beyond the point which we consider was raised in the Brd issue, 
were the female defendants in the mortgage transaction with the plairdit? 
represented by the defendants Jvos. 1 to 4. In our opinion tfsat l|U(^st^Ol! 
must be answered in tlie affirmative. Accepting for the purpose of argu- 
ment the supposition that the female defendants retaimsl any sliare in the 
family property after their marriages, we find that for a long scries of years 
all transactions and litigations in connection with the family property were 
carried on by or in the names of the defendant No. 1 as manager of the 
family of defendants Nos. 1 to 4, and that tlic female defendants cither 
personally or tlirough their hushamJs never inter-meddhsl in any way with 
the property. No mention is made in any doeumciit or procerMling of the 
interests of the female defendants till 18D8 when their names were regis- 
tered in the Oollectorate. If then the properties were acapiired from joint 
family funds, and if the female members of the family had any interest in 
the properties, undoubtedly, in all the trausactious connected with them, 
they were represented by the defendants Nos. 1 to 4. The mortgage bond 
on which the suit was ]>rought, was executed by defendants Nos. 1 to 4 in 
respect of a loan taken by them for the benefit of the whole family and to 
save the property from being sold in satisfaction of the two decrees wdiich 
had been obtained and in execution of which the properties w’ere advertised 
for sale. In our opinion, the female defendants, if tlu\y iiad any interest 
in the property, were represented in the mortgage transaction by the 
defendants Nos. 1 to 4 and are hound by the mortgage bond. Tlie circum- 
stances under which the female defendants were registered in respect of 
shares of tlie family properties after the execution of the mortgage bond 
leave in our minds no doubt that the registration was applied for at tite 
instance of and through the defendants Nos.' 1 to 4 witli tlie object of 
fraudulently depriving the plaintiff of a portion of his security. 

“ Disagreeing, therefore, with the District Judge, we find the 3rd issue 
in favour of the plaintiff, and hold that the interests of the female defendants 
in the property (if any) were bound by the mortgage entered into by the 
defendants Nos. 1 to 4,’^ 

The appeal was consequently allowed and a decree 
was made against the male as well as the female 
defendants. From that decision the female defendants 
appealed to His Majesty in Council. 

On this appeal, which was heard ex parte, 

Ross, K.Q., and G. Oonsidine O'Gormayx, for the 
appellants, contended that the High Court had erred 
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ill giving the I'espondent a decree with reference to a 
case not raised in the pleadings. It was not suggested 
in the pleadings or in the first Court that the appel- 
lants had in all transactions with the property been 
represented by the defendants 1 to 4 ; and there was 
nothing in the evidence to show that those defend- 
ants had represented the appellants in the mortgage 
transaction in the suit. Nor, it was submitted, were 
the appellants estopped by their conduct from ques- 
tioning the mortgage. The judgment of the High 
Court was based upon an erroneous view of the effect 
of the evidence in the case. The Courts below had 
concurrently held that there was no custom proved 
which would deprive the appellants of their right as 
Mahomedan ladies to inherit ; and the respondent was 
well aware of the rights they had in the property. 
The view taken by the District Judge was correct, 
and should be restored. 

Tlie judgment of their Lordships was delivered by 

Lord Macnaghten. This appeal was heard ex 
pa7'te. 

The appellants are the female members of a 
Mohamedan family which in matters of worship have 
adopted the Hindu religion. There is no evidence 
that there is any custom in the family by which the 
Mohamedan law in regard to the descent of property 
has been altered or varied. 

The respondent is a pleader of some standing. He 
took a mortgage of ancestral property from the male 
members of the family. He was under the impression 
that the Hindu law of descent prevailed in the 
family, and that the female members had no proprie- 
tary interest. He made no inquiry of any of the 
female members or of their husbands. They were 
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purclahnashin ladies, and naturally left tlio u)aiiaf,^e- 
ment of the property in the hands of the males. 

The respondent broiiglit this suit to enfoi-ce his 
security against the family i)roperty, making both the 
imiles and the females parties. The Disti'ict Judge 
gave him a decree against the males, but disniissod tl)e 
suits against the females with costs. On appeal, tlte 
High Court pasi-ed a decree against tlie females as 
well as against the males, and ordered the appellants 
to pay the costs of the appeal to the Higli Court. 

The learned Judges of the High Court held that 
the male members “ represented ” the females in the 
transaction, because the females had not actively inter- 
fered with the property, and it appeared that in other 
ti’ansactioiis the male members of the himily had 
dealt with the family property without tiie active 
concnrreiice of the females. There was no proof, jjor 
indeeil was there any suggestion, at least in the 
evklence, that the appellants or any of them bad 
misled the respondent, either by word or b^' conduct. 

In their Lordship’s opinion the decree of the High 
Court is against ali iirinciple and authority. 

Their ].-<!rdships will tlxerefore humbly tidvise His 
Majesty tiiat the decree of tlio High Court should be 
discharged with costs, and that the decree of the 
District Judge should be restored. 

The respondent 'will pay the costs of the appeal. 

Appml alloived. 


kv.mx BiBi 
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Solicitors for the appellants : T. L. WiUon Co. 
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Dec. 9. 


Before Fletcher J. 

MAHESHPUR COAL COMPANY, Ld. 

V. 

JATINDRA NATH GUPTA.* 


Attorned, mul Chenl— Practice-Refusal of Attorney to proceed until payment 
of costs already incnrred-Discharge by Attorney-Acceptance of dis- 
charge by client— Order for change of Attorney— Payment of costs. 

A firm of attorneys refused to proceed further in tlie ceuduct of a suit 

unless their clients paid them as promised a certain sum on account of costs 
incurred : — 

mid, that by so doing the attorneys discharged themselves, and the 

clients were entitled to an order for change of attorney without first payinir 
the costs already incurred to the attorneys on the record. 

//cW, further, that tlie mere fact that after the attorneys’ refusal the 
clients instructed them to brief counsel to apply for an adjournment of the 
suit which instructions the attorneys declined to accept, did not amount to 

a lefeal on the clients’ part to recoguine the disciiarge of the attorneys 
Basanta Kumar Mitter v. Kusum Kumar Mittev (1) and Atul Chamira 
Mulergee v. Shoshee Bhusan Mukerjee (2) followed. 

Application. 

This was an application in Chambers on behalf of 
Re defendants, Jatindra Nath Gupta and Gopi Kristo 
Sen, foi- an order that Messrs. Manuel and Agarwalla 
should be appointed attorneys for the defendants in 

1 16 place and stead of Messrs. Leslie and Hinds, the 

H.tfcorri6ys on tlio rocord. 

The material facts were as follows: In the early 
l«t oI baplembe, 1912 the aeeouetept of Me., ere. oSie 

Application in Original Civil Suit No. 6h4 of lhl2 

(.I(.«) .c.w.h. ,„: 0) , a w.'h.Ht, 
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and Hinds, one Mr. Belcliuml)er.H, hud an interview 
with the defendant ftopi KrL.sto Sen, and the latter 
promised to pay a substantial sum on account of attor- 
neys’ costs by the beginning of the following month, 
and also to pay counsel’s fees wIiOJi tlie case came 
on for hearing. This promise was not fulfilled, and 
accordingly, on t!ie 7th October! 1912, Messrs. Leslie 
and Hinds wrote a letter to the defendants of winch 
the following are the material portions ; “ It is neces- 
sary that this (i.e., payment) be done without delay 
otherwise we shall not be able to proceed in your 
matter when it is called on after the vacation.” 

No reply was received to this letter, but on the 2lst 
November 1912 the defendant Oopi Kristo Sen called 
at Messrs. Leslie and Hinds’ otiice and requested them 
to deliver briefs to counsel. This, however, Messrs. 
Leslie and Hinds refused to do unless they were 
put in funds to defray their out-of-pocket costs and 
the fees payable to counsel. Thereupon this applica- 
tion was made on the 29th November 1912, and 
ordered to be postponed. The defendants upon this 
instructed Messrs. Leslie and Hinds to brief counsel 
to apply for an adjournment of the sixit pending the 
hearing of the application. 

Messrs. Leslie and Hinds delivered a brief to 
counsel, but intimated to him that they could not 
hold themselves responsible for his fee. In these 
circumstances counsel returned the brief, and upon 
the defendants tendering the amount of the fee to 
Messrs. Leslie and Hinds the latter refused to 
accept it. 

At the hearing of the application, Messrs. Leslie 
and Hinds through their counsel expressed their 
willingness to consent to the order for change of 
attorney being made upon payment to them of their 
taxed out-of-pocket costs. 
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Mr. P. B. Das, for the applicants. The practice 
of the Original Side is that when an attorney dis- 
charges himself the client is entitled to an uncondi- 
tional order for change : Basanta Ktmtar Mitter v. 
Kasum Kumar Mitter (1), Atul Chandra Maker jee v. 
Shoshee Bhusan Mukerjee (2). Before the Judicature 
Act tile practice of the Bnglisli Common Law Courts 
was tliat a change of solicitors could only be obtained 
upon payment of costs due; in Chancery the client 
was always entitled to a cliange. The old Common 
Law rule is only applicable in India to cases where 
the discharge is by client, not where as here the dis- 
charge is by the attorney. 

I he circumstances of this case amount to a dis- 
chargo of the attorneys by themselves: Bohins v. 
Crolditu/hain (3). Cordery on the Law relating to 
Solicitors, 3rd edition, p. 105. Underivood, SotCand 
Piper V. Lewis(i). 


Air. P. B. Buckland, for Messi’s. Leslie and Hinds 
the attorneys on record. In this case the discharge 
is by the clients and not by the attoiiieys. The 
clients expressly agreed to put tlie attorneys in funds 
and by failing to do so they discharged the attorneys. 
Byen assuming that the discharge was by the 
attorneys, the clients by recpiiring them to brief 
coun.sel to apply for an adjournment showed that, 
they did not accept such discharge and cannot now 
rely upon it. Eeforence was made to an order made 
by Bide J. on the 8th June 1906, in an unreported 
case No. 595 of 1904. 

Mr. P. B. Das, in j'cply, cited Bluck v. Loverinn 
Co. (5). J^uuoring 


■v'ur. am. mm. 


(1) t .)a0j 4 w. N. 707. . (3) (1872) L. li. 13 Mq. 440 

(2) (IWi) 0 0. \V. N.215.. (4) i;i894] 2 Q. B, 306. 

(5) (1886) 35 W. E. 232. 
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Fletcher J. Tills is nii apiilicadon lAi' a clauiifi'e 
of altoi'iRiys by tiio (It'fendtmlK in (he .suit. 

Tlie apiilicanls a.sk tliat tiio onier for chari^jc be 
made witfbont orderijin' Ibe clients to jiay to tlie 
attorney, s the ammint of their bili which may i)0 
found duo on taxation, on the ^'■roaud that tln^ attor- 
ney.s have diseharfred ihejnselves. 

It appears tiiat in Bepteniber I:ist the aecoiintant 
of the attorneys laid an interview with one of the 
defendants, when (lie latter promiseil to make a pay- 
ment on account of the attorneys’ costs. 

The clients havijig failed to fnllil their jn'oniise, tlic 
attorneys on the 7tli October wrote to the clients 
pressing them to make the payment and informing 
them that “ otherwi.se we shall not be al)le to proceed 
in yonr matter.” 

On the 21st November one of the clients called on 
tiro attorneys and requested them to Irrief two gentle- 
men as counsel in the suit, but the attorneys refused 
unless they were put in funds by the clients to pay the 
fees to comnsel. 

Now, pausing there for one moment, it seems to me 
on tlio anthorities that the conduct of the attorneys 
in. refusing to act for the clients unless the clients 
put them in funds to pay the fees on the Irriefs to 
counsel was a discharge of themselves by the 
attorneys. 

The exact point was decided by Malins V.C. in 
the case of Rohim v. GokUngham (1), which case has 
been followed and approved both in England and in 
this Court : see Basanta Kumar Mitter v. Kusmn 
Kumar Mitter (2) ; Atiil Chandra Mukerjee v. Bhoshee 
Bhusan Mookerjee (3). 

(1) (1872) L. R. l.S E<i. 440. (2) (1000) 4 Ci W. N. 707. 

(3) (1901) 6 0. W. iN'. 21.6. 
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It is said, however, that these cases arc distinguish- 
able on the ground that after the attorneys had 
discharged themselves the clients instructed them to 
instruct coumsel to apply for an adjournment pending 
the hearing of the application for a change. If after 
receiving those instructions to brief counsel to apply 
for an adjournment the attorneys had expressed their 
willingness to go on witli the litigation, there might 
have been a good deal to say on behalf of the 
attorneys, but even now the attorneys are not willing 
to go on with the litigation excei)t on the footing that 
they are put in funds to pay at any rate the fees on 
briefs to counsel. The contract of tlie attorneys was 
an entire contract to carry on the litigation to its 
termination subject to their being paid. 

The mere fact that the clients have expressly 
undertaken to put the attorneys in funds, which 
promise the clients have not performed, does not 
operate as a discharge by the clients : see JBluck v 
Loverinej Co. (1). The demand of attorneys to be 
paid the amount of the fees on the briefs to be 
delivered to counsel was a discharge by the attorneys 
of themselves. But then it is said that although the 
clients might have accepted the discharge of the 
attorneys they did not in fact do so, but promised to 
put the attorneys in funds to carry on the litigation 
and therefore the discharge is by the clients. In 
support of that an order made by Sale J. on the 8th 
June 1906 in a suit No. 595 of 1904 (2) has been handed 
to me by the learned counsel for the attorneys. I 
have not been able to find any Judgment of Sale J. 
on that application. It may be that the order in the 
form made by Sale J. was not opposed. But it 
appears clear that when an attorney refuses to proceed 
with the suit because the client does not put him 
(1) (t886) .85 W. H. 232. (2) Unroported. 
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in fumis to conduct tbo Utigiition tlio attorney di.*?- 1912 

cliargcs hiinsoif : Bluck v. Loverimf Co.(l). Mahmiipur 

It makes no difference wliether tke promise to Coal 

. . , ; . „ 1 . . . , , . Company, 

put tlie attorney in funds is made prior to or during £,». 

the .suit. I must, therefore, make the order for change , *’• 

,1. T . . » Jatindra 

in the lorm mentioned in the judgment of Ameer All nath 
J. in Atonl Chandra Mit'karj'ee v. Shosm Bhusan 
Mukerjec (2). 

There will be no order as to the costs of this 
application. 

Application alloived. 

Attorneys for the applicants : Manuel 4' Agarwalla- 
Leslie 4* Hinds for them.selves. 

H. E. P. 

(I) tl886) .% W. II. 232. (2) (1901) G C. W. N. 215. 


PRIVY COUNCIL. 


BECRETAKY OE STATE FOR INDIA 

V. 

MOMENT. 


P.C.’^ 
1912 - 

Nov. 29 ; 
Dec. 10. 


im kmui moM the mm couht of lower ooRiiii, at ummmj 

Jufudiciion of Civil Court — Btglit of Suit against Secretary of State for 
India in Council — Biima Town and Village Lands Act {Burma Act IV 
of 1898).^ s. 41 {h) — Act talcing away power of subject to sue Government 
to determine any right to layid — Power of Lieutenant-Governor in 
Council to pass Act — Legislation ultra vires — Iwlia Cotmcils Act^ 1861, 
{24 25 Fid., c. 6*7), s. 22 — Government of India Act, 1858^ (21 (& 22 

Viet, e. 106), ss. 65, 66, 67. 

'^Present: The Lord GirANCELLOB (Lord HaldanfJ, Lord Macnagh- 
TEN, Lord Atkinson, Lord Moulton, Sib John Edge, and Mr. Ameer 
All , ^ 
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Held (allirraing the decision of tlie majority of n FiiII Bench of tiie 
Chief Court of Lower Burma), tliat section 41 (i) of the Burma Town and 
Village Lands Act (Burma Act IV of 1898) which enacted that “ no Civil 
Court sliall have jurisdiction to detennine .any claim to any right over land 
as against the ttovernmant,” was ultra vires of the Lieutenant-Governor 
of Burma in Council, and therefore invalid. 

Section 22 of the India Councils Act, ISfil, (24 & 26 Viet., c. 67) 
provides that the Governor-General in Council sh.all have no power “.to 
repeal nr in any way affect (amongst other matters) arij' provision of the 
Government of India Act, 18.58, (21 & 22 Viet., c. 106). And the olfect 
of section 65 of the latter Act which on.aoted that, “ all persons . . . shall 
and may nave and take the same suits, romodies and proceedings, legal and 
oquitahle, against the Secretary of State in Council of India ns they could 
iiave d(,ao against the Bast India Company,” w.as to debar the Government 
of India from passing any Act which conhl prevent a .subject from suing 
tile Secretary of State in Council in a Civil Court in any case in which he 
could have similarly sued tlie E.ast India Company. Tlie words could not 
bo construed iu any different souse without reading into thorn a qualification 
winch la not tliere, and may well liave been deliberately omitted. Tiie 
question was not one of procedure, but of tlie power of the Government to 
take away by legislation tire right to proceed against tliem in a Civil Court 
m a case involving a right to laud ; and tlie suit in tin's case (for damages 
for intoiTereneo with tlie respondent’s propert 30 was one wliicli would have 
luiii the Bust India Conipauy. 


Appeal from judgments and decrees (7tli March 
191U, and 23i’d November 1911) of the Chief Court of 
Lower Burma, which respectively reversed and 
affirmed decrees (28fch January 1908, and 28th Novem- 
ber 1910) of the same Court in its Original Civil Juris- 
diction. 

The defendant was appellant to His Majesty in 
Council. 

Iho only question for determination on this 
iippeal was as to whether the enactment of the provi- 
sions contained in section 41(6) of the Lower Burma 
low,, a,,d Village Lauda Act (Banua IV of 1898) was 

0 nmou” Th. ,‘7 of Burma in 

No Gml Court Shan have jurisdiction to determine 
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any claims to any over land as ao-ainst Lie 

GovernmoiU.” 


The re.spondent was owner of a hoii.se, stabU.iis', etc., 
staiidins oil land known a,s Sandwitli Road. jii 
the Cantonment of Rangoon. 

The appellant, on Sdth August 71)04, instituted a 
suit (301 of 11)04) i)i the Chief Court for pos.ses, Sion of 
the land on payment of compensation for tlie Imild- 
ings erected thereon, in which .suit, on 30tlr May 7905, 
the Court made a decree for iiossession, and directed 
the appellant to pay Rs. 1,590 as comjionsation. In 
execution of the decree the appellant took possession 
of the hind a. id buildings on IStli >Septem!)er 1905, and 
thiough the Rxecutive Engineer, Rangoon Division, 
issued orders in October 1905 for the sale of the liuild- 
Ligs on^ tlie land by public auction, stating in the 
instructions to the auctioneers that the purchaser 
would be required to dismantle the buildings and clear 
the site within two weeks from the date of sale. 

Meantime the respondent had appealed from the 
decree of 30th May 1905. 


The auction .sale was held on 11th December 1905’ 
and the dismantling of the buildings was commenced 
shortly afterwards by the purcha.ser. On 12th Decem- 
ber 1905 the Government Advocate wrote to the 
Executive Engineer asking liim to stop the dismant- 
ling of the buildings as the respondent had filed an 
appeal, and pointing out that, if it were held on 
appeal tliat the Court had no Jurisdiction in the 
matter, the site and buildings wmuld have to be 
restored to the respondent. The dismantling was 
accordingly sto^jped. 

On 18 th December 1905 the respondent’s appeal was 
heard, and the Chief Court in its Appellate Jurisdic- 
tion reversed the decree of 30th May, held that the 
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suit was barred under section 41 (b) of the Burma 
Act IV of 1898, and dismissed it wnth costs (1). 

On 26th February 1906 possession of the land and 
buildings was restored to the respondent. 

On 20th April 1906 a notice under Burma Act IV of 
1898 was issued upon the respondent to quit and give 
up possession of the land within three mouths ; and on 
8th September 1906 the respondent, after due notice of 
action, instituted against the appellant the suit (304 of 
1906) out of whicli the present appeal arose. In his 
plaint he claimed Es. 2,010 as damages caused to liis 
buildings by the dismantling of a jmrtion of them in 
December 1905, and on account of the depreciation in 
value of the premises when restored to liini ; and 
Rs. 300 for subsequent damages with interest and costs 
of suit. 

On 29th September a notice under section 21 of the 
above Act for immediate evacuation of the premises 
was served on the respondent, and he thereupon gave 
uj) possession of the land, and received compensation 
in full for the buildings in terms of the provisions of 
the Act. 

The only defence to the suit now material was that 
the suit was barred by section 41 (6) of the said Act, 
and that question was tried as a preliminary issue, 
and the Judge of the Chief Court who heard the suit 
(Mooee J.) dismissed it on the 28th January 1908 on 
the ground that, with reference to that section and 
clause, the Court had no jurisdiction to entertain it. 

The plaintiff appealed from that decision on the 
ground {inter alia) that section 41 '(6) of the Act 
was ultra vires ; and the question of law so arising 
was referred for consideration to a Full Bench of the 
Chief Court, and decided on 14th February 1910 by a 
majority of the Court (SlE 0. E. Fox, Chief Judge, and 

(1) (1906) 3 tower Bimna Eep. 165. 
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Hartnoll and Parlrtt JJ.) liolding that it was 
ultra vires, whilst Robinson J. held that it was not. 

On 7tli March 1S)10 the iii)peal came on for hearing 
again before the Appellate Bencli (Sir C. E. Fox and 
Parlett ,7.) and jndgment was delivered in accord- 
ance with the ruling of the Foil Beach that section 
41 (b) did not form a bar to the suit, inasmuch as it 
Wd9, ultra vires and therefore invalid. The suit was 
accordingly remanded for trial on tlie merits. 

Ultimately on 2Sth November 1910 jndgment was 
delivered in the Original Court, and a decree was 
made in favour of the plaintilf for Es. 562 wntli costs 
which on an appeal by the defendant was on 2 ok 1 
November 1911 affirmed by the Cliief Conrt (Ormond 
and Twomey JJ.) in its Appellate Jurisdiction, the 
appeal being dismissed with costs. 

The report of the case before the Full Bench will 
be found reported in 5 Lower Burma Cases, 163. 

The following were the most important of the 
Statutes referred to in the arguments and in the judg- 
ment of their Lordshijis. 

The Ciovernment of India Act, 1858 (21 & 22 Viet., 
c. 106), sections 65, 66, and 67. 

f»5. The Seeretarj of State in Connei] shall and may sue and he sued 
as well in India as in England by the name of the Secretary of State in 
Council as a body corporate ; and all persons and bodies politic shall and 
may have and take the same suits, remedies and proceedings, legal and 
equitable, against tlio Secretary of State in Council cf India as they could 
have done against the said Company ; and the property and effects hereby 
vested in Her Majesty for the purposes of the Government of India, or 
acquired for the said purposes, shall be subject and liable to the same judg- 
ments and 'executions as they would while vested in the said Company have 
l>een liable to in respect of debts and lialiilities lawfully contracted and 
incurred by the said Company. 

“6C>. The Secretary of State in Council shall, with respect to all 
actions, suits, and all proceedings by or against the said Company pending at 
the time of the commencement of this Act, come in the place of the said 
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company, and that without the iieoenBity of substituting the name of the 
Secretary of State in Council for that of the s«iid Company. 

“ i>7. All treaties made by the said Company shall be binding on Her 
Majesty, and all contracts, covenants, liabilities, and engagements of tlie 
said Otunpany made, incurred, or entered into before the commencement of 
this Act ma)^ be enforced by and against the Secretary of State in Council 
in like manner and in the same Courts as they might have been by and 
against iho said Company if this Act had not been passed.” 

Tlie Bidiaii CouticiJs Act, 1861 (24 & 25 Viet. c. 67), 
section 22, so fai' as material to the i)resent case. 

“ 22. Tlie Governor- General in Council shall have power at meetings 
for the purpose of making laws and regulations as aforesaid, and sulijecfc to 
the provisions herein contained, to make laws and regulations for repealing, 
amending, or altering any laws or regulations whatever now in force or 
hereafter to be in force in tlie Indian territories now (or liereafter) under the 
dominion of Her Majesty, and to make laws and regulations for all persons, 
whether British or native, foreigners or others, and for all courts of justice 
whatever, and for all places and things whatever witiiin the said territories 
and for all servants of tlie Government of India within tlie dominions of 
princes and states in alliance with Her Majesty ; 

‘‘ and the laws and regulations so to be made by the Governor- General 
in Council shall control and supersede any ’aws and regulations in anywise 
repugnant tliereto which shall have been made prior thereto by the 
Governors of the Presidencies of Fort St. George and Bombay respectively 
in Coimcii, of the Governor or Lieutenant-Governor in Council of any 
presidency or otfier territory for whicli a Council may be appointed, with 
power to make laws and regulations under and by virtue of this Act. 

“ Provided always, that the said Governor- General in Council sliaJl not 
have the power of making any laws or regulations wliicli shall repeal or in 
any way affect any of the provisions of this Act, 

‘‘ or any of the provisions of the Government of India Act, 1833, and 
of the Government of India Act, 1863, and of the Government of 
India Act, 1854, which after the passing of this Act shall remain in force : 

“or any provisions of the Government of India Act, 1858, or of the 
Government of India Act, 1859.” 

Oil tliis appeal, 

Sir H. Erie Michards, E.C., and A. M. Dunne, for 
tlie appellant, contended tliat the Appellate Bench of 
the Chief Obirrt erred in holding, in accordance with 
the decision of the Full Bench of that Court, that 
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section 41(6) of the Burma Town and Vilhiffe Ljind.s Act 
was ultra vires of the Lieutenant-Governor in Council 
and therefore invalid and not a bar to the respon- 
dent’s suit being entertained by the Court. That 
might be the case if the section had taken away all 
remedy agaiust the Government in claims by suit to 
rights over land ; but, it was submitted, it did not do 
that, but merely took away the jurisdiction of the Civil 
Courts to try such a suit, without depriving tlie plaint- 
ilf of all remedy against the Government. The inten- 
tion and meaning of section 65 of the Government 
of India Act, 185<S (21 & 22 Viet., c. 106), was merely 
tliat the rights generally of a subject should not be 
taken away, nor that his rights should always remain 
precisely similar to those he had against the East 
India Company. It allowed an alteration in particular 
modes of enforcing the rights of a subject, and loft 
power to the Legislature to enact a different procedure 
for the prosecution of a lairticuiur right against the 
Government. When by the Bengal Rent Act (X of 
1859) the right of suing for rent in the Civil Courts 
was taken awary, it was not considered to be ultra 
vires on the part of the Government: see Field’s 
Landlord and Tenant (2nd Ed., 1885), page 781, para- 
graph 445. Nor was it thought that section 65 of the 
Government of India Act, 1858, had been contravened 
by the passing of the Pensions Act (XXIII of 1871) 
which excluded the jurisdiction of the Civil Courts in 
certain ca.ses ; and apparently in the case of \asudev 
Sadashiv Modak v. The Collector of Ratnagiri (1), 
that Act was not thought by this Board to be ultra 
vires of the Legislature. [The Lord Chancellor. 
The point was not raised in that case.] It was submit- 
ted that such a restricted meaning sliould not be given 
to section 65 of the Government of India Act of 1858 
(1) (1877) I. L. B. 2 Bozti. 99 : L. B. 4 1. A. 119. 
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as to make the alteration of the i)roeeduro, or tribunal 
by which a remedy might be enforced by a subject 
beyond the power of the Legislature. Reference was 
made to the Government of India Act, 1833 (3 & 4 
Will. IV., c. 85), the Preamble, and. sections 1, 9, 10 and 
43 : Government of India Act, 1858 (21 & 22 Viet., c. 
106), sections 1, 2, 65, 66, 67, 68 : The India Oounciis 
Act, 1861 (24 & 25 Viet., c. 67), sections 22, 48. The 
Peninsular and Oriental Steam Navigation Co. v. 
Secretary of State for India (1) in which the effect of 
section 65 of the Government of India Act, 1858, was 
considered, reference being made to pages 4, 5 and. 7 
[Loed Atkinson referred to a passage at page 15 of 
the report of that case] and to the Burma Town and 
Village Lauds Act (Burma IV of 1898), section 41(6). 

De Oriiyther, K.C., E. U. Eddis and A. P. Pennell 
for the respondent, were not heard. 

I he judgment of their Lordships was delivered by 

The Lord Chancellor. Tliis appeal raises the 
question wlietlier tlie GoYenimeiifc of India could 
make a law the elfect of which was to debar a Civil 
Court from entertaining a claim against the Govern- 
ment to any right over land. The question is obviously 
one of great importance. The proceedings out of 
which the a|)peal arises related to an ordinary dispute 
about the title to land, in the course of which there 
emerged a claim to damages for wrongful interference 
with the plaintiff’s property. The only point which 
their Lordships have to decide is whether section 41(6) 
of the Act IV of 1898 (Burma) was validly enacted. 

A inajoiity of the Judges of the Chief Court of Lower 
Buiinti have held, that it was not, and the Secretary of 

State appeals against the judgment. 

0) (tSSl) 5 Bom. H. C. App. A. 1. 
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(1) (1801) 0 Bom. H. C. App. A. 1. 
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and be sued as well in India as in England by the 
name of the Secretary of State in Conneil as a body 
corporate ; and all persons and bodies politic shall 
and may have and take the same suits, remedies and 
proceedings, legal and equitable, against the Secretary 
of State in Council of India as they could have done 
against the said Company.” Section 66 is a tran.sitory 
provision making the Secretary ol State in Coancii 
come in place of the Company in all proceedings 
pending at the commencement of the Act, without 
the necessity of a change of name. Section 67 is also 

transitory provision making engagements of the 
Company entered into before tlie commencement of 
the Act binding on the Crown and enforceable against 
the Secretary of State in Council in the same manner 
and in the same Courts as tliey would iiave been in 
the case of the Company had the Act not passed. 

Ly section 22 of the Indian Councils Act of 1661 
the Governor-Ceneral in Council is given power to 
make laws in the manner provided, including power 
to repeal or amend existing laws, and ineliuUng tiie 
making of laws for all Courts of Justice. But a 
proviso to this section enacts that tliere is to be no 
power to repeal or in any way affect, among other 

matters, any provision of the Government oflmfia 

Act, iX-W. 

Their Lordships are of opinion that the effect of 
section 65 of the Act of 1858 was to debar the Govern- 
ment of India from passing any Act which could 
prevent a subject from suing the Secretary of State In 
Council in a Civil Court in any case in which he could 
Iiavc similarly sued the Bast, India Company. They 
think that the words cannot be construed in anV 

different sense without reading into them a qualifica- 

been deliberately omitted. The section is not, like 
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the two which follow it, a merely transitory .section. 
It appears, judging from the language employed, to 
have been inserted for the puri)o.se of making it clear 
that the subject was to have the right of so suing and 
was to retain that right in the future, or at least until 
the British Parliament should take it away. It may 
well be that the Indian Government can legislate 
validly about the formalities of inocedure .so long as 
they preserve the substantial right of the sulrject to 
sue the Government in the Civil Courts like a, ny other 
defendant, and do not violate the f undamental princii)le 
that the Secretaiy of State, even as repre.senting the 
Crown, is to be in no position different from that of 
the old Bast India Company. But the cprestiou before 
their Lordships is not one of jjrocedure. It is whether 
the Government of India can by legislation take away 
the right to imoceed against it in a Civil Court in a 
case involving a right over land. Their Lonlships 
have come to the clear conclusion that the language of , 
section 65 of the Act of 1858 renders such legislation 
ultra vires. 

It was suggested in the course of the argument for 
the appellant that a different view must have been 
taken by this Board in tlie case of Vasadev Sadasiv 
Modak V. The Collector of Uatnacjiri (1). The 
answer is that no such point was raised for decision. 

Their Lordships will humbly advise that the 
appeal should be dismissed with costs. 

Appeal dismissed. 

Solicitor for the appellant: The Solicitor, India 
Office. 

Solicitors for the respondent: Sanderson, Adkin, 
Lee ^ Eddis. 

j. v. W. 

(1) (1877) I. L. K. 2 Boin. 99 : L. B. 4 L A. 119. 
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Before Mooter jee and Holmwood JJ. 

MIDNAPORB ZBMINDARI Oo., Ld. 

V. 

MUKTAKESHI DASI.* 


Jurisdiction of Civil Court — Revenue Court — Bastu or homestead land — 

Rent^ suit for — Chota Nagpur Tenancy Act {Beng. VI of 1908)^ s. 139 

(3)^cL(a). 

The plaiiitiifs brought a suit in the Civil Court against the defendant for 
recovery of arrears of bastu rent. The defendant contended that as crops 
were grown on a portion of the bastu land, this land was agricultural, and 
suits in respect thereof were triable exclusively by the Kevenue Court under 
the Chota Nagpur Tenancy Act : 

Ilelf that the land in respect of which rent was claimed was bastu 
laud, and consequently the suit was maintainable in the Civil Court. 

Ramdhuii Khan w Haradun Puramanich (1\ Kalee Kishen Biswas v. 

^ Breemuttg Jankee(2) and Kumood Narain Bhoop v. Finma Chunder Roy (3) 
referred to. 

Second appeal by the Midnaiiore Zemiudari 
Company, Ld., the plaiiitifEK. 

Thin was a suit for recovery of arrears of bastu 
lent, brought )iy the Midnapore Zemiudari Company, 
Limited, against Muktakeshi Dasi, whose estate was 
under the management of the Manager of Encumbered 
Estates under the provisions of Act VI of 1876. The 
defendant held certain mouzas as Sirdar Gliatwal 
under the plaintiff company, and, on failure to pay 
bastu rent at a certain specified rate for the Fasli 

;l.ppeal from Appellate Decree, No. 1436, of 1911, against the decree 
of J. C. K. Peterson, District Judge of Manbhum, dated April 21, 1911, 
reversing that of Gopal Das Ghose, Munsif of Purnea, dated Dec. 12, 1910. 

(1) (1869) 12 W. B. 404. (2) (1867) 8 W. R. 250. 

(3) (1878) I. L. R. 4 Calc. 547. 
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years 1315 and 1316, tlie plaintiff comiJany l)rought 
a suit in the Civil Court for recovery of the same 
with interest. The defendant contended, hiter alia, 
that, as crops were grown on a portion of tlie hastii 
land, the Civil Court had no jurisdiction to try this 
suit, which was triable only by the Revenue Court. 
This suit was decreed by the Court of first instance, 
but was dismissed on appeal. The plaintiff company, 
thereupon, appealed to the High Court. 

Dr. JRashhehary Ghose (with him Babu Joc/esh 
Chandra Roy and Babu Sita Ram Banerjee), for the 
appellants. Where the main feature of land is bastu, 
the mere cultivation of croj) on a j)ortion of the land, 
or the use of a portion of it for horticultural purposes, 
will not convert the land into an agricultural holding. 
Numerous cases have held this. The Chota Nagpur 
Tenancy Act, 1908, does not bar the ordinary jurisdic- 
tion of the Civil Courts. Under section 23 of Act X 
of 1859 certain suits, e^j., suits for arrears of rent due 
on account of land, were cognisable by the Collector 
only. Under section 139 (3) of the Chota Nagpur 
Tenancy Act, 1908, suits for arrears of rent due on 
account of agricultural lands were cognisable by the 
Deputy Commissioner. Lands referred to in section 23 
of Act X of 1859 are held to be agricultural or horticul- 
tural lands. The addition of the word ‘‘agricultural” 
in the Act of 1908 may give rise to difficulties, but, I 
submit, the word “ lands ” signifies the same as in the 
Act of 1859. The introduction of this Act of 1908 does 
not make any difference to the jurisdiction of the Civil 
Court. As regards the finding of the District Judge 
that the bastu land forms part of a ghatwali tenui'e, I 
submit that this finding was based on evidence intro- 
duced in the case at the time ol the hearing of the 
appeal, and, therefore, ought not to have been relied 
upon, under the ruling in the case of Kessowji Is$ury. 
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Great Indian Peninsula Bailway Co. (1) followed 
in the case of Krishnama Chariar v. Narasimha 
Ghariar (2) and in a number of other cases. I submit 
therefore, that the Civil Court has jurisdiction to try 
this case: see Kumood Narain Blioop v. Puma 
Chimder Boy {$). 

Babu Bam Charan Mitra, for the respondent. 
My submission is that the tenure held by the respond- 
ent formed part of a ghatwali tenure, and suits for 
ghatwali lands lie in the Revenue Courts. Moreover, 
inasmuch as the lands in suit comprised both bastu 
and agricultural lands, it was not permissible for the 
appellants to split up their claim in respect to the 
lands and to bring their suit for a portion in the Civil 
Court. Having regard to the ghatwali character of 
the lands, the Revenue Court was the proper Court to 
have brought this suit in. 

Mookebjeb and Holmwood JJ. This is an appeal 
on behalf of the plaintiffs in a suit for bastu (home- 
stead) rent. The defendant resisted the claim on the 
ground that as crops were cultivated on a i^art of the 
ba.stu and the udbastu adjoining thereto, the suit was 
triable exclusively by the Revenue Court under section 
139, sub-section (.?), clause («) of the Chota Nagpur 
Tenanc ' Act, 1908. The Court of first instance ovei’- 
ruled this objection, and decreed the suit on the merits. 
Upon aiipeal, the District Judge has reversed that 
decision on the ground that the suit is not maintain- 
able in tlio Civil Court. In our opinion this view 
cannot be sustained. 

Section 139, clause 3, provides that all suits for 
arrears of rent due on account of agricultural land, 
whether subject to the payment of rent or only to the 

<1) (1907) I. L. R. .31 Bom. 381. (-2) (1908) I. L. R. .31 Mad. 114. 

f3) (1878) I. L. R. 4 Calc. 547j 
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payment of clues whicli are recoverable as if they were 
rent, shall be cognizable by the Deputy Commissioner, 
and .shall be instituted and tried under the in-ovisioms 
of this Act, and shall jiot be cognizable in any other 
Court. The question, therefore, arises whether this is 
a suit for arrears of rent due on account of agricultural 
lands. Ui)on the pleadings, it is manifest that the 
retit is claimed in respect of basin- or liomestead land. 
The circumstance that crops have been grown on a 
part of the land does not alter its character. Tlu.s was 
pointed out in the case of liamdha.n Khan v. 
Haradun ParamanickiV) wdierc Mr. Justicjc Markby 
relied upon the observation of Mr. .Tustice Phear in 
tlie case of Kales Krishen Bisivas v. Janicee (2), that 
to determine whether a ease was governed by tlje pro- 
visions of Act X of 1859, what had to be considered "was 
whether the main object was cultivation or habitation. 
In the case before us, the land in respect of which rent 
is claimed is bns/wland, and, consequently, the suit is, 
primd facie, maintainable in the Civil Court. 

Tlie District .Judge, however, has held that the suit 
is not so maintainable, because tlie basin land forms 
jjart of a ghativali property held by the defend- 
ant. This finding is open to criticism on the ground 
that it is based on evidence not adduced in the Court 
of first instance. As was pointed out by the Judicial 
Committee in the case of Kessoivji Issur v. Great 
Indian Peninsula Railway Go. (3), which was 
applied in Krishnama Chariar w Narasimha Chariar 
(4), “ the legitimate occasion for section 568 of the Code 
of 1882 is when, on examining the evidence as it 
stands, some inherent lacuna or defect becomes 
apparent, and not where a discovery is made, outside 
the Court, of fresh evidence, and the application is made 

(1) (1869) 12 W. K. 404. (3) (1907) I. L. 11. 31 Bom. 381. 

(2) (1867) 8 W. B. 260. (4) (1908) I. L. R. 31 Mad. 114. 
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to import It ; that is the subject of separate enactment 
in section 623,” It has not been suggested before us 
that the documentary evidence admitted by the 
District Judge at the appellate stage was not available 
during the pendency of the trial in the Court of first 
instance. This additional evidence, thei’efore, ought 
not to have been received. But even if the evidence 
be received, how does it affect the case ? The question 
in controversy is, what is the true character of the land 
for which rent is claimed ; and not, whether it is part 
of a ghatwali property which includes agricultural 
land. It has finally been suggested that the plaintiff 
has attempted to split up the rent payable in respect 
of the (jhatwali property. If this objection were well 
founded, the suit as framed would not be maintainable 
in any Court. But the previous litigation between 
the parties shows that the rent in respect of the hastu 
lauds has been successfully claimed separately from 
the rent payable In respect of the other lands included 
in the ghahvali property. Consequently the fact 
that the hastu land now in dispute forms part of a 
ghahvali i^roperty, does not affect the decision of the 
question raised before as. The truth appears to be 
that, by some arrangement, the details whereof have 
not been disclosed in the present litigation, the defend- 
ants collected rent from the under-tenants, both in, 
respect of the hastu lands and the agricultural lands 
and made them over to the plaintiffs, separately in 
respect of the two classes of lands. The suit, there- 
fore, is clearly maintainable in the Civil Court: 
Kumood Narain Bhoop v. Puma Chunder Roy (1). 

The result is that this appeal is allowed, the decree 
of the District Judge set aside and that of the Court of 
first instance restored. 

o. Appeal allowed. 

(1) (1878) I. L. R. 4 Calc. 547. 
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Befars Mooherjee and Beackertfft JJ, 

KULADA PEASAD PANDBY 

V. 

HARIPADA OHATTER.7EB.* 

Hindu Law — Joint family — M ital^^hara — Goparmiershlj^ — Fremmpium an 
to late g or exiling family settling in pmrinee other than that if its 
origin — 'Transfer of the ancestral priqjerty — LiahilHg of sons to pay 
the debts of their father — Conversion of some of the so?is to Ohristianltg 
effect of — Status — Limitation— }le7noval of Caste Disabilities Act {XXI 
of 1850). 

Tile plaintiffs and the defendaiits Nos. 5 to 7 and the husbands of the 
defendants Nos. 8 and 9 were the sons of one Ainrita Lul Pundey, whose 
father, a Hindu, governed by the Mitakshara law, was originally a resident 
of Oudh, but, subse{|uent!y, migrated to, and settled in, the district of Bankiira, 
where he acquired properties and continued to live jointly with lus family. 
The defendants Nos. 1 to 4 were the transferees of ihe ancestral property 
which ftirmed the subject-matter of this suit. On the ‘ 19th March 1900, 
Amrita Lai Fandey executed a deed of conveyance, whereby he transferred 
his ancestral property to the defendaiits Nos. 1 to 4, in satisfaction of certain 
debts incurred by him in 1892 and 1895. He was joined in this conveyance 
by tlie defendeots Nos. 5 to 7. On the 26th December, 1900, Amrita Lai 
Pandey died, leaving him surviving six sons, viz.^ the plaintiffs and the 
defendants Nos. 5 to 7, as also the widows of his two sons who had pre- 
deceased him in 1880 and 1883, respectively. Of the six sons, the plaintiffs 
Nos. 1 and 2 had been converted to Christianity in 1890 and 1896 respectively, 
the defendant No. 5 became a convert to the same faith in 1904, and the 
plaintiff No. 3 attained his majority in 1902. On the I9th March, 1907, 
the plaintiffs hied their suit against the defendants Nos. 1 to 4 for a 
declaration of the plaintiffs’ title to a three- se vent li share of the ancestral 
property and for recovery of khas possession and mesne profits, and made 
the defendants Nos. 5 to 9 pro formd defendants : 

® Appeal from Appellate Decree, No, 2891 of 1909, against the 
decree of J. M, Ghosh, District Judge of Bankura, dated Aug. 27, 1909, 
confirming the decree of Gopal (Jhaudra Bose, Subordinate Judge of 
Bankura, dated June 29, 1908. 
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ffeldy that when the grandfather of the plaintiffs migrated from Oudh to 
Bengal, the prestimption was, that lie carried witli him the laws and customs 
as to succession and family relations prevailing in the province from which 
he came. Such a presumption might, liowever, have been rebutted by proof 
that the family had adopted the law and usages of the place to whicli' he 
had migrated. 

Ileld^ also, that in 1890, by reason of his conversion to Christianity, 
the first plaintilf ceased to be a member of the joint Hindu family, but 
that thenceforward he continued to hold the ancestral property as joint 
owner, and was entitled to recover possession of one-seventh share of 
the property, on the liasis tliat in 1890, upon the dissolution of the family, 
he became entitled to siich share. 

Jalbluu Arde^hir tihet v. Louis Manoel(X) und Lastings v. Gomultes (2) 
distinguished. 

Eeld^ further, that the second plaintiff, upon his conversion to Christ- 
ianity in 1890, ceased to be a member of the joint family, and was not bound 
liy the conveyance of the 19th March 1900, but that be was liable to satisfy 
the debts of his father, incurred and charged upon the ancestral property 
pno? to the date of his conversion. 

Rain Fenhad Singk v. Lakhpati Koer (3), Balahux v, Ruhhmahai (4), 
and Balhuhen Das v. Rem Narain Sahu (5) distinguisfied. 

held, furtlier, that Arnrita Lai Pandey was competent in 1900 to 
alienate the ancestral property iu his hands, not merely in respect of his 
f)WB interest, hut also that of tlie third plaintiff. 

Second appeal by Kulada Prasad Pandey and 
ofcliers, tbe plaintiffs. 

The plaintiffs brought a suit against tbe trans- 
ferees of a certain ancestral property and others, 
for a declaration that the transfer was not oper- 
ative against them in respect of a three-seventh 
share of the property, and for recovery of khas 
possession and mesne profits. The plaintiffs and 
the defendants Nos. 5 to 7 and the husbands of the 
defendants Nos. 8 and 9 were the sons of one Arnrita 
Lai Pandey, while the transferees of the property 
were the principal defendants Nos. 1 to 4. Some time 

(1) (1894) I. L. B. 1 9 Bom. 680. (3) (1902) I. L E. .30 Calc. 2.31. 

(2) (1899) I, L. B. 23 Bom. 539. (4) (1903/1. L. B. 30 Calc. 725. 

(5) (1903) I, L. B. 30 Calc. 738. 
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in 1857, the father of Ainrita Lai Pamley, originally a 
re, sklent of Ondh and a Hindu governed hy the Mitak- 
shara law, settled down in tke district of Bankni-a, 
wliere he acqnii*ed certain properties. Amrita Lai 
Panel ey, after his father’s death, obtained possession of 
these properties as heir, and continned to live Jointly 
with his sons, as Hindus governed by the Mitakshara 
law. In 1880 and 1888 two of liis sons, the liusbands 
of the defendants Nos. 8 and 9, predecea.^ed him. 
In 1890, 1896 and 1904- tiiree other of his sons, 
thej])laintili‘s Nos. 1 and 2, and the defendant No. 5 
respectively, became conveils to Christianity, and, 
.since their conversion, did not observe the rules of the 
Hindu religion, thonglj the plaintiffs Nos. 1 and 2 from 
time to time lived in their father’s home, whenever 
they were not compelled to be away from it for pur- 
poses of gain and .service at different places. Amrita 
Lfil Pandey having incuiTed certain debts, executed 
two mortgage bonds on the 18th March, 1892, and the 
3rd August, 1895, respeakively, and on the 19th March 
lOtX), he transferred his ancestral property for the sum 
of Rs. 2,000 to the defendants Nos. 1 to 4 by a con- 
veyance, in which he was joined by his three sons, the 
defendants Nos. 5 to 7. On the 26th December, 1900, 
Amrita Lai Pandey died, leaving him surviving six 
sons, two of whom were Christians at the time, the 
third becoming a Christian subsequently in 1904 as 
aforesaid, and the ’widows of his two deceased sons. In 
1902 the plaintiff No. 3 attained majority . On the 19th 
March 1907 the plaintiffs filed the pre.sent suit against 
the defendants Nos. 1 to 4, and made the defendants 
Nos. 5 to 9 pro formd defendants in the suit. In the 
plaint it was alleged that the plaintiffs and the 
defendants Nos. 5 to 7, with their father, formed a joint 
Hindu family, governed by the Mitakshara law, 
that as the property in suit was ancestral and there 
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was no partition of the same, the plaintiffs and the 
defendants Nos. 5 to 7 were each entitled with their 
father to an equal share of the same, that the transfer 
of the 19th March, 1900 was_eft'ected for the satisfac- 
tion of illegal and immoral debts of their father, and 
was, consequently, inoijerative as against their share 
in' the property in dispute. The defendants Nos. 1 
and 2 alone contested this suit, and in their written 
statement they contended, inter alia, that the plaint- 
iffs Nos. 1 and 2, having beco^ne Christians, had 
renounced Hinduism, and after their conversion 
had never lived jointly with their father, that they 
had, consequently, lost all interest in the ancestral 
Iji’operty, that the debts of Amrita Lai Pandey were 
legal debts and the transfer of the 19th March, 1900, 
was valid and operative, and that in any event the 
plaintiff No. 3, who is still a Hindu, was liable to 
satisfy the debts of his father. They further coxi- 
tended that this suit was barred by limitation, and 
and that, inasmuch as the plaintiff No. 3 had attained 
majority in 1902, and had failed to obtain cancellation 
of the conveyance within three years therefrom, he 
was barred by limitation. Both the Courts below 
dismissed this suit. The plaintiffs, thereupon, appealed 
to the High Court. 

Bahu Golap Chandra Sarkar (with him Bdbu 
Divarkanath Mitter), for dhe appellants. When one 
of the members of a Hindu family becomes a Christian, 
a necessary change is brought about in the status of 
the family. His conversion to Christianity causes, not 
only a severance between him and the rest of the 
family, but also a complete dissolution of the whole 
family, and from that period all the members must 
be taken in law to have been no longer membei-s of 
the joint family. As to the effect of the change of 
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religion on tlie status of the family, 1 rely on the 
following cases: Abraham v. Ahraham.{l), Gdhind 
Krishna Narain v. Abdul Qayytim{2), Bam Pershad 
Singh v. Lakhpati Koer (3), Balabux v. Eukhmabai (4) 
iiXiA. Balkishen Das v. Ram Earain Sahu{5). In the 
case of Gobind Krishna Narain v. Khimni Lai (6), 
which subsequently went up on ai)peal to the Privy 
Council (7), this effect of the change of religion was 
not considered. 

In view of the princij)les laid down in the cases of 
Krishnasami Konan v. Ramasami AyyariS) and 
Rathna Naidu v. Aiyanachariar (9), a separated sou, 
under tlie Hindu law, is not liable to paj^ the debts 
of his father, nor is it oi)en to the father to deal with 
the property of his divided son, so as to bind the 
latter, even though the debts be antecedent to the 
severance. 

In the iJi’esent case the family lived up to 1890 as 
members of an undivided Hindu famllj^ governed by 
the Mitakshara law. In that year the first plaintiff 
became a Christian, and a disruption of the family 
took place. None of the debts of the father were 
contracted before this conversion. A second disrup- 
tion took place when the second plaintiff was con- 
verted to Christianity, after the father had already 
incurred certain debts, but before the alienation of 
the ancestral property. The third plaintiff, who 
remained a Hindu, attained his majority in 1902, after 
the alienation of the ancestral property in 1900, and 
prior to the date of the suit in 1907. The fifth defend- 
ant became a convert to Christianity in 1904. Having 


(1) (1862) 9 Moo. I. A. 195. 

(2) (1903) I. L. K. 26 All. 546. 

(3) (1902) 1. L. B. 30 Calo. 231. 

(4) (1903) I. L. E. 30 Calo. 725. 

(5) (1903) I. L. B. 30 Calc. 738. 


(6) (1907) I, L. K. 29 All. 487. 

(7) (1911) I. L. K. 33 All. 356 ; 

L. B. 38 I. A. 87. 

(8) (1899) I. L. B. 22 Mad. 519. 

(9) (1908) 18 Mad. L. J. 599. 
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regard to llie principles of law I have .stated, and to 
above mentioned facts, and by virtue of the provisions 
of the Removal of Caste Disabilities Act, XXI of 1850. 
whereby the conversion to Christianity does not 
operate as a bar to tlie plaintiffs’ recovering their 
share iii tlie ancestral proiierty, my submission is that 
the plaintiffs are entitled to a three-sevenths share in 
the property. This suit was brought within 12 years 
from the period when the alienation took place and^ 
consequently, under the provisions of the Limitation 
Act, XV of 1877, Schedule II, article 26, this suit was 
not time-barred. 

Babu Harendra Narnyan Mitter (with him Bahu 
Satish Chandra Moolcerjee), for the respondents. Upon 
conversion to Christianity a disruption took place 
among the members of the family. It was, however, 
open to the person converted not to renounce the 
Hindu law, but to continue to be joint and to abide by 
this law, retaining coparcenership, together with its 
rights and liabilities, as a member of a Hindu family. 
The lavr laid down in Abraham v. Abraham {!) has 
not been abrogated since. Where an election has been 
made to abide by the old law, the party takes the 
property, subject to the rights and liabilities of a 
Hindu family: see Francis Ghosal v. Gabri Ghosal 
(2). The case of Nepin Bala Debi v. Sitikantha 
Bamrjee (3) was decided with reference to succession 
to a Hindu estate, and it has been held in Francis 
Ghosal V. Gabtd Ghosal d) that the Succession Act 
did not affect coparcenership. In the case of Nanomi 
Babtmsin v. Moclhun Mohun (4) there is a discussion 
as to a Mitakshara sou. He takes a vested interest 
and is liable for his father’s debts. The mere fact of 
conversion would not dissolve the tie in the manner 

(1) (1863) 9 Moo. I. A. 195. (3) (1910) 12 C. L. J. 459. 

(2) .(1906) 1. L. B. 31 Bom. 25. (4) (1885) I. L. R. 13 Calc. 21 . 
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urged by the appellants. Looking at the plaint, the 
appellants chose to abide by the Hindu law. It 
contains no allegation that there ever was a separation 
among them. They were never separated, and they 
continued to hold Ihe ancestral property subject to 
coparcenary with the righto! survivorship. I submit, 
therefore, that there was a pious obligation on the 
sons to pay their father’s debts, and it was not open 
to them at this stage of tlie proceetlings to change 
front, and to say that they were divided members, 
and that the case ought not to be tried as if tliey were 
members of a Joint Hindu family, governed l)y the 
Mitaksliara law. 

The reason for framing the plaint as it has been 
done is, to my mind, for the puipose of getting 
round limitation. I rely on the case of Lantings v. 
Gonsalves (1), and if the law, as propounded there, 
is tj-ue with reference to a body as a whole, I submit 
it is also true in, and should be applied (o, the case 
where one member is converted : sec also Jalbhai 
Ardeshir Shet v. Louis Manoel (2) and Francis 
Ghosal V. Gahri Ghosal (3). As regards iimitation, 
the plea has been taken in the writteji statement. 
The suit was barred, as it wiis filed more than 12 years 
from the date of the first conversion, when the 
disruiition was alleged to have taken i^lace. At all 
events, it was barred as against the third iilaiutiff, who, 
if he had intended to disi^ute the title of ihe trans- 
ferees, should have filed the suit 'within three years of 
his attaining majority. This apjreal, therefore, must 
be dismissed. 

Bahu Golap Chandra Sarkar, in reply. It has 
been found by the Court of first instance that the 
parties in this suit were not living as joint, and this 

(1) (1899) I. L. E. 23 Bom. 539. (2) (1894) I. L. li. 19 Bom. 680. 

(3) (1906)1. L. E. 31 Bom. 26. 
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finding has not been set aside by the Appellate Court. 
There was no finding of coparcenership. Where 
there has been a separation, in the absence of an 
express agreement to the contrary, the presumption 
is that all the membej’s of the family became separate : 
see Ram Pershad Singh v. Lakhpati Koer (1), 
Balahux v. Rukhmahai (2) and Balkishm Das v. 
Ram Narain Sahu (8). The effect of separation of 
one would be in theory a separation of all. The 
mere fact of living together gives rise to no presump- 
tion. No subsequent alienation would be binding 
on any one of the members : see Ramachandra 
Padayachi v. Kondayya Chetti (4). 

Cur. adv. vult. 


Mookbejbe and Beachcroft JJ. The subject 
matter of this litigation is ancestral immovable pr*o- 
perty, owned at one time by a Hindu family, of which 
one Amrita Lai Pandey was the head. The father of 
Amrita Lai Pandey, originally resident in Oudh, in 
1857 migrated to Bengal, where he continued to live 
with his family in the district of Bankura, and acquired 
the properties now in dispute, which passed after his 
death to his sons. Amrita Lai had eight sons, of whom 
two, the husband.s of the eighth and ninth defendants, 
respectively, died in his life-time, in 1880 and 1883. 
Three other sons, the first and the second plaintiffs 
and the fifth defendant, embraced the Christian faith ; 
the first plaintiff became a convert in 1890, the second 
plaintiff in 1896, and the fifth defendant in 1904. On 
the 19th March, 1900, Amrita Lai transferred the dis- 
puted property for a sum of Es. 2,000 to the first four 
defendants, and he was joined in the execution of the 
conveyance by three of his sons, the fifth, sixth and 

(1) (1902) L L. R. 30 Calc. 231. (3) (1903) I. L. R. 30 Calc. 738. 

(2) (1903) 1. L. B. 30 Calc. 725. (4) (1901) 1. L. R. 24 Mad. 555. 
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seventli defendants, Amrita Lai died on tlie 26tli 
December, 1900. Tlie third plaintiff, one of the sons of 
Ami'ita Lai, attained majority in 1902. On the 19th 
March, 1907, the plaintiffs, the three sons of Amrita 
Lai who had not joined him in the conveyance, and of 
'Whom two were Christians at the time of the transfer, 
wliile the otlier was, and is still, a Hindn, commenced 
the present action for declaration that the trajisfer was 
not operative against them in respect of a three-seventh 
share of the property, and for recovery of khas pos- 
sesion and mesne profits. The plaintiffs founded their 
claim on the assumption that the transfer had l>een 
effected for the satisfaction of illegal and immoral 
debts of their father, which they would otherwise he 
presumably liable to satisfy out of their share of tlie 
ancestral property. Tlie purchasei-s-defendauts con- 
tested the claim, and alleged that the plaintiffs who 
had embraced Christianity had lost all interest in the 
ancestral projierty, that the other plaintiff, who was 
still a Hindu, was liable to satisfy the debt, and that 
in any event his claim was barred by limtatiou, as he 
had attained majority in 1902 and had failed to obtain 
cancellation of the conveyance within three years 
thereof. The Courts below have concurrently dismiss- 
ed the suit. They have found tliat tlie debts satisfied 
by the consideration for the convej’ance were neither 
illegal nor immoral, and that, consequently, tlie father 
could make a valid alienation of the ancestral property 
for the discharge of those debts. The plaintiffs have 
appealed to this Court, and on their behalf the deci- 
sion of the District Judge has been assailed on twm 
grounds, namely, first, that the two ijlaintiffs who had 
embraced Christianity daring the life-time of their 
fathei, had, by reason of their conversion to the Christ- 
ian faith. Ceased to be members of a joint Hindu 
family, and were consequently not liable to satisfy any 
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debts incurred by their father ; and, secondly, that the 
effect of the conversion of the first two plaintiffs to 
Christianity was a complete dissolution of the family, 
and, that, from this point of view, it was not com- 
petent to Amrita Lai to alienate the share of the third 
plaintiff who did not join him in the conveyance, and 
could not do so, as he was an infant at the time. These 
positions have been controverted on behalf of the 
respondents as unsound in law, and it has further 
been suggested that the plaintiffs have sought (o put 
forwartl a case inconsistent with that set out in the 
plaint, though it has not been disj)uted that it is in 
some measure conformable to the position ta,feen up by 
the defendants in their written statement. 

Before we deal with the questions argued at the 
Bar, it is necessary to premise that the family must be 
taken, before the conversion of the first plaintiff to 
Christianity, to have been governed by the Mitakshara 
law. When the grandfather of the i)laintifls migrated 
from Oudh to Bengal, the presumption is that he 
carried with him the laws and customs as to succession 
and family relation prevailing in the i)rovince from 
which he came: Pariati Knmari Dehi v. Jagadis Ohun- 
der Dhabal (1). This presumption might have been, 
but has not been, rebutted by j)roof that the family 
has adopted the law and usages of the i)lace to which 
it has migrated : Soorendronath Boy v. Mussamut 
Beeramonee Burmoneah (2), Govind Chandra Das v. 
Badha Kristo Das (3), Jagannath Baghurmth v. 
Narayan Lai Shethe (4). We start, therefore, with the 
position that, in 1890, there was a Hindu family, con- 
sisting of Amrita Lai Pandey and his six sons, and 
owning immovable property which had descended 

(1) (1902) I. L. B. 29 Oalo. 433 ; (2) (1868) 12 Moo. I. A. 81. 

L. B. 29 I. A. 82. (3) (1909) [. L. B. 31 All. 477. 

(4) (1910)1. L. E. 34 Bom. 553. 
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from the father of Amrita Lai. In otu' of Mio 

sons of Amrita Lai, the first plain tiff, Knlada. Prasad, kTlm.a 
became a convert to Cliristianity. What was the le^ai i’liASAu 
effect of tliis incident upon the family, and apoii the 
ri^jhtvS of Kiilada Prasad himself? In so hir as t he',/*''*'"'*'"'' 
latter {piestion is concerned, it is clear that, mider the 
Caste Disabilities Eemoval Act ( Act XXI of JS-ad)’ <he 
convei’sion did not inliict on him forfeiture of rij^dils 
or projierty, or impair or affect in any way any ri^iit 
of inheritance. The inferenci' is, therefore, irresisl- 
ible that, notwithstandinfj his conversion, the first 
plain tiff retained his interest in the ancestral pro[)erty- 
In so far as the qnestion of the status of the family is 
concerned, it is equally indisimtable tiiat it ceased to 
be a joint Hindu. Mitaksbara family. This [lositimi 
has not been .seriously cojitroverted ; but it has heen 
ingeniously argued that, notwitlistajiding the conver- 
sion of one of the members to Christianity, they con- 
tinued to liold the ancestral property subject to tiie 
operation of the rule of survivoi-ship, and of the prin- 
ciple which imposes a pious obligation on a Hindu son 
to pay his father’s debts. This view, in our opinion, 
is opposed to the decision of the Judicial Committee 
in Abmh/xm v. AhraJiam (1), where Lord .Kingsdown 
referring to the position of a mcinber of a Hindu 
family who has become a convert to Christianity, 
observed as follow's : “ He becomes at once .severed from 
the family, and is regarded by tliein us an oiitcasie. 

The tie which bound the family together is, so fur tis 
he is concerned, not only loosened, Imt di.ssolved. 

The obligations consequent upon, and connected with, 
the tie must be dissolved wdth it. Parceuership may 
be i>at an end to by a severance effected by partition : 
it must equally be put an end to by severance whicli 
the Hindu law recognises and creates. Upon the 
(1) (1863>9Moo. I. A. ife. 
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conversion of a Hindu to Christianity the Hindu law 
ceases to have any continuing obligatory force upon 
the convert. He may renounce the old law by which 
he was bound, as he has renounced his old religion ; or 
if he thinks fit, he may abide by the old law, notwith- 
standing he has renounced the old religion.” Stress, 
however, has been laid by the respondents upon the 
concluding sentence of this passage, and it has been 
argued that a Hindu family, converted to Christianity, 
may continue to be joint, even after conversion, and if 
the fact be established, effect will be given to it. 
In support of this position, reference has been 
made to Francis Ghoshal'V. Gabri Ghoshal(l). This 
doctrine, even if it be assumed to be well founded, 
is of no assistance to the respondents ; but it is 
worthy of note that there is divergence of judicial 
opinion on the subject ; Tellis v. Saldanhct (2). Here 
the whole family "was not converted to Christianity, 
and this circumstance differentiates the present case 
tvoniJalbhai Ardeshir Shet v. Louis ilfawoe? (3) and 
Lastings v. Gonsalves (4). If all the members of the 
family had become Christians, the position might 
possibly have been supported that, notwithstanding 
conversion, they adhered to the old law, and that conse- 
quently the rights of coparcenership were not affected 
by their renunciation of the old religion. In the 
present case such a theoi-y cannot possibly he main- 
tained ; one of the members renounced the old religion, 
the others continued their adherence to the ancestral 
faith. If the family is deemed to have continued as a 
joint family, with right of survivorship among the 
coparceners, it could only have been by common 
consent of all the members ; but there is no indication 
that the membei's of the family had, or indeed could 

(1) (! 806) 1. L. B. 31 Bom. 25.'. (3) (1894) I. L. K. 1 9 Bom. 680. 

(2) (1886) 1. L, B. 10 Mad. 69. (-1) (1899) I, L. B. 23 Bom. 539. 
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biive, any snch infceiiUon. Wo mu.sfc liol.cl, (lion, that 
fclie lirst plaintiff, upon hiH couvorsion to CliriHtianity, 
became at once severed from the family, and this view 
is Buiiiiorted by the cases of Gohind Krishna Kara in 
V. Ahdul Qayyam (1) and Khiinni Lai v. Gobiud 
Krishna. Narain (2) where their Lordships fd the 
Judicial Committee reversed the deci.sion in Gohind 
Krishna Narain v. KInmni Lai l!i). In .so far, tliere- 
foro, as the first plaintiff is concerned, lie is not bonnd 
by the conveyance of the 19lh March, 1900, and it is 
inoiierative in respect of what was his share in ances- 
tral proxierty in 1890. His claim to recover possession 
thereof is also plainly not barred by limitation. By 
reason of his conversion he ceased to be a memlier of 
the joitit Hindu family, but thenceforward he con- 
tinued to hold the property as joint owner. There is no 
evidence of his exclusion or a.sse'rtion of hostile title- 
against him, such as is essential to constitute adverse 
possession between co-owners [Jogendra Nath Rai v. 
Baldeo Das (4)], before the conveyance of the 19tli 
March, 190U, when his father professe<l to deal with the 
propierty, though he was not competent to do so under 
the law. No cpiestion of limitation, therefore, arises, 
as the suit has lieen commenced within twelve yi-ars 
from the date of the conveyance. The first idaintilf is 
thus entitled to recover i)ossession of an one-seventh 
share of the isroi^erty, on the basis that, in 1890, upon 
the dissolutioii of the family, which consisted at the 
time of Amrita Lai and his six .sons, the xilaintilE 
became entitled to such slrare. 

We next jn'oeced to consider the case of the second 
plaintiff, who became a convert to Cliristianity in 189(), 
Jt has been contended on behalf of the apjjellant that 

p) (1903) I. L, K. 26 All. 54(5. (3) (1907) I. L. K. 29 All. 487. 

(2) (I9l I) I. L, 1{. 33 xUI. 366 ; (4) (1907) I, L, K. 36 Qaly. 961. 

b, ll, 38 I, A. 87, 
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when the first plaintiff became a convert in 1890, the 
legal effect was not merely his severance from the 
rest of the family, but a complete dissolution of the 
entire family, and that, from that time onwards, all the 
members must be taken in law to have been no longer 
members of the joint family. In support of this pro- 
position, reference has been made to the decision of 
their Lordships of the Judicial Committee in the cases 
of Iia7n Pei'shad SingliY. Lahhpati Koer{l), Balahux 
V. BuJchmabai (2) and BalMshen Das v. Bam Narain 
Sahu (3). These cases are, in our opinion, distinguish- 
able, and are of no assistance to the appellants. No 
doubt there may be no presumption that, when one 
coparcener separates from the others, the latter remain 
united ; the separation of one may be a virtual separa- 
tion of all, and in this sense, where it is asserted that 
the remaining members remained united, or agreed to 
reunite, the fact has to be established from all the 
circumstances of the case. In the case before us the 
inference is irresistible that, after the conversion of the 
first plaintiff to Christianity in 1890, the remaining 
members continued to form a joint Hindu family. In 
1896, therefore, when the second idaintiff, Gopeshwar, 
embraced Christianity, he ceased to be a member of the 
joint family, and it became thereafter incompetent to 
his father to alienate his one-seventh share by the 
conveyance of the 19th March, 1900. The second 
plaintiff is thus not bound by that conveyance, and so 
far as he is concerned no question of limitation arises, 
because his severance from the family took place 
within twelve years of the commencement of the suit. 
But a question of considerable nicety arises as to the 
terms, if any, subject to which he should be allowed to 
recover his share of the property. The debts, for the 

(1) (1902) I. L. R. .so Calc. 231. (2) (1903) T. L. E 30 Calc. 725. 

(3) (1903) I. L. R. 30 Calc. 738. 



VOL. XL.] CALCUTTA SEUIES. 

satisfaction whereof the conveyajice was e.xecuted, 
were in part incnrred on the 18tli Martdi, and S/d 
August, 1895, nnder mortgage bonds executed by Ids 
father, Amrita Lai. When, in 1896. lie ])eeame a eonv(irt 
to Christianity, he was liable to satisfy tliese dtd)ts, 
some of which, in fact, were charged uikui the ancestral 
property. Consecpientty he may, in our opinion, lx* 
justly called upon to bear a share of these debts. 
Eeliance, ho\yever, has been jdaced Ijy the aj)])e[lauts 
upon the cases of Krishiiasami Kouan v. Eamamnn 
Ayyar(l) and Eathna Naidii v. Aiytmachay'iar (2) to 
show that it is not oi>en to a Hindu father to deal with 
the property of his divided son, so as to bind the 
latter, even though it be in lesijeet of an antecetlent 
debt. This doctrine, if it be as.sumed to be well 
founded, is, as is exidained in the fiist of the cases 
mentioned, subject to the important qualification that 
the severance had not been made wdth a view to 
defraud or dela}' creditors. It is further worthy of 
note that the case of Erishtiascwii Konmi v. Ecima- 
sami Ayyar {!) distinguished in Eantachmulra 
Padayachi v. Kondayya Chettii'A). In the ca.sc before 
us, we are clearly of opinion that the plain tiff ouglit 
not to be allowed to recover his one-seventli shave of 
the propertj^ except upon i)ayment of a proportionate 
share of the debts due under the bonds of the 18th 
March, 1892, and 8rd August, 1895, and of other debts 
which could be recovered by sale of his share of the 
ancestral property at the time of his conversion, in 
1896. This amount we have approximately determ ined 
to be Rs. 210. The second plaintiff is entitled to a 
decree on these terms. 

We have finally to consider the case of the third 
plaintiff. He is plainly not entitled to any as.sistance 
from the Court. The theory that, in 1890 or 1896, there 

(1) 1899) I. L. R 22 Mad. 519. (2) (1908) 18 Mad. L. J. 599. 

(3) (1901)1. L.R. 24 Mad. 555, 
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was a complete disraption of the family, aud each 
member continued thereafter to live as a separate unit, 
has already been found unsustainable. Amrita Lai, 
therefore, was competent in 1900 to alienate the ances- 
tral property in Lis hands, not merely in resxject of his 
own interest, but also that of his sons, other than the 
first two plaintiffs. The third plaintiff must conse- 
quently be bound by the conveyance of 1900. 

It is worthy of note that an objection as to mis- 
joinder of causes of action might possibly have been 
taken in the Court of fli’st instance, if the case had 
been i)reseated in that Court from the i^oint of view 
developed here. No such objection, however, was 
taken, and it is obvious that the parties have not been 
pi’ejudiced by the frame of the suit ; consequently, as 
explained in the case of Sarala Simdari Dassi v. 
Sarada Prasad Sur (1), effect could not be given to 
tlie objection of misjoinder, even if it had been urged 
before us. 

The result is that this appeal is allowed, and the 
decrees of the Courts below discharged. The first plaint- 
iff will have a decree for possession of one-seventh 
share of the disi)uted property, with mesne profits 
only from the date of the suit, the amount to be 
determined by a supplementary proceeding in the 
Court of first instance. The second plaintiff will 
similarly have a decree for one-seventh share bf the 
property, with mesne profits from the date of the suit, 
but In his case the amount of mesne profits will be 
reduced by Rs. 210 which, we have held, is payable by 
him to the contesting defendants. The claim of the 
third plaintiff will stand dismissed. Under the cir- 
cumstances, we direct all the parties to bear their own 
costs of this litigation in all the Courts. 

o* M. Appeal allowed, 

(1) (1904) 2 0. L.J. 602. 
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Before Fletcher J. 

THADDEUS 

V. 

JANAKI NATH SAHA.* 

Sanction for prosecution — Criminal Procedure Code (^Act V of 1S98\ s. 195 

— Verbal application — Jurisdiction — Revocation — Poiver of Cornet grant- 
ing sanction — Practice, 

Wiiere a verbal application was made by counsel for sanctiou to prose- 
cute under section 195 of tlie Criminal Procedure Code and granted by tbe 
Court, but no order coukJ be drawn up, as the application was not made 
upon formal pet id on : 

Held^ that upon a formal petition being subsequently presented, the 
Court had jurisdiction to grant such sanction, the former sanction being 
inoperative. 

fields further, that a Judge sitting on the Original Side has no jurisdic- 
tion to revoke a sanction previously granted by him, and that application 
for such revocation must be made to a Civil Appellate Bench of tlie 
Court. 

Kali Kinkar Sett v, Dinohandhu Nandy (1) discussed. 

Motion. 

This was a Rule obtained on September 5th, 1912, 
by one oE the defendants, Brojendra Nath Saha, 
calling upon the plaintifis to show cause why an order, 
dated May 27th, 1912, granting sanction nntler section 
195 of the Criminal Procedure Code to prosecute the 
.said defendant, Brojendra Nath Saha, should not be 
set aside, and the said saiiction revoked. 

The following are the material facts. The suit 
was instituted by the plaintiffs under 0. XXXVIl 

® Application in Or^nal Civil Sait No. 4G0 of 1911. 

(1) (1905) I. L. B. 32 Calc. 379. 


1912 
Dee. 2 
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of the Civil Procedure Code, to recover money 
due to them from the defendants upon certain 
promissory notes. Upon an aiGhdavit sworn by the 
defejidant, Brojendra Nath Saha, in which he denied the 
execution. of the notes, leave was given to defend the 
suit. The defendant, however, subsequently admitted 
in writing to the plaintiffs that the statements made 
by him in the affidavit were false, and on September 
1st, 1911, Harington J. granted the plaintiffs a decree 
ex parte for the full amount claimed, with interest and 
costs. 

Counsel for the x)laintiffs thereupon made a verbal 
application for sanction to prosecute the defendant, 
Brojendra Nath Saha, under sections 193, 199, and 200 
of the Indian Penal Code, and this aiiplication was 
granted by the learned Judge. The order for sanction 
was not embodied in the decree, nor was a separate 
order drawn up, on the ground that the sanction was 
not based on a written petition. 

In these circum.stances, on May 27th, 1912, a formal 
petition for sanction, with a cox>y of the Court minute 
of September 1st, 1911, attached, was presented before 
Fletcher J, and an order for sanction i>assed thereon. 

On July 27 th, 1912, a warrant was issued for the 
arrest of Brojendra Nath Saha, but was not executed. 

Mr. K. N. Qhaudhuri and Mr. F. S. JR. Surita 
showed cause. It has been held in Kali Kinhar Sett 
V. Dinobandhu Nandy (1) that a Judge sitting on the 
Original Side of the High Court has no i)ower to 
extend the time during which a sanction to prosecute 
granted by him is to remain in force ; a fortiori he has 
no ijower to revoke such a sanction. 

Mr. Fardley Norton, Mr. 0. R. Das and Mr. 
Aisith 0. Sen, in support of tl|p Rule. The sanction 

(1) (1905) I.L. B. 32 Oalc. 379. 
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granted by Fletcher J. wa.s without jiinsdictioii, hecausc iwii' 
sanction had already beeji granted l)y Tlarington J. Tnl^;rs 
on September 1st, 1911. That thi.s .sanction was inerciy v- 
verbal is immaterial, since sanction need not l>e in .XahusIha 
writing: The Qxieen v. Krisfna Ban (1), 

The order of May 27th, 1912, cannot be regarded as 
an extension of the .sanctioji of Se])teni)>cr Lst. 1911. 
for such extension can only be granted if the sanction 
i.“ still nnexpired, and by a Civil Api)ellale Bench of 
the Court: Kali Klahar Sett v. Dinohnndha 
Kandy (2). 

On the merits, the plaiutilfs are disentitled to their 
order for sanction, by reason of tiieir delay, which 
they have not explained : Balwant S'inyh v. IJmad. 

Singh (H), Bam Nath Chamar v. Ram Saran hall (4). 
Dharamdas Kamar v. Sagore Santra (5). 

Fletcher J. This is an aiiplication to revoke a 
sanction that has been granted under section 195 of 
the Code of Criminal Procedure. The facts appear to 
be as follows : On Septembcn- 1st, 1911, a suit brought 
by Mr. Thaddeus against the aj^plicant was heard 
before Harington J., who decreed the suit ex parte. At 
the conclusioii Mr. Bucklaiid, who appeared for 
Mr. Thaddeus, according to the Court minute, a.sked for 
sanction to in-osecute Brojendra Nath Saha, under 
sections 19o, 199 ajid 200 of the Ijidian Penal Code, for 
having made a false affidavit. The Court according to 
the minute .said, “ Very well.'’ That suit, as I have 
already said, was heard on September 1st, 1911 ; that 
was on the eve of the long vacation, and the decree 
was not drawn up till January 6th, 1912. Apparently 
last year the Court sat for a very few days, owing to 

(1) (1872) 7 Mad. H. 0. R. 58. (3) (1896) I. L. B. 18 All. 203. 

(2) (1905) I. L. E. 32 Calc. 379. (4) (1896) 1 0. W. Kf. 529, 

(5) (1906) 11 C. W.N. 119. 
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fclie visit of His Majesty the Eing-Bmperoi’, between 
the long vacation and the New Year, and tlie visit of the 
King-Einperor running into the New Year, according 
to my recollection, we did not resume work on 
January 2nd, as we generally do. The decree was 
filed on Januarj’- 6th, and an office copy was obtained 
on January 16th. ' According to the practice of 
the Court, sanctions are not embodied in the decree. 
The office raise difficulties about that, and they refuse 
to pat these other matters into the decree. There 
having been apimrently no formal aj)plication before 
Mr. Justice Haringtou in the matter, the office refused 
to draw up the order without formal papers being put 
in. So, on the 27th May, 1912, a petition was presented 
to myself, I being then the senior Judge sitting on the 
Original Side, Haringtou J. being absent on furlough, 
asking for the sanction, as to which Haringtou J. had 
said, “ Very well,” on September 1st, 1911. According 
to the minutes I also said, “ Very well”, and the order 
was drawn up, and that is how the matter stands at 
present. The first question that has been raised is as 
to whether I had jurisdiction to grant the second 
sanction. It has been stated, on the authority of the 
Queen v. Kristna Rau (1), that a verbal sanction 
was enough, and therefore, Mr. Justice Harington’s 
sanction having been granted verbally, I had no 
jurisdiction to grant the sanction on May 27th, 1912. 
I cannot depart from what I know is the established 
practice of the Court, that is, to grant these sanctions 
only on the formal petition being put in, upon which 
an order can be passed. That I know is the practice 
in this Court, and the office raise difficulties in drawing 
up orders where no formal application is made to the 
Court. It seems, therefore, I must follow what I know 
is the established practice of this Court, and hold that 
(1) (1872) 7 iMad H. C. R. 58. 
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I bad jurisdicticm to pass tboordoi' of May 27tii, 1912, 
vvlieii fclie i^etiitioji liacl beeji placed ])eforo Hie Coui't. 
Tbeii it is said tliat I oiigbt not to luive granted 
sanction because it was so long after September 1st, 1911 . 
Wbetber, if that point bad been called to me" attention, 
tliat Mr. Tliaddeus bad been staying bis band lietAveen 
September 1st, 1911, and May 27tb, 1912, to apply for 
bis formal order foi’ sanction, I sbould have given it, 1 
am not now in a position to say. But certainly it does 
appear to me that is a matter in wbicb the delay 
slionld have been exiilained. However, I made the 
order, and tlie order is there, unless I luive power and 
see good grounds for cancelling the same. The fh-st 
point that lias been raised by Mr. Cbandhnri is that 1 
have no power to cancel this order at all, because any 
api>1icatLon to revoke the sanction ought to be made to 
the Appellate Bench, and on that point it appears to 
me that be is supjiorted by the decision in Kali Kinkar 
Sett V. Dinobandhu Nandy (1), which Mr. Norton also 
relies on, that this Court is not the iiropt^r Court to 
extend time. If I have got no power to extend time 
under sub-section {6) of section 19a of the Code of 
Criminal Procedure, I have no power to revoke 
sanction which has been granted. I think that the two 
cases stand on exactly the same footing, and the case 
cited by Mr. Norton, being the decision of Sir Francis 
Maclean 0. J., and Sale and Harington JJ., shows that 
any application to revoke the sanction, if propei-ly 
granted, ought to be made to an Appellate Bench. The 
sanction having been properly granted, I have no 
jurisdiction to revoke it. Whether some other Court 
may think that this sanction ought to be revoked, 
owing to the delay made by Mr. Thaddeus, or for some 
other reason, it is not for me to say. All that I have to 
say is that, having properly granted the sanction, I have 
(1) (1905) I. L. K. 32 Calc. 379. 
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no power, on the anthority of Kali KifiJcar Sett v. Dino- 
bandhu Nandy (1), to revoke the sanction or to extend 
the time. That being my opinion, the present Rule 
mnst fail and must he discharged with costs. 

Bute discharged. 

Attorneys for the plaintiffs : Leslie 4" Hinds. 
Attorney for the defendant, Brojendranath Saha : 

P. N. Sen. 

H. E. P. 

(1) (1905) I. L. R. 3-2 Gale. 379. 
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Before Chitty and Teunon JJ, 


OHEODDITTI 


V, 

TULSI SINGH.* 

Suit — Bengal Tenancy Act (F///) of 1885^ ss. 30(b) 3 7^ 105^ 107^ 109 — 
Whether an apjMcation under g. 106 of the Act^ a suit — WHhdrav)al 
of an apjMcatUm under that section^ effect of — Suhsequtnt suit for 
enhancement of rent under s. 30(h\ whether maintainable. 

Ab application under section 105 of the Bengal Tenancy Act cannot 
1)0 regarded as a suit. 

UqKidhya Thahur v. Fersidh Shigh (1) referred to. 

Therefore, although an application under section 105 of tiie Bengal 
Tenancy Act was previously withdrawn, without liberty to make a fresh 
application, a subsequent suit for enbancemeiit of rent under s. ^0(b) 
of the Act is maintainable ; the provisions of either section S7 or 109 
of the Act are not applicable to such a case. 

• Appeal from Appellate Decree, No. 2993 of 1910, against the decree 
of J. 0. Twidell, District Judge of Bhagalpore, dated July 5, 1910, 
confirming the decree of Paresh Chandra Banerjee, Mimsif of Bhagalpore, 
dated March 19, 1910. 

(1) (189C) L L. R. 23 Oaic. 723. 


k 
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Second appeal by A. B. Chcoddicti, the plaintift 

Tills appeal aro.se out of an action, broupdit liy the 
plai.ntifE to recover arrears of rent, in which he also 
claimed enhancement of rent under .section .-10(6) 
of the Bengal Tenancy Act. It appeared tliat tin? 
plaintiff jireviously made an apiilication under .s. Ido 
of the Act for settlement of fair iind equitable rent of 
the defendants. Tlie said application was withdrawn 
by him, the iilaintiff, but no leav'c was granted to make 
a fresh application. An appeal was preferred iiy liiin 
to the Special Judge against theorder refusing (ograni 
leave, but it was dismissed on the ord April, l!M)7. Tlie 
lU’e.sent suit was conte.sted by tlie defendant mainly 
on the ground that, regard being had to the 
lirovisions of sections 37 and 109 of the Bengal 
Tenancy Act, the claim for enhancement was not 
maintainable. The-Oonrt of fli’st in.stance gave effect 
to the contention of the defendants, and di.saHowed 
the claim for enhancement, but iiasscd a modified 
decree in favour of the jilaintiff at the admitted rate. 
On appeal, the decision of the first Court was affirmed 
by the learned District Judge. Against that decision 
the plaintiff appealed to the High Court. 

Baba Uaiakali Makherjee (with hi m LVi/uf A’ni- 
tvani Sahay), for the appellant. Section KD of the- 
Bengal Tenancy Act relates to applicatiun on ly. Such 
an application is ojitional. A landlord may either 
apply under that section to get the rent of the tenant 
.settled, or sue under section 30(&) of the Act for 
enhancement of the rent. An application under 
section 105 cannot be regarded as a suit: see Upadhya 
Thakur v. Pet'sidh Singh (1). Therefore, on with- 
drawal of an application under that section, wdthout 
any leave to prefer a fresh aiiplication, does not bar a 
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(1) (1.896) L L. B, 23 Cdc. 723. 
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subsequent suit for enhancement of rent under 
section 30(6). Section 373 of the Code of Civil 
Procedure relates to withdrawal of suits and not of 
api)licationH. Moreover, the subject-matter of the 
subsequent suit is different from the sxxbject-matter of 
the previous application. The application under 
section 105 having been withdrawn, it could not be 
said that it had the force of a decree under section 107, 
nor could it be said that there was a suit which was 
dismissed on the merits. That being so, the suit 
was maintainable, and the provisions of sections 37 
and 109 of the Bengal Tenancy Act had no application. 

Babu Mohini Mohan Chatterfee, for the resijond- 
ent. Section 373 of the Code of Civil Procedure 
aijplies to the facts of the present case. Section 107 
of the Bengal Tenancy Act makes it clear that the 
procedure to be adopted by the- Eevemre officer in 
all proceedings for the settlement of rent is the same 
as laid down in the Civil Procedure Code for trial 
of suits, and tlie oaler passed in such proceeding has 
the force and effect of a decree. Section 373 appears 
in Pai’t II of the Code, which treats of incidental 
proceedings in suits ; therefore, under section 107 of 
the Bengal Tenancy Act, section 373 of the Code of 
Civil Procedure would be ajiplicable to proceedings 
under section 105 of the Act. Section 373 being 
applicable, the present suit for enhancement of rent 
under section 30(6) of the Bengal Tenancy Act is 
barred, as the previous ajiplication under section 105 
of the Act was withdrawn without leave to prefer a 
fresh ajiplication. The subject-matter of the previous 
application, as also of the subsequent suit, is the same. 
The case cited by the other side is distinguishable. 
The decision in the case was passed before s. 107 of 
the Bengal Tenancy Act (VIII of 1885) was amended 
by Act HI of 1898, Withdrawal of an application 
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under section. 105 amounted to a dismissal on the 
merits. Therefore, regard being liad to tlie provisions 
of sections 37 and 107 of tlie Bengal Tenancy Act, 
present suit of the plaintifi; was not maintainable. 

Bdbu Umakali Mu Jcherfee, in rei>ly. 

Cur. adr. vulL 

Chitty and Teunon J-J. Tl) is appeal by the plai n t- 
iffl ari.ses out of a suit for rent in whicli the plaint- 
ilf also claimed enhancement on account of an allegeci 
rise in the price of .staple food cro])S, under section 3l.) (h) 
of the Bengal Teiiancj^ Act. Tiie plaintifi; obtained 
a decree for the arreai’s of rent, but hi.s claim to 
enhancement was rejected by botli Courts on tlie 
ground that lie had previously preferred an aiiplication 
for the same relief under section 105. It is admitted 
that an aiiiilication under section 105 was iireferred 
in 1906. The iilaiutitf did not, or could tiot, proceed 
with it, and accordingly apidied for leave to withdr.iw 
it. This was allowed, hut no leave was reset- vetl to 
him to prefer a fresli applicafhm. He appealed on 
this point, and his appeal was disniis.se‘d on 3rd April, 
1907. On 7th .January he filed the pre.sent suit. In 
our oimiion, an application under section 105 cannot 
be regarded as a suit. Tlie cases of Vpridhyn Thuknr 
V. Persklh Singh (1) and Jnnardhan Mu-i^er v. J. Bar- 
clay (Appeal from Order 31 of 1900) (2). (.lecided with 
reference to section 104 (2) of the Act, as it originally 
stood, supiiort rids view. There does not appear to lie 
any distinction between that and tlie pre.sent section, 
so far as this iioint is concerned. 

Further, the apidication under section 105 having 
been withdrawn, it must bo regardetl as having been 
non-existent. There was no order pa.ssed under it 
which could be said to liave the force and effect of 


(!) (1896) [. L, I{.93aalo. 723. 


(2^ Unreportod, 



432 


INDIAN LAW RBPOETS. [VOL. XL. 


1912 

Cheoditti 

V. 

Tclsi Sinqh. 


a decree under section 107, nor can it be said, that there 
was a suit wliich was dismissed on the merits. The 
application under section 105 may have been with- 
drawn, under the provisions of 0. XXIII of the Civil 
Procedure Code, but that would not convert it into a 
suit, which would bar a subsequent suit by reason of no 
leave to file such subsequent suit having been 
reserved. Moreover, it caiuiot well be said that the 
subject-matter of the application made in 1906 and the 
subject-matter of the suit brought in 1909 are the same. 

In tlie above view of the case, section 37 and section 
109 of the Bengal Tenancy Act have no aiiplication. 
The appeal must be allowed, the decrees in both the 
Courts set aside, and the case remanded to the Court of 
first instance for a trial on the merits of the j)lai.ntifl;’s 
claim to enhancement of rent. Cost of this appeal 
to be costs in the case. 


S.C.G. 


Appeal allowed; case remanded. 
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CRIMINAL REVISION. 


Before Sharfuddm and Coxe JJ. 

KARI BINGH 

IK 

EMPEROR.^ 


im 2 


Dee, 12, 


Dejamation — Statement by accused made In applkathni fo Distriet Mayis- 
trale for transfer of ease — Absolute or quaUfied pririhoje—EntjiUb 
law,^ afplirahility of in the niofnssU — (Jonslruetlon <f Statutes — Penal 
Code (Act XLV of IS 60) s. d09, 

8ccti<m 41)9 of the Feiinl Code in exIuiuBtive ; and if a (ii'Cniiiainry state- 
liieiit doob not fall within the Hpecilied Exceptions, it is not privileged. 

The English common law doctrine of id>so]nte privilege does not obtait! 
in the mofiissil in India. 

A defamatory statement made in had faith by an accused, against wlioin 
a trial is pending in a (.Criminal Court, and contained in a petititai to the 
District iMagistrate for a transfer of the ease, is not ahsolntely |»rivileg(.*d, 
hut is punishable under s. 499 of the Pertal Code. 

Greene v. Dehwney (1), Anyada Mam Shaka v. Kemai Chand Shaha (2 
and Kali Nath Gupta v. Gohind Chandra Basn (3) followed. 

Foiarajti Venkata Reddy v. Fmjferor (4) dissented from. 

Baboo i-hmnesh Dutt Singh v. Alugneeram Choirdhry (b). Bhiluwl-er 
Singh V. Beeharam Sircar (0), Wo(dfH7i Bibl v. Jesarat Sheikh (7j, Irtdap 
Jan V, Bholanath A7iCi5t?7/ (8) distinguishe<l. 

Haidar Alt v. Abru Alia (9) referred to. 

Karl Singh v. Emperor (IG) explained. 

The proper course in construing an Act is to ascertain the natural mean 
ing of its language, ‘and not to assume that it was intended to baiv*.* the 
existing law unaltered, t‘xcept when such intention is stated. 


* Criminal Bevision, Ko. 1501) of 1912, against the order uf R. (}. Drak* 
Brockman, Sessions Judge of Bhagalpore, dated May 27, 1912. 


(1) (1870) 14 W. K. Cr. 27. 

(2) (18%) 1. L, B. 23 Calc. 867. 

(3) (1900) 5 0. W. N. 293. 

(4) (!9I2) 13 Cr. L. J. 275. 

(5) (1872) 11 B. L. R. 321. 


(6) (1888) I. L. R. 15 Calc. 264. 

(7) (1899) L L. R. 27 Calc. 262. 

(8) (1911) L L. R. 38 Calc. 880. 

(9) 11905) I. L. K. 32 Calc. 756. 

(10) See post,^ p. 411 (note). 

30 
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Bank of Englmd v. Vagliano (1)) and Noreridra Naih Sircar v 
Kamalbasini Dasi (2) followed. 

The essence of a Code is to be exhaustive in the matters in respect of 
which it declares the law, and it is not the province of a Judge to disregard 
or go outside the letter of the enactment, according to its true construction, 

Gokul Mandar v. Pudmanund Singh (3) followed. 

One Punai Kundu, a servant of MacpLerson, 
manager of the Bhagawan Factory of Monghyr, insti- 
tuted a case of rioting against- the petitioner and 
others, which w^as sent for trial to the Court of Moulvi 
Najhnuddin, an Honorary Magistrate at Beguserai. 
During the pendency of the case the petitioner filed an 
application before the District Magistrate of Monghyr 
for transfer of the same, paragraph (o) of which was as 
follows : — 

‘‘ (5)T}iat on the 17th June last, on the date fixed for the hearing of this 
case, Mr. Maopherson and the manager of the Majhoul Kothi, where some 
properties of the trying Honorary Magistrate have been leased out, came to 
the Court of the trying Magistrate and had some private talk with the 
Honorary Magistrate, and the petitioner apprehends that the manager of the 
Majhoul Kothi was brought to put additional pressure on the trying Magis- 
trate to induce him to convict the petitioner, and that he cannot get a fair 
and impartial trial in that Court, or in any other Court in Bengal.” 

Macpbersoii, and Pinch, the manager of the Majhoul 
Factory, thereupon lodged separate complaints, under 
s. 499 of the Penal Code, against the petitioner. The 
two cases were tried separately by J. E. Mackey, 
Deputy Magistrate of Mongliyr, who convicted the 
petitioner in each case, on the 21st March, 1912, and 
sentenced him to a fine of Rs. 100. It was proved at 
the trial that neither Macpherson nor Finch went to 
Beguserai on the day in question. Apj^eals from the 
convictions and sentences were dismissed, on the 27 th 
May, by the Sessions Judge of Monghyr. Tlie peti- 
tioner thereupon moved the High Court against both 

(1) [18!)1] A. 0. 107. (2) (1896) 1. L. R. 23 Cnic. 563. 

(3) (1902) L L. R. 20 Calc. 707. 
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orders, but a Eule was issued at first only in ilie case 
brought by Finch, tlie other api)Iicatioii standing over 
pending the disposal of the Rule., which was madi; 
absolute on the 11th October, 1912 (1). The petitioner 
then obtained the present Eule with reference to tin* 
case in wdiich Macpherson was the coinpJainant. 

Babu Amnlya Cliaran Chatterjee, for the peti- 
tiojier. Under the English law a witne.ss or a party 
is absolutely privileged from a civil suit or a criminal 
prosecution : Dawkins v. Ifokehy (2), Boyal Aquarium 
V. Parkinson (3), Munster v. Lamb (4). In India the 
doctrine has also been ajtplied : Putara^u Venkata 
Reckly v. Emperor (5), Golap Jan v. BhMunaih 
Khettry (6). and see the disseuting judgment of 
Richards J. in Emperor v. Oanga Prasad (7). Tlie 
Indian Codes are not exhaustive : see In the matter of 
Blallmami (8) and Surendra Nath Banerjee v. Chief 
Justice (9). The Criminal law' of defamation contained 
in s. 499 of the Penal Code is imiiorted from the 
English liiw' on the subject. When the Code deinirts 
from such law, it does so in exi)ress and iinainl)iguous 
terms. The exceptions to s. 499 correspond to the 
five chisses of qualified privilege known to the law in 
England, and mentioned in Odgers’ Libel and Blander, 
5th ed. 242, Clerk and Lindseli 585, and Halsbury’s 
Law’s of England, Vol. XVIII, p. 677. The doctrine 
of absolute privilege is not referred to in the Penal 
Code, and the English ruhi has not been intt'rfered 
with. Such an important doctiine cannot be taken 
aw’ay by inrplication : see In the matter of StaUtnunn 
(10). The remarks of Lord Herschell iji Bank of 

(1 ) Bee P- 441 (note). (6) {1911)1. L. K. 38 Calc. 880, 888. 

(2) (1873) L. K. 8 Q. B. 256, 263. (7) (1907) I. L R. 29 AH. G85. 

(3) [1892] IQ. B. 431, 442, 446,451. (8) (1911) I. L. R. 30 Calc. 164. 

(4) (1883) 11 Q. B. D. 588, 601, 606. (9) (188,3) I. L. R. 10 Calc. 109. 

(5) (1912) 13 Cr. L. J. 276, 279. riO) (1911)1 JL. R. 39 Calc. 164, 198. 
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England v. Vagliano (1) apply to codifications of 
existing law, and not of new law, as tbe Criminal law 
of defamation, whicli was enacted for the first time by' 
the Penal Code. The principle of absolute privilege 
was recognized by the Privy Council in Bahoo 
Gunnesh Butt Sitigh v. Mugneeram Ghowdhry (2), 
and is based on considerations of public policy. 

The Advocate Ge7ieral (Mr. G. h. B. Kenrick-: 
K.C.), for the Crown. The accused can only claim the 
benefit of Bxcep. (9) to s. 499 of tire Penal Code, wdiich 
does not import any such absolute immunity as is 
recognized by English law': see Mayne’s Criminal 
Law of India, j^p. 903, 90,0. In Qnee^i v. Ptirsoram 
Bass (.3), defamatory expressions were held not to be 
privileged under Excep. (9) unless made in good faith_ 
Allegations in an application for transfer, which were 
untrue, or made wuthout reasonable grounds, w'ere 
similarly lield to be actiomible in a civil suit in 8hih- 
nath TalaptUtro v. Sat Cowrie Beb (4) : see also 
Choivdhry Goordutt Singh v. Gopal Bass (h). 

The Criminal law of defamation depejids on the 
cojistruction of s. 499, and not the English law, and 
defamatory statements in a petition presented in a 
jxidicial ixroceediug are not absolutely privileged 
criminally or civilly: G^^eene y. Belatmey (Q), Ahdul 
Hakim v. Taj Chandar Muka^-ji (7). In the case of a 
witness, wdiere a question wms put to him, the Bombay 
High Court held the occasion absolutely privileged : 
Nathji Muleshrar v. Lvdbhai Bavidat (8). But the 
Calcutta High Court dissented from this view' in 
Augada Ram Shaha v. Ne^nai Chasid Shaha (9) (as 

(1) [1891] A, 0. 107. (5) (1866) 1 Agra H. 0. R. 33. 

(-2) (1872) 11 B. L. R. 321, 328. (6) (1870) 14 W. R. Cr. 27. 

(3) (1865) 3 W. R. Or. 45. (7) (1881) I. L. R. 3 All. 815. 

(4) (1865) 3 W. R. 198. (8) (1889) I. L. R. 14 Bom. 97. 

(0) (1896) I. L. R. 23 Gale. 867. 
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to defamatory .statements in pleadings), which was 
followed in a criminal case: Kali Nath Gupta v. 
Gohinda Cha)ulra Basu {!). A witno.ss ,actimte<i ity 
malice and making a voluntary ajul irrelevant state- 
ment, not elicited by any qnestion put to him, is not 
inivileged : Iiaidar AM v. xihru Mia (2). The 
remarks of tlio learned Chief Justice in Golap Jan v. 
Bhol math Khettry (3) are obiter. 

Balm Ariinlya Charan Chatterjce, in rt'ply. 

Sharpudmn and Coxe JJ. The accused in this 
case lias been convicted of defaming one, Mr. Macplu'r- 
son. It appears that in a former case he applied to 
the District Magistrate for a transfer, ami in timt 
application he stated tliat Mr. Macpherson laid brought 
to Court the manager of the Majhonl Factory, wlio 
was the trying Magistrate’s tenant, and had had 
a private talk witli tlie trying Magistrate. He in- 
ferred that this was done to put pressure on the 
trying Magistrate, and to induce him to convict tlie 
petitioner. 

It aiipears that tliis was all pure invention. Tiie 
manager of the Majhonl Factory wais not lironght to 
Court at all, and Mr. Macphenson had no private talk 
with the trying Magistrate. The {is.sortion clearly 
amounted to an accusation against Mr. Maephm-son 
that he had attempted to corrupt justiire. and it 
cannot be gainsaid tliat it was defamatory, and made 
in Imd faith. 

The petitioner has obtained a rule on the Magiss- 
trate to show cause why the conviction should not be 
set aside, on the ground that the statement in the 
application for transfer was absolutely privileged. 

(1) (ISOO) 6 C. W. N. 293. (2) (190.5) I. L. R. .32 Culc. 7.50. 

(3) (1911) 1. L. U. 38 Ciilc. 880. 
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It is evident on reference to the terms of tlie 
section itself that statements made in bad faith are 
not protected. But it is argued by the learned pleader 
who appears in support of this rule, following the 
decision in Potaraju Venkata Reddy v. Emperor (1), 
that the English common law doctrine of absolute 
privilege is also law in this country. Speaking with 
the utmost respect for that decision, we are unable 
ourselves to take this view. The learned pleader has 
not shown us any authority, historical or otherwise, 
for holding that the English common law ever had 
any application to the Indian mofussil, and despite 
some casual expressions, in certain decisions, we are 
unable to understand how it could ever have had any 
application. It is argued, however, that as the Excep- 
tions in section 499 of the Penal Code correspond only 
to the classes of qualified privilege in English law, and 
as there is no reference in the Penal Code to the cases 
of absolute privilege, it must be assumed that the 
framers of the Code, who were introducing the English 
law into this country, cannot have intended to exclude 
that portion of it. The rule laid down in Bank of 
England v. Vagliano (2), quoted in Norendra Nath 
Sircar v. Kamalbasini Dasi (3), was that the proper 
course to adopt in construing an Act was to ascer- 
tain the natural meaning of its language, and not to 
assume that it was intended to leave the existing law 
unaltered, except when that intention was stated. 
This decision is distinguished on the ground that 
Lord Herschell, in laying down that rule, was dealing 
with an Act codifying the existing law, and not with 
an Act introducing new law. It seems to us that the 
distinction tells rather against the appellant than for 
him. If it is wrong to assume that in codifying 

(1) (1912) 13 Cr. L. J. 275. (2) [1891] A. 0. 107. 

(3) (1896) 1. L. 11. 23 Gale. 663. 



VOL. XL.] CALCUTTA SERIES. 

existing Law tlie Legislature intended to leave it 
unaltered, unless that intention is expressly stated, it 
seems to us that it would bo more, and not less, wrong 
to assume that in introducing a foreign law into a 
country the Legislature intended to introduce the 
whole of it, unless the contrary is expre.ssly stated. It 
was held in Qoktil Mandar v. Piulmanund Singh (1) 
that it is “ the essence of a Code to he exhaustive ou the 
matters in respect of which it declares the law, and it 
is not the province of a Judge to disregard or go 
outside the letter of the enactment, according to its 
true construction.” The Penal Code certainly declares 
the law in respect of defamation. It contains a defi- 
nition of defamation, and sets out a number of 
E.xcei>tions. It aj^pears to u.s that it must be regarded us 
exhaustive on the point. Section 2 enacts that every 
person shall be liable to punishment under this Code, 
and not otherwise, for their acts. If there are a 
number of Exceirtions to the offeiice of defamation, 
other than those contained in section 499, it appears to 
us that an offender must be liable to punishment 
for defamation otherwise than under the Code. On 
principle, therefore, it would seem to us that section 499 
is exhaustive, and that if a defamatory statement does 
not come within the specified Exceptions, it is not 
privileged. 

It ax^pears to us also that in Bengal the matter is 
concluded by authority. The cases of G-reene v. 
Delamiey i%), Augada Ram Shaha\-. Nemai Chand 
Shaha (3), Kali Nath Gupta v. Gobincla Chandra 
Basil (4) seem to us clear authority for holding that 
the question of privilege must be decided by the terms 
of section 499. The decisions of this Court that have 
been cited on behalf of the appellant are, in our oi)in ion, 

(1) (1902) 1. L. B. 29 Calc. 707. (3) (1896) I. L. B. 23 Culc. 807. 

(2) (1870) 14 W. K. Cr. 27. (4) (1900) 5 G. W. N. 29.3. 
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distiiignisliable. The first case relied oa is that of 
Baboo Gunnesli Diitt hingh v. Mugneeram Chow- 
dliry (1). There it was held that, on principles of 
public policy, a witness cannot be sued for damages 
in respect of defamatory evidence given by him in 
a judicial proceeding. But there their Lordships 
were dealing with a civil suit, and not with a 
criminal prosecution; and were not considering the 
effect of section 499 of the Penal Code. This is a real 
distinction, because, wbile the law of crimes has been 
codified and offences have been defined by Statute, the 
codification of the Law of Torts was abandoned, and 
actionable wrongs are not defined by Statute. It is 
likely enough that, if the Law of Torts had been codi- 
fied, some provisions would have been introduced, such 
as exists in the Contract Act, by which suits opposed 
to public policy would have been barred. But this 
has not been done, and the question, what is or is not 
an actionable wrong, has to be gathered from case law, 
and considerations of justice, equity and good con- 
science, and not from a statutory definition. It is, 
therefore, possible in such cases to apply principles 
of the English law which are consonant with justice, 
equity and good conscience, which ' would have no 
apiilication if actionable wrongs had been defined by 
Statute. Secondly, it is clear that a voluntary state- 
ment by an accused is different from a statement made 
by a witness who is compelled to answer the questions 
put to him. The distinction may be fine, but it has 
been recognised and acted upon by this Court. We 
may refer again to the case of Kali Nath Gupta v. 
Gohinda Qhandra Basu (2) quoted above. And in 
Haidar Ad v, Abru, Mia (3) the learned Judges 
refused to extend the privilege even to a witness 

(1) (1872) 11 B. L. B. 321. (2) (1900) 5 C. W. N. 293. 

(3) (1905) I. L. R. 32 Calc. 756. 
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when the statement was not made in answei; to a 
question that the witness wa.s bound to answer, but 
was volunteered. 

In Bhikuniber Singh v. Bechara^n Sircar (1), it 
was held that a statement made by ii wituess was 
absolutely privileged. That was a suit for damages’ 
and the case goes no furtlier than Baboo Gmmefyh Daii 
Singh v. Mugneeram Chnivdhry (2) already discussed. 
The same may be said of Woolf nu Bibi v. Jenarat 
Sheikh (3). In Golap Jan v. Bholanath. Khef try (4), 
the statement was made 1 ) 3 ' a comjilaiiiant and not hy 
a witness, but the privilege was claimed not in a 
criminal prosecution but in a suit for damages, 'i’hat 
also was a case within the original jurisdictioji of this 
Court, where the application of English law might be 
supported b 3 ' firguments that would be inapplicable 
to a case in the mofussil. 

It seems to us, therefore, clear, both on principle 
iind authorit\', that iti Bengal there is no .absolute 
privilege for a stjitement like that now under con- 
sideratioji, when made in had faith. It has Iteen 
pressed upon us that, in the atialogous case* bronght 

(1) (1888) f. L K. 15 Uiilc. 2G4. (3) (1899) 1. L. R. 27 Ctli;. 202. 

(2) (1872) 11 B. L. R. 321. (4) (1911) I. L. K. .38 Calc. 880. 

“ KARI SINGH EMPER0R.§ 

Chittv and Riohardson -JJ. In tiiis cnso tliu .‘loonsiiti, Kai-i Singli, w!n> 

is the before us, was put on his tdul before Maiilvi Najiuiutldin, 

an Honorary iHagistrate, on a cltarge untler section 147 of the Indian 
Code. In tlie course of that trial he presented a petition to the District 
Magistrate of Moiighyr for a transfer of the case to another Court, on the 
ground tliat he would not get a fair and impartial trial before the Honorary 
Magistrate. Paragraph (5) of tliat petition was as follows : — 

That on the 17tb June hist, on the date fixed for hearing of this case, 
Mr. Maopherson and the manager of Majhou! Kothi, where some properties 
of the trying Honorary Magistrate have been leased out, came to the Court 

§ Criminai Revision No, 1219 of 1912. 
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by the manager of tbe Majboul Factory, a Bench 
of this Court set aside the conviction, and it has 
been suggested that we should refer the matter to 
a Full Bench. But we can only refer to a Full Bench 
a decision from which we dissent on a point of law, 
and we do not so dissent from any decision that has 
been laid before us. In the analogous case the learned 
Judges expressly declined to lay down any principle 
of law, and set aside the conviction, because, in view of 
the two cases cited by them Potaraju Venkata Reddy 
V. Emperor (1) and G-olap Jan v. Bholanath Khettryt^), 
the propriety of the conviction was open to serious 
doubt. But speaking with all respect we are unable 
to share the doubts of theJearned Judges as to what is 
at present the law on this point in this province. 

The Rule is discharged. 

Rule discharged. 

(1) (1912) 13 Or. L. J. 275. (2) (1911) I. L. B. 38 Oalc. 880. 

of the trying Magistrate and had some private talk with the Honorary 
Magistrate, and the petitioner apprehends that the manager of the Maglionl 
Kothi was brought to put additional pressure on the trying Magistrate 
to induce him to convict the petitioner, and that he cannot get a fair and 
impartial trial in that Court, or in any other Court in Bengal.” 

The accused was charged under section 499 of the Indian Penal Code 
with defaming Mr. Macpherson and also the manager of Majhoul Kothi 
(Mr. Finch), and has been in each case convicted and sentenced to pay a 
fine of Eg. 100, or in default to undergo 3 months’ simple imprisonment. 
The accused made two applications to this Court in revision, one in each case. 
For some reason a Eule was issued only in Mr. Finch’s case, the question in 
Mr. Macpherson’s case being left over for further consideration until after 
the disposal of the Eule so issued. 

It has been found as a fact that the allegation above set out was untrue 
to the knowledge of the accused, inasmuch as neither of the gentlemen in 
fact came to Begusarai on the day alleged, or had any conversation with the 
trying Magistrate. 

The only question before us is whether the statement of the petitioner 
must be judged only by the provisions of section 499 of the Indian Penal 
Code, or whether it was absolutely privileged. 
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Tim queBtion in itg bruadcst aapect has lieeii tiie subject of a large 
iKiiiibtT of judicia] dcoiBioiis in the High Courts of India, and in no one of 
the Courts have such decisions been entirely uiiifonn. 

The statement here is not t!ie statement of a person who is a mere witness, 
or who is a party to a civil suit. It is the statement made f>y an aecused 
person in the course of iiis trial upon a crijiiinal charge. In view of the 
decisions to which we have been referred, that fact may not be without its 
importance. It certainly makes it pertinent to observe that in the very 
recent case of Potarapi Yeuhata Eeddy v. Emperor (1), not yet ref iorted in the 
Indian Law Reports, a Full Bench of the Madras High Court, after a careful 
examination of the aiithorites, has lield that the statement of an accustMl 
piu'son in answer to a question by the trying Court is ahsuluiely privileged. 
In another recent case in this Court, Golap Jan v. Bhulauaih Khettri/ i2)^ 
wliere the defamatory statement was made in a complaint preferred umler 
the Criminal Procedure Code, ifio Chief Justice remarked (p. 888), '* but even 
if the complaint to the Magistrate was defamatory, still the complainant 
was entitled to pnjtection from suit, and this protection is the absolute 
privilege accorded in the public interest to those who make statements to the 
Courts in the course of, and in relation to, judicial proceedings. ” The 
remark would apply with as great, or even greater, force to a stakunent 
made by an accused person. 

We have said that the statement here was made in the course of criminal 
proceedings, hut it w-as not made in the Court of the trying Magistrate} i>y 
wmy of answer to the charge. It was made in the Court of the District 
Magistrate to support an application for transfer. The order we are ahout 
to make must not he understood as in any degree irnplyiiig that we desire 
to weaken the sense of responsibility which such applications entail. 
Sometimes they may be justitied. Sometimes they may l>e mere devices for 
delaying justice. Or again, they may be resorted to because it is thought 
that the trial Judge or Magistrate has, not improperly, from personal bias 
or from extraneous information, but on the bench and judicially, as the 
case proceeded before him, formed, or provisionally fornicd, an opinion on 
the merits, favourable or UDfavourabie, to one side or the other. 

The auUiorities have been examined so often, and with such differing 
results, that we do not think that it would serve any useful purpose to 
traverse the same ground again upon this Rule. The controversy is of a 
character wbicli can only be linally settled by an authoritative niliitg of the 
Privy Council or by the Legislature. We refrain, therefore, from expressing 
unqualified opinion upon the question of principle involved, and wo content 
ourselves with saying that, in view of tlie two cases wlricli we have 

(1) (1912) 13 Cr. L. J. 275. (2) (1911) I. L. II 38 Calc 880. 
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specifically cited, the propriety of tlie conviction is at least open to serious 
doubt. In that view o£tii(3 matter, we make the Rule alisolufce, set aside the 
conviction and sentence, and direct that the fine, if paid, he refunded. 

A Rule in the same terms must he issued in Mr. Maepherson's case. 


E. I-L M. 


Mule ahsolute. 


CmmiHAL REVISION. 


Jiefore SJiarfuddm mid Coxe JJ, 

BHIM LAL SAH 

V. 

EMPEROR.* 

Comxdaint^ diammal of — Jurisdictmi to direct a proaecution m the absence 
of any judicial proceeding — Order not made independently^ hut 07t the 
suggestion of the District Magistrate — Complaint — PreUmmar y inquiry 
without the existence of reasons for doubting its truth — Omission to 
record reasons — Permission given to accused to cross-examine and adduce 
defence evidence — Penal Code (Act XLF of IS 60)^ s. 211 — Criminal 
Procedure Code {Act V of IS 9S)^ ss. 202 and 476 — Practice. 

Wiiere tiie petitioner’s case was disposed of by tiie acquittal of tlie 
accused, on tlie Ist August, by a Magistrate who did not tlien take action 
under s. 470 of the Criminal Procedure Code, but proceedings thereunder 
were taken, on the 9th August, and an order made, on the ‘23rd, by 
anotiior Magistrate, who had then no seisin of the case, and the District 
Magistrate having expressed a doubt as to the jurisdiction of the latter, 
and having considered that such order should be passed by the Magistrate 
who tried the original case, such Magistrate thereupon, purporting to act 
under s, 476, directed the i)rosecution of the petitioner, under s- 211 of the 
Penal Code, on the 16th September : 

(i) that the order of the 23rd August was without jurisdiction, 
as tliere was no judicial proceeding of any kind before the Magistrate wlio 
passed it ; ' 

(ii) That the order of the 16th September was bad in law, as the trying 
Magistrate had not considered it necessary to take action under s. 476, 

^ Criminal Revision, Ho, 1415 of 1912, against the order of A. McG-avin, 
Deputy Magistrate of Furnea, dated Sept. 16, 1912. 


1 912 
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wlicD he acquitted the accused in the original case, and did not exercise 
an independent judicial opinion in passing it a mfinth-and-a-half later, at 
the instance of the District Magistrate. 

There may be cases iii which a Court does not think it necessary in the 
public interest to take action under s. 470 of the Code, and allows the 
injured person to seek redress by granting sanction, and in such a case it is 
not necessary that the order sliould be passed at or near the time of the 
disposal of the original case. 

When a complainant prefers a complaint and supports it by his oath, 
he is entitled to he lielieved, unless there is some apparent reason for disbeliev- 
ing him, and he is entitled to have tlie persons caniiplained against brought 
to trial. Wlien there is no reason whatever for dishelievitig tiie truth of the 
complaint, the Magistrate lias no jurisdiction to act under a. 202. 

The accused should not he made a party to a proceeding under s. 202, 
nor allowed to cr<.»8s-examine tlie prosecution witiK'Sses, or to adduce evidence 
for tin*, defence. 

Baklya Nath Singh v. Musjjratt (1) approved. 

Emperor v. Temuh Lai Ghowdhurl (2) disapproved. 

On the 2nd January, 1912, the petitioner. Bliim 
Lai Sail, and one Sutlan Suh, filed two separate com- 
plaints against certain persons, under ss. 312 and 381 
of the Penal Code, before Babn Mnkntdiiaii SingJi, 
a Deputy Magistrate teniiiorarily i n charge, wlio passed 
the following order: “ OoniplainaJit to prove his case 
on 18th January, 1912. Accused may cross-examine.” 
No reasons were recorded foj’ distrusting tlie tnitli of 
the complaint, and no local investigation ordered, 
l)ut notices were issued upon the accused. Cn the 
18th, Mr. Warde Jones resinned olBce and proceeded 
with the inquiry. He recoixled tlie evidence of t he 
prosecution witnesses, allowing tlic accused to cross- 
examine them, took defence evidence and tlie written 
statements of the accused, and, after considering the 
whole of the case, dismissed the complaint under 
s. 203 of the Oriminal Procedure Code, and drew up 
proceedings against the petitioner and Sudan Sah 

(!) (1886) I. L. li. 14 C.nc 141. (2) Uiireported. 
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under s. 476 on the 20th February. Against such ord.ers 
an application was made to the High Court, which 
ultimately set them aside and dii’ected the accused 
in both cases to be placed on trial, holding that s. 202 
did not authorize the presence of the accused at the 
inquiry thereunder, nor the cross-examination of the 
IJrosecution witnesses, nor the adducing of defence 
evidence. 

The accused were accordingly tried by Mr. McG-avin, 
a Dej)uty Magistrate, to whom the cases had been 
transferred, and acquitted on the 1st August. He had 
previously directed, under s. 476 of the Code, the 
prosecution of a witness for giving false evidence, and 
at the conclusion of his judgment he called upon the 
petitioner and Sudan Sah to show cause why they 
should not be ordered to ^my compensation to each of 
the accused, but he did not take any action against 
them under s. 476. 

On the 9th August, Mr. Warde Jones, without 
having seisin of the case at the time, called on the 
petitioner to show cause against his prosecution under 
s. 211 of the Penal Code, and made the followdng order 
on the 26rd ; — 

The matter has already been fully threshed out in the course of a 
trial in a competent Court, and found false. Previously also, afrer due 
inquiry, this complaint was found to be false by me. ISTo further preli- 
minary inquiry is, tlierefore, now called for under s. 476, Or. P G. I 
accordingly sanction the prosecution of Bhim Lal under s. 211, 1. P. 0.” 

Proceedings were drawn up and siibinifcfced to the 
District Magistrate, who recorded an order on the 5th 
September 1912, in these terms : — 

“ f am in doubt whether the order directing a prosecution under s.,476 
HliOtildbe passed by Mr. Warde Jones or by Mr. McCi-avin. The complaint 
was heard by Balm Mukutdhari Singh, who was temporarily acting for 
Mr. Warde Jones. After the hearing of the complaint the case was made 
over to :\lr. McGavin for trial 1 think the order should be passsed by 
Mr- McGavin,'’ 
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In the meantime, an application for .sanctioji under 
s. 195 of the Code was filed by the accused in tbo 
original case against the petitioner and Sudan Singli, 
in respect of an offence under s. 211 of the Penal Code. 
After the date of the order of the District Magistrate 
Mr. McGavin took up the matter, and passed the 
following order on the 16th September : — 

Proceeding mider s. 476 . — Whereas Bhini Lai lodged a coinplaint 
liefore Babu Mukutclhari Singh under ss. 542 and 3S4, I. P. C., whicJi, after 
triai in Magistrate’s Court, has been found false, I direct that Bhim Lai slinll 
be prosecuted under s. 211....” 

The petitioner then moved tlie High Court and 
obtained a Rule on the following grounds, as numbered 
in the petition : — (i) that Mr. Warde Jones had no juris- 
diction to pass an order under s. 476 ; fii) that the 
District Magistrate’s order of 5th September was ulf ra 
vires ;(iii) that Mr. McGavin had no jurisdiction to 
act under s. 476 at the time he passed the order 
complained of, and (vL) that there is no reasonable 
chance of a conviction under s. 211 of the Penal Code. 

In his exijianation, the Magistrate, Mr. Warde 
Jones, dealt with the above grounds, and askcjd for 
guidance as to the proper i)rocedure to be followed 
under s. 202 of the Code, in connection with wliich 
he quoted the following i)assage from the judgment 
of Holmwood and Carnduffi JJ. in Emperor v. Tanuk 
Lai Ghowdhuri (1) : — 

That being sc, tSie cornplainant must be dealt with in the same manner 
as laid down in the Code ; and if the Magistrate in cfiarge, who cannot 
always be expected to investigate those cases himself, is otherwise engaged, 
he must transfer it to another Magistrate under Chapter XVI. He must then 
take the statement on oath of the original complainant before the police, 
he must hear his evidence under section 202, and, if necessary, he can allow 
the persons accused, if they choose to appear, to cross-examine, and 
adduce witnesses to show the falsity of the case.” 
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Mr. K. N. Chaudhuri (with him Bahu Manmatha 
Nath Mukerjee and Bahu Jyotish Chandra Bhutta- 
charjee)., foi’ the petitioner. The last order under 
s. 476, made, not at or about the time of the termination 
of the original case, but a montli-and-a-half later, 
on the suggestion of the District Magistrate, is bad: 
Begu Singh v. "Emperor (1). The proceedings of the 
2;-}rd August are also without jurisdiction, as the 
Magistrate had no seisin of the case at the time. The 
procedure followed in tliis case, of permitting the 
accused to cross-examine and i)roduce evidence, is not 
warranted by s. 202 : see Baidya Nath Singh v. 
Musprati (2). 

No one appeared for the Crown or the opposite 
party. 

Shaefuddin and Coxe JJ. The petitioner, Bhim 
Lal Sah, on the 2nd January, 1912, complained against 
Atraj Singh and others of having committed certain 
offences. On this the following order was passed: 
“Complainant to prove his case on 18th January, 1912. 
Accused may cross-examine.” No local investigation 
was ordered. No reasons were recorded for distrust- 
ing the complaint. Indeed, it is difficult to see what 
reasons there could be. The order was absolutely 
illegal, and, considering how opposed it is to the plain 
words of the Code, and liow frequently orders of this 
kind have l)een condemned, it is very difficult to 
understand how the Magistrate wlio passed it could 
liave believed that he was doing what he was entitled 
to do. The case dragged on till near the end of 
February, when the complaint was dismissed. The 
pro.secatlon of Bhim Lal was then ordered under 
s. 211, The case then seems to have come before this 
Court, and this Court held that the accused persons 

(1) (1907) I. L. U. 34 Calc. 551. (2) (1886) I. L. R. 14 Gale. 141. 
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should be properly tried, and that until tliey had been 19I2 
tried the proceedings under s. 211 should be dropped. bhuTlal 
T hey were tried and acquitted by Mr. McGavin, Sah 
D eputy Magistrate, on the 1st August. A week emperor. 
later Mr. Warde Jones, another Deputy Magistrate, 
called on Bliim Lai to show cause wdiy he sliould 
not be prosecuted under s. 211, and, finally, on the 
23rd August, directed his prosecution under s. 476 
of the Criminal Procedui'e Code. The District Magis- 
trate, liowever, hesitated to act on this proceeding, 
and observed that the order ought to be passed by 
Mr. McOavin. Thereupon, Mr. McGavin passed the 
following order on the 16th September : “ Petition 
purporting to show cause against j)rosecution under 
s. 211 filed. The cause shown is not good. Draw up 
proceedings under s. 211 of tlie Indian Penal Code.” 

The petitioner then obtained this Rule on the District 
Magistrate to show cause why his prosecution sliould 
not be set aside on the first, second, third and sixth 
grounds mentioned in his petition. The Rule must 
clearly be made absolute on the tliird ground. The 
order of Mr. McGavin purports to have been iiassed 
under s. 476 of the Criminal Procedure Code. Row, if 
he had thought that action ought to be taken under 
that section, he ought to have passed the order one-und- 
a-half months before. The fact that he did not do so 
indicates very strongly that he did not at the time 
think it necessary, and that the belated oixler of the 
16th September does not represent his indeiiendent 
judicial ojiinion. As to the order of the 28rd August, 
it is unnecessary to waste words on it. There was 
no judicial proceeding of any sort or kind before 
Mr. Warde Jones, and his order for the prosecution of 
the petitioner was altogether beyond his jurisdiction.. 

We are, however, informed that the persons 
accused by Bhim Lai petitioned for his prosecution, 

31 
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and we liave considered whether Mr. McGavin’s 
order can be treated as one under s. 195 of the 
Criminal Procedure Code. Clearly there may be 
cases in which a Court may not think it necessary 
in the public interest to take action under s. 476, 
but may be willing to allow the person injured to seek 
redress. In such a case it is not necessary that the 
order should be passed at or near the time of the dis- 
posal of the original case. But, considering how 
illegally and unnecessarily Bbim Lal has been harassed 
in these proceedings, we do not think that his further 
prosecution should be sanctioned. 

The Deputy Magistrate in charge, Mr. Warde 
Jones, has submitted an explanation, and with, 
reference to this Court’s condemnation of the practice 
of securing the attendance of the accused person, says 
that it is a “matter of common practice that when cases 
are inquired into locally under s. 202 of the Crimi- 
nal Procedure Code by judicial and non-judicial 
officers, the statements of accused persons and their 
witnesses are almost always taken ; and inasmuch as 
s. 202 of the Criminal Procedure Code does not 
specifically forbid such procedure, and in the present 
case the accused persons availed themselves of the 
option given them to cross-examine, put in statements 
and adduced evidence, I followed the practice.” He 
refers to another decision of this Court in which, in his 
view, this practice was sanctioned, and asks for 
guidance. 

It may be observed that the Deputy Magistrate 
appeai-s to be in error in supposing that there was any 
local investigation under s. 202 in this case, but 
leaving that aside, we may express our hearty con- 
currence in the condemnation pronounced by the 
former Bench on the practice of conducting these ,, 
preliminary inquiries in the presence of the accused. 
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The practice of making the accused a party to such 
proceedings was condemned in Bnidya Natfi. Simfh v. 
Mn,spratt (1), and its futility i.s obvious. . We do not 
suppose tliat Magistrates have so little to do tiiat they 
prefer trying cases twice over, and it is difficult to 
avujid a feeling of uneasiness lest tlie object of the 
practice may not be to l)ara.ss complainants and deter 
tliem from seeking relief in tlie Criminal Courts. 

As regards the case cited by tlie Deputy Magistrate, 
we are, with the greatest resiiect, unalile to agree witli 
the view e.xpressed that, in inquij-ies under s. 2l)2, 
the accused sliould lie allowed, if necessary, to cross- 
examine tlie complainant’s witnesses. Or rather, we 
shoidd say tliat, in our opinion, it cannot ever be 
necessary. The expression of this view was not 
necessary to the decision of that case, and we do not 
tliink that it need be referred to a Full Bench. 

'WLicn a man files a complaint and supports it by 
his oath, mndering himself liable to pro.secntion and 
imprisonment if it is false, he is entitled to be believed, 
unless there is some aiiparent reason for disiielieving 
him; and he is entitled to have the pei'sons, against 
whom he complains, brought before t he Court aud tried. 
In the present case there was at first, at any I'ate, no 
reason wliatever for distilisting the truth of the 
complaint, and tlie case should have been tried without 
further delay. 

E. H. M. Bulft nbsolufe. 


451 


1912 

JtlUM I. At, 
Saii 

i\ 

Kmi'EEdii. 


(1) 1. L. n. 14 Calc. 141. 



452 


1912 
Dec. 17. 


INDIAN LAW REPORTS. [VOL. XL. 
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Before S epTien and D. Chatter jee JJ. 

KAILASH CHANDRA NAG 

V. 

SECRETARY OF STATE FOR INDIA.* 

Punitive Police — Cosis^ apportionment of — Police Act (F of 1861 as 
amended by Act VIII of 1805)^ ss. cl- (4), 16 District Magistrate^ 
duty of—Amoxtnt realized on apportionment made by a Deputy 
Magistrate, effect of— Secretary of State for India^ suit against^ if 
maintainable. 

An apportionment of costs made by a Deputy Magistrate, under s. 15, 
cl {4) ot the Police Act, for maintenance of a police force, is illegal. 

Where, therefore, an apportionment of costs having been made by a 
Deputy Magistrate, and which, on appeal, having been af&med by the 
District Magistrate, the amount of costs assessed was recovered from a 
person under s. 16 of the Act by distress warrant : — 

Eeld^ that the amount not being legally realized, a suit for the 
recovery thereof would lie against the Secretary of State for India in 
Council. 

SJiivahhajan v. The Secretary of State for Lidia (1) referred to. 

Second appeal by Kailash Obandra Nag, tbe 
plaintiff. 

This appeal arose out of an action brought by tbe 
plaintiff against the Secretary of State for India in 
Council to recover Rs. 131-4 as., being the amount of 
taxes assessed and costs of distress warrant. The 
plaintiff’s allegation was that, in pursuance of two 

^ Appeal from Appellate Decree, No. 1525 of 1910, against the decree 
of H. Walmsiey, District Judge of Mymensingb, dated Jan. 17, 1910, 
conhrmiog the decree of Probodh > Chandra Boy, Officiating Munsif of 
Sherpur, dated March 26, 1909. 

(1) (1904)1. L. B. 28 Bom. 314. 
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proclamations dated the 10th August, 1907, by the 
Government of Eastern Bengal and Assam under the 
powers conferred on it by the Police Act (V of 
18611, some additional police force.s were employed 
in the areas within the jurisdiction of the police- 
stations of Sherpur and Nalitaljari, in the district 
of Mymensingh, at the cost of tlie inhabitants thereof; 
that he w’as assessed to pay various sums by a 
Dei)Uty Magistrate, instead of the District Magistrate; 
that the District Magistrate rejected his (the ]>laint- 
iif’s) objection to the assessment ; that subsequently 
distress warrant liaving been issued l)y the Subdivi- 
sional Officer of Jam.aI])ore for realization of taxes 
assessed upon him, he had to pay the aforesaid sum, 
and hence the suit was brought by him against the 
Secretary of State for India in Council, after giving 
notice under section 424 of the Code of Civil Procedure. 

The defendant iileaded, infer alia, that the assess- 
ment made was not illegal and wnthout jurisdiction, 
and that the suit against him wais not maintainable- 
The Court of first instance gave etfeet to the contention 
raised by the defendant, and dismissed the suit. 

On appeal, the learned District Judge of MymeJi- 
singh affirmed the decision of the first Court. Against 
this decision the plaintiff appealed to the High Court. 

Bahu Earn Chara7i Mitter, for the respondent, 
raised a preliminary objection that no second appeal 
lay in the case, as the suit out of which the appeal 
arose was of the nature cognisable by a Court of 
Small Causes, its value being less than Rs. 500. 

Babu Kishori Lai Sarkar (with him Babit, Miikmul 
Nath Eoy and Bahu Akhilbandhu Guha), for the 
appellant, submitted that such a suit was excepted from 
the cognisance of a Court of Small Causes under Art. 3 
of Sch. II of the Provincial Small Cause Courts Act. 
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The suit was maintainable against the Secretary 
of State for India in. Council. 'By 21 & 22 Viet., c. 10(1, 
the Groverument of India is a corporate body, and the 
Secretary of State for India in Council stands in the 
position of the Bast India Company, against whom 
any action could be brought by any party ; and the 
question of the “ Acts of Sovereign,” as stated in the 
judgment of the lower Court, does not arise. 

Under section 15, clause (4) of the Police Act, the 
assessment and the apportionment must be made by 
the District Magist].'ate. In the present case the 
District Magistrate did not assess ; it was a Deputy 
Magistrate who assessed, and the assessment was con- 
sequently illegal. The mere fact that the matter went 
up on appeal to the District Magistrate, and the appeal 
was dismissed by him, does not make the assessment 
valid. [Stephen i. If the assessment is illegal, why 
is the Secretary of State liable ?] The Secretai-y of 
State has realised the money and, being in possession 
of money to which he is not entitled, is liable : see 
The Secretary of State for India v. Hari Bhanii (1). 
The Secretary of State is liable for money improperly 
received by a public servant acting ostensibly under 
a statute, in the event of the money finding its way 
into the Public Fund. Under section 16 of the Police 
Code the money passes into the Police Fund and 
therefore to the Public Fund. He .relied on 21 & 22 
Viet., c. 106, s. 65, and on the cases of Shivahhajan 
V. Secretary of State for India (2) and Collector of 
Furreedpore v. Gooroo Doss Boy (3). 

Babu Bam Charan Mitter, for the respondent. 
The assessment was made by a Deputy Magistrate, 
and it was confirmed, on appeal, by the District Magis- 
trate. This was a substantial compliance with the 

tl) (1882) J. L. E. .5 Mad. 273. (2) (1904) I. L. B. 28 Bom. 314. 

(3) (1869) 11 W. R. 425. 
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reqairemeuts of the Act. Had the plaintifS not appeal- 1912 
ed, the apiDortionment would have l)ee.n illegal. Kailash 

The suit is not maintainable against the Secretary Chanpba 
of State. He is not liable for the money realised from 
the plaintiff. If the money had gone to the coffers of 
the Secretary of State, he would undoubtedly be liable. i,-,)it Y vwa. 
In the i)resent case, the money realised was a part of 
the general Police Fund, and is therefore not a part 
of the Public Fund. He refemed to the case of 
Shivabhaian v. Secretary of State for India (1) in 
su])port of his contention. 

Babu Kishori Lai Sarkar, in rejjly. 

Cur. adv. vult. 

Stephen and D. OHATTBR.rBB J.T. The facts of this 
case, so far as they are material to the decisioii 
of the questions before us in second apiieal, are as 
follows : 

In August, 1907, the Government of Eastern Bengal 
and Assam, acting under .section 15 of the Police Act 
ISGl (as amended by the Amojidment Act of 1895)i 
declared that from the conduct of the inhabitants of 
certain parts of the district of Mymensingh it was 
exi)edient to increase the number of police in those 
places. Their number was accordingly increased, 
and under section 15(4) it became the duty of the 
District Magistrate to api)ortion the costs among 
the inhabitants of the places in question : but the 
apportionment was, as is admitted by the respondent, 
made by a Deputy Magistrate. The present appel- 
lants api^ealed to the District Magistrate to alter the 
apportionment, and he dismissed the appeal, but 
it is impossible to hold that this amounted to the 
maf ing of an apportionment by him, under the rather 
stringent terms of the sub-section in question. Aftei’ 

(1) (1904) I. L. B. 28 Bom. 314, 325. 
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the dismissal of the appellant’s appeal, the amount 
assessed on him was recovered, under section 16, 
by distress, and we must suppose was applied to 
the maintenance of the police force, as provided in 
that section. 

The first point raised before us is whether the 
amount of his apportionment was legally realised 
from the appellant, and, for the reasons we have 
stated, we must hold that it was not. 

A second question then arises whether the Secre- 
tary of State was rightly sued. The wrong that the 
plaintiff alleges he has suffered is that money has 
been unlawfully taken from liim : the remedy he 
seeks is that it may be restored to him. We must 
suppose that the money has, at one time at least, been 
at the disposal of the Local Government, and been 
applied by its officer according to law. On these facts^ 
the liability to repay the money has been incurred 
by some one : has it been incurred on account of the 
Government of India ? If it has, the revenues of 
India are chargeable (21 and 22 Viet., c. 106, s. 42), 
and the Secretary of State, to whose control the 
revenues of India are subject, is the right person to 
be sued {Id., s. 41), and in considering this question 
we may take the Government of India to be, not the 
Governor-General in Council, but, to use an older 
phrase, “the superintendence, direction and control of 
the country ” [Sivabhamn v. Secretary/ of State (1)] 
which seems to include the Local Government. We 
are of opinion that we must answer the question we 
have propounded in the affirmative. It has not been 
argued before us that the Local Government has 
power to raise any money which is not under the 
general control of the Secretary of State, and we are 
not aware that his liability for money raised under 
(1) (1904) I. L. B. 28 Bora. 314, .821. 
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colour of the law for tlie benefit of the Local Govern- 
ment has been .saved, as it may have been in the case 
of money levied or received by a Municipal Corpora- 
tion or a District Board. Consequently, applying the 
rule laid down in Sivahhajan^. Secretary of State (1), 
the conditions which would afford a princiixil exemp- 
tion for the act of an agent have not been excluded, 
as a principal cannot retain money iini)roperly receiv- 
ed for his use by his agent. 

The same result may be reached by another road. 
The money in question in this case was received 
for the benefit of the Local Government, for it was 
received to defray the expen.ses of a police force 
under its immediate control, according to its disposal. 
Suits against the Government of India may be 
instituted against the Secretary of State, under section 
416 of the Code of Civil Procedui’e, 1882, under which 
this suit was brought, and by section 2 of the same 
Act the Local Government is included in the exx)re.s- 
sion “the Government of India.” If the Local Govewi- 
ment is liable, it is therefore correctly sued as the 
Secretary of State in Council, and we inive not been 
invited to decide any question of liability that may 
arise between the Secretary of State and tlie Loctd 
Government. 

We are, therefore, of opinion that this suit is 
rightly brought against the Secretary of State, and 
tliis aiii)eal is tlierefore allowed ; the judgment of tlie 
lower Apx^ellate Court is set aside, and the suit is 
decreed in favour of the plaintiff, who is entitled to 
his costs in all the Courts. 

S. C. G. Appeal alloived. 

(1) (1904) 1. L. R.28 Bom. 314. 
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V. 

BHIMRAJ RAM/ 


Easement — Flow of loater over servient tenement m a definite channel^ if 
necessary for acquiring right of easement. 


The fact ‘that water flows over the surface of the servient tenement 
without a definite channel for its carriaj^e, cannot prevent the acquisition 
of an easement. 

Bidhoo Bliusan Palit v. Beny Madhab Mammdar (1) overruled. 


The reference to Full Bench by Doss and Richard- 
son JJ. was as follows : — 

“The plaintiffs instituted this suit nominally for the purpose of 
recoverini:^ possession of a strip of land 31 cubits in length and IJ cubits 
in width, but substantially for the purpose of preventing the defendants 
from exercising in respect of the land certain easements which they 
claim. Those easements are — (i) to maintain a roof which projects 
over the laud, and to discharge rain water from this roof ; (ii) to discharge 
water into the land through a drain, whici> ends in a wall standing on the 
boundary of the defendants’ land, contiguous to the land to which the 
dispute relates. 

In the Court of first instance the learned Munsif found that the 
defendants had acquired these easements, and dismissed the suit. 

In the Court of Appeal below the learned District Judge confirmed the 
Munsif s decree in respect of the over-hanging roof, but as regards the 
drain lie modified the decree and directed that the drain should be closed. 

The defendauts have appealed to this Court from the decree of the 
District Judge, so far as it is adverse to them. The plaintiffs have not 
appealed, and we have therefore to deal only with the second of the two 
easements claimed. 

** Eeference to a Full Bench in Appeal from Appellate Decree, Isfo. 1931 
of 1908. 


(1) (1903) 8 0, W. N.244. 
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to that tbe learnoci District Judge niakes tbe following obser- 
vations : — 

“ But, accepting the case of the defendants in full, I think that the 
plaintiffs ought to have succeeded in respect of the drain. Three out of the 
four witnesses of the defendants admit that the water whiclt flows from this 
drain does not flow in any defined channel ; and the fourth witness, who 
says that it does flow in a channel which it has scoured out, differs from 
all the other witnesses in saving that he has seen water flowing from 
the drain within tlie past year. This is nobody’s case, and I do not 
think his evidence is very trustworthy. In view' of the ruling Bidhoo 
BIm$a 7 i Palit v. Beny Madhah Mazumdar (1), tlie defendants cannot 
have the right to let their water pass in an undefined channel over the 
land of the plaintiffs. Again, it is very doubtful on the facts w'hether 
the defendants succeeded in proving that the right to let the water flow 
through tUe plaintiffs’ land had been exercised w'ithin tw'O years of the 
suit. In my opinion the suit ought to have been decreed with respect 
to the drain only.” 

These observations raise two questions : (i) whether the easement 
can be acquired under law, and (ii) whether in fact it has been acquired, 
and is a right which the defendants are entitled to exercise. 

As to tlie first question, w'e think w'ith gi*eat respect that the case of 
Bidhoo Bhman Palit v, Beny Madhah Mazumdar (1), on which the District 
Judge relies, is in conflict with earlier cases, and was w'rongly decided. 

In reference to certain cases to which we were referred at the hearing, 
W'e may point out that there is a large distinction betw'een a servient 
tenement, which has to bear the burden of receiving water discharged 
from a dominant tenement, and a dominant tenement w'hich, as against 
the servient tenement, is entitled to the uninterrupted flow' of water In a 
defined artificial channel. 

We may refer to the following cases in support of our opinion that 
there may be an easement of the nature of that here in question : — Kopil 
Pooree v. ManieJe Salioo (2), Imam Ali v. Poresh Mu?idul (3), Bala Bin 
Keshav Bava v. Maharu (4). 

in view of these cases, we think that the question, whether the case of 
Bidhoo Bhtisan Palit v. Beny Madhah Mazumdar (1) w'as correctly 
decided, should be considered by a Full .Bench. Should the Full Bench 
agree with us, the case should, w'e think, be remanded to tlie lower 
Appellate Court to be re-heard with reference to the question wiiether 
the defendants have, in fact, the right which they claim. In connection 
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(1) (1903) 8 C. W. N. 244. 

(2) (1873) 20 W. R. 287. 


(3) (1882) I. L. R. 8 Calc. 468. 

(4) (1895) I. L. R. 20 Bom. 788. 
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■with that questifin ■we may observe that an easement may be acquired 
otlierwise than under the provisions of the Limitation Act ; Sajrvp, Koer v. 
Alul Sossteiii (1), Charu Surnolcar V. Dol'ouri Chmider Tkakoor (2). The 
difficidty, however, wliich necessitates this reference, liaving arisen in an 
appeal from an appellate decree, the ■wliole appeal must be referred to. a 
Full Bencil) for disposal under rule 2 of Chapter V of the Kules of the 
High Court, Appellate Side." 

The defendants, Mnnshi Misser and others, were 
the appellants, and the plaintiffs, Bhiinraj Ram and 
others, were the respondents in the api)eal to the 
High Court. 

Babu Lahshmee Naraijan Singh (with liim Babu 
Gamsh Dutt Singh), for the ax)pellants. My right 
is one of discharging water on my neighbour’s land, 
irrespective of the channel througli which it flows. 
There may be a right of easement, though there is no 
defined channel. The water coming out of my 
premises passed through an artificial drain. The 
finding is that I enjoyed this right over 20 years. 

[Jenkins O.J. But there is no finding as to your 
enjoyment of right two years before suit.] 

Yes, there is none. The point was discussed 
before the referring Judges. 

[Jenkins O.J. But there must be a finding as to 
enjoyment within two years before suit, and you must 
also show a lost grant or the origin of your right.] 

But we may suppose that the case was under 
the common law, and not under section 26 of the 
Limitation Act. 

All decided cases are in my favour, the only ex- 
ception being Bidhoo Bhumn Palit v. Bmy Madhab 
Mazumdar (3). 

Babu Vmakali MuJeherJi, for the respondents, 
admitted that he could not resist the point of law, and 

(1) (1880) I. L. B. C Calc. 394. (2) (1882) I. L. E. 8 Calc. 966. 

(3) (1903) 8 C. W. N. 244. 
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referred to Peacock on Easements, pp. 118 and 119, and 
Bidhoo Bhusan’s case (1). He sulbniitted that, even 
if the point were decided against him, the case 
should be remanded for findings of fact as to the period 
of enjoyment of the alleged right. 

The judgment of the Court (Jenkins C.J., Habing- 
TON, Stephen, Mookerjee and Holmwood JJ.) was 
delivered by 

Jenkins C.J. The fact that the water flows over 
the surface of the servient tenement without a defi- 
nite channel for its carriage cannot prevejit the 
acquisition of an easement. We, therefore, thiulc that 
the case of Bidhoo Bfmsan Palit v. Beny Madhah 
Mazximdar (1) was not correctly decided. We must 
accordingly remand the case to the lower Ax^pellate 
Court, in order that it may be determined, whether 
a right has been acquired to discharge water into the 
servient tenement through a drain, which ends in a 
wall standing on the boundary of the defendants’ 
land, and, secondly, whether, having regard to the pro- 
visions of section 26 of the Limitation Act, the present 
suit lies in respect thereof, and to dispose of the case 
accordingly. 

The costs in the High Court, including the costs of 
the reference, will abide the result. 

s. M. Case remanded. 
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FULL BENCH. 


Before JenJdns Hwringlon^ Stephen^ Mookerjee and Holm wood JJ, 


SHAMBHU NATH SINGH 


V. 

SHBO PEJRSHAD SINGH.^ 

Landlord' $ interest f meaning of— Bengal Tenancy Act (K/// of 18S5) 
s, 148^ cl, Qi), 

By the term ‘^landlord’s interest” in s. 148, cL G), of the Bengal 
Tenancy Act, is nieant the interest of the person entitled to receive the 
rent from the tenant at the date of the application for tlie execution of the 
decree. 

The reference to a Full Bench by WoodrotEe and 
Richardson JJ. was as follows 

“ This second appeal arises out of an application under section 47 of the 
Code. The judgment-debtor objected to execution, which was disallowed. 
The appellant is the admitted landlord of a village. He granted a ticca of 
it to certain persons, which expired on the 15tn June, 1908. During the 
pendency of the lease the ticcadars obtained a rent decree. This they 
assigned to the appellant on tlie 12th June, 1908, three days before the 
expiration of ttieir ticca. On the 22nd September, 1908, the assignee 
appellant took out execution. Tlie respondent judgment-debtors contended 
that the appellant was not entitled to execute the decree, by reason of tlie 
provisions of section 148 Qi) of the Bengal Tenancy Act, which runs as 
follows : — “ Notwithstanding anything contained in section 232 of the Code 
of Civil Procedure, an application for the execution of a decree for arrears 
obtained by a landlord shall not be made by an assignee of the decree, unless 
the landlord’s interest in the land has become, and is, vested in him.” Jhe 
application for execution was refused by both Courts on the authority of the 
decision, Dwarha Nath Ben v. Peari Mohan and reported in 

short notes, p. XIX, This case appears to us in point, notwithstanding 
certain distinctions which are sought to be made, niz,^ that there the assign- 
ment was after, and not before, the expiration of the term of the lease, and 

Reference to a Full Bench in Appeal from Order 'No. 469 of 1909. 

0) (1896) 1 0. W. K. 694. 
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there was a third party. The principle of that decision appears to be tliat 
the meaning of the word ^'landlord ” in the phrase unless the landlord’s 
interest in the land, etc.,” has the saiue limited signilicance ns tlie term 
“ landlord ” in the preceding part of the clause. If this he so, then the 
word “ landlord ” in tliis case refers to the ticcadars^ and as the tlccadars' 
or assignors’ interest had expired, it was not vested in the appellant at tiie 
time of his application for execution. On the other hand, the loanied 
pleader for the appellant relies on the decision Maumotha Nath Mitter v. 
RaJchal Chmidra Teicaryil) where it was said that tiie section does not 
Bpeak of the assignor’s interest, but of the landlord’s interest. It is con- 
tended on behalf of the appellant that the term “ landlord ” in the phrase 
cited means the person who at the date of execution is entitled to receive 
rent from the tenant, in whatsoever way such right may be vested in liim, 
including tiie present case where the landlord, by the execution of the tlcca^ 
divested himself of the right to collect rent, which again became vested in 
him on the expiration of the ticca. This appears to us to he a reasonable 
view of the section, and to meet its policy which was, as wo conceive it, to 
secure that strangers to the land should not be allowed to speculate in 
decrees for rent, and possibly harass the tenant, and that the only person who 
could execute was the person who, at the time of execution, was entitled by 
reason of a vested landlord’s interest, to demand rent. The later decision 
sought to distinguish the authority on which the lower Courts have relied, 
on the ground that the determiuation of a lease for a term was different in 
its legal consequences froni the purcliase of a permanent tenure such as a 
pntni and the annulment of a darpiitni. We are unable, however, to draAv 
any distinction of principle between this and the earlier case, which appears 
to us to proceed on the ground that the landlord’s interest in section 14B (A) 
means only the assignor or decree-holder’s interest. We, therefore, refer to 
the Full Bench the question : — 

Whether, by the term “ landlord’s interest,” in section 148 Qi) of the 
Bengal Tenancy Act, is meant only the assignor or decree- holder’s intensst, 
or the interest of a person entitled to receive rent from the tenant at the 
date of execution of the decree.” 


11115 

SliAMBHi: 

Xatii 

SiNtai 

V. 

Shko 
Pees! I A !> 
Six mi. 


Babu Jogesh Chandra Bay (wibli Mm Babu Biraj 
Mohan Majumdar) , for the appellant . My conten tioii 
is that only the person entitled to receive rent from 
the tenant can execute the decree. That is the policy 
of law. The w^ord “ landlord ” is defined in the Bengal 
Tenancy Act. The case of Dwarka Nath Sen v. Peari 

(1) (1909) 14 0. W. N. 7 55!. 
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Mohan Sen (1) is uot really applicable. In that case 
the landlord’s interest was transferred to three persons 
— two being landlords and one a stranger. All three 
jointly applied for execution. The question might 
arise w^hether such a joint application was competent- 
Mamirattan Nath v. Hari Nath Das (2) may throw 
some light on this point. The case of Manmotha 
Nath Muter v. JRakhal Chandra Tetvary (S') is correct 
in principle. 

jifr. S. A. A. Asghur (with him Babn Sarada Pra- 
sanna Eay and Maiilvi Muhammad Yusuff), for the 
respondents. It is no question of convenience. The 
exact construction of the section is to be considered. 
Tlie interest of a particular individual is in question 
in section 148 (h). By the term “ landlord’s interest” 
is meant the interest of the person who assigns. If A 
assigns his interest to B for a term, and B's interest 
expires, C (the tenant) is not a tenant of A after B’s 
term exxhred. 

[Holmwood J. Whose tenant is he then ?] 

Section 148 (h) is clear. In this case, only the 
decree was assigned. 

[Jenkins C.J. But his interest also expired.] 

The judgment of the Court (Jenkins O.J., Haeing- 
TON, Stephen, Mookebjee and Holmwood JJ.) was 
delivered by 

Jenkins O.J. We are of opinion that by the term 
“landlord’s interest” in section 148, clause (/i) of the 
Bengal Tenancy Act is meant the interest of the 
person entitled to receive the rent from the tenant 
at the date of the application for the execution of the 
deci'ee. The result is that the appeal is allowed, and 
the execution will proceed in the usual way. 

(1) (1896) 1 0. W. N. 694. (2) (1904) 1 0. L. J. 500. 

(3) (1909) 14 0. W. N. 752. 
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Tlie appellants are entitled to the costs of tliis 
Court, including the costs of this reference and tlie 
costs in the lower Appellate Court. 

S. M. Appeal allowed. 


CRIMINAL REVISION. 


Before Sharfuddin and €o(ce J^, 

^PHANINDAR SINGH 

V, 

EMPEROR.* 

Collector — Jurisdiction — Complaint to Collector of the Dutrict under s, 
5S(S) of the Bengal Tenancy Act (VIII of 188 6)~Transfer of inquiry 
to Subdlvisional Officer for disposal — Deputy Collector — Jurisdiction of 
S-ubdivisional Officer to hold such inquiry and to direct a pnmeiition 
for fabrication of false evidence — Bengal Tenancy Act, ss,f(18X SS(S) 
—Government Notification of 19th September, 1910 — Reg. IX of ISSS 
8g, 20 and 21 — Criminal Procedure Code {Act V of 1898) s. 470. 

Under %. %16) of the Bengal Tenancy Act, and Government Notification 
of the 19th September, 1910, a Subdivisional Officer is a Collector ” and 
is authorized to hold an inquiry under s. 68 {$') of the Bengal Tenancy Act 
A Collector of tlie district has power, on complaint made to him, to 
transfer such inquiry for disposal to a Subdivisional Officer who is, under ss. 
20 and 21 of Beg; IX of 1833, subordinate to the Collector, and is required 
to perform all the duties assigned to him by that functionary. 

Wliere, therefore, a complaint under s. 58 (S) of the Bengal Tenancy Act 
waa made to the Collector of the district, and transferred by him for disposal 
to the Subdivisional Officer, who found that certain rent receipt books, hied in 
the course of the inquiry, had been fabricated : — 

Held, that the latter had jurisdiction, under s, 476 of the Criminal 
Procedure Code, to direct a prosecution of the offenders for offences tinder ss. 
193 and 196 of the Penal Code. 

** Criminal Kevision No. 1609 of 1912, against the order of A. E. Toplis, 
Subdivisional Officer of Barb, dated Oct. 14, 1912. 
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The facts of tlie case were as follows. On 3rd J uly 
1912 one, Riicktoo Singh., institated a complaint under 
s. 58(5) of the Bengal Tenancy Act before the Collector 
of Patna, stating that he was a tenant of mauza 
Mahomed Sayadpore, belonging to Sheo Prokash Singh, 
Ohander Prosad Singh and others, that he had sent the 
zemindars his rent by a money order which they had 
refused to receive, whereupon he had deposited the 
amount in the Treasury, and that they had not granted 
him a receipt but had, neverthless, brought rent suits 
against him. Rucktoo Singh also alleged that the 
zemindars had granted Jcutcha receipts to tenants. On 
25th July, the Collector issued notices on the pecitioner, 
Phanindar Singh, and 12 other zemindars, calling upon 
them to show cause why they should not be fined 
Rs. 50 under s. 58(5) of the Bengal Tenancy Act. The 
petitioner and the others showed cause, and denied the 
transmission of the rent by money order and its depo 
sit in the Treasury. On the 16th August, the Collector 
transferred the case to the Subdivisional C'licer of 
Barh for disposal. The latter held an inquiry and 
took evidence on both sides. It appeared that, on the 
2nd October, 1912, in the course of such inquiry, eight 
counterfoil receipt books were put in, on behalf of 
Bhagwan Sahai, the agent of the zemindars, to prove 
the issue of regular rent receipts. On the 14th October, 
the Magistrate concluded the inquiry, and convicted 
the iretitioner Phanindar and the other zemindars, 
under s. 58(5) of the Bengal Tenancy Act, and fined 
them Rs. 10 each, holding that they had failed to 
deliver proper rent receipts to the complainant and 
other tenants without reasonable cause, and that, after 
the institution of the present proceedings, Bhagwan 
Bahai and Phanindar had the receipt books manufac- 
turerl, and receipts for the past four years distributed to 
such tenants as agreed to take them. On the same day 
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the Magistrate issued notices on Bhagwunand Phauiii- 
dar, under .s. 476 of the Criminal Procedure Code, 
to show cause why they should not be prosecuted, under 
ss. 193 and 196 of the Penal Code, for intentionally fabri- 
cating false evidence. They showed cause on the 29th, 
but proceedings under s. 476 of tlie Criminal Procedure 
Code were drawn up against them. The petitioners 
thereupon moved the High Court, and obtained tiie 
present Rule to set aside the order directing tlieir pro- 
secution as ultra vires. Tlie District Magistrate, in 
his explanation, referred to CrOAmniment Xotification 
No. 1579T.R., dated 19th September, 1910, published in 
the Calcutta Gazette, Part I, p. 1323, which was a,s 
follows ; — 

“ In exercise of tiie, powers conferred by clause 16 of h. 3 of tlie Ikuigal 
Tenancy Act, tlie Lieutenant Governor is pleased to appoint all officers in 
charge of subdivisions in whicli s. 58 of that Act is in force to discharge, in 
their respective subdivisions, the functions of a Collector under the said 
section 58.” 

Mr. S. P. Sinha and Bahu Divarha Nath Mitter, 
for the petitioners. 

Mr. P. L. Roy and Bahu Amhicapada Ghoivdhry, 
for tlie opposite jiarty. 

Sharfuddin and Coxb JJ. This is a Rule calling 
on the Collector of Patna and also on tlie opposite 
party to show cause why the order passed by the Sub- 
divisional Officer of Barh, on the 29th Octolier, 1912, 
directing proceedings to be drawn u]! against the peli- 
tioner, under section 476 of the Criminal Procedure 
Code, should not be set aside, on the ground that it was 
passed without jurisdiction. 

It appears that, on a comiilaint by one Riicktoo 
Singh, a proceeding was instituted against the peti- 
tioner under clau.se (3) of section 58 of the Bengal 
Tenancy Act. The Collector of Patna transferred the 
case to the Subdi visional Officer of Barh. This officer 
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passed an ord er on the Idtli October, 1912. During the 
pendency of the proceedings before the Subdivisional 
Oflcer two other applications were made by two other 
tenants, similar to the one made by Eucktoo Singh ; 
and Eucktoo Singh also put in another before this 
oiiicet : whereupon an order was passed to this 
effect: — “Notice has already been served. File.” 
During the proceedings under section 58 the petitioner 
pat in a number of counterfoils, in order to show that 
he had, as a matter of fact, on receipt of rent from the 
tenants, maile over to them printed receipts. The Sub- 
divisioiial OflScer came to the conclusion that these 
coxinterfoils were forged documents ; and he thereupon 
recorded a proceeding, on the 14th October, 1912, under 
section 476 of the Criminal Procedure Code, for the 
prosecution of the petitioner under section 193 of 
the Indian Penal Code. 

An application was made to this Court, on the 
ground that this order for prosecution was ultra vires, 
inasmuch ;as the Subivisional Officer had no juris- 
diction in the matter, and it was also ixointed out that 
the Collector of Patna had no jurisdiction to transfer 
the enquiry into the complaint of Eucktoo Singh to 
the Subdivisional Officer of Barh ; thereupon this 
Euie was issued. 

The contention mr behalf of the petitioner is that 
section 58 of the Bengal Tenancy Act refers to the 
powers given to the Collector for the purpose of an 
enquiry under that section, and that the Subdivisional 
Officer was not a Collector. Then it is also contended 
that, even supposing that all Subivisional Officers 
are Collectors, the Collector of the district had no 
power to transfer an enquiry, under section 58 of the 
Bengal Tenancy Act, to another officer who had the 
powers of a Collector ; our attention has been drawn 
to clause (16) oi section 3 of the Bengal Tenancy Act, 
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which defines the word “ Collector.” According to 
that clause a “Collector” means a Collector of a 
district, or any other person appointed by the Local 
Government to discharge any of the functions of a 
Collector under this A.cb. And it is contended that 
the Collector of a district is, no doubt, a Collector 
under this definition, and that any other oflicer would 
become a Collector if appointed by the Local Govern- 
ment to discharge any of the functions of a Collector. 

The learned District Magistrate has submitted 1o 
this Court an explanation. In it he refers to Govern- 
ment Notification No. 1579T. R., dated the 19th Sep- 
tember, 1910 and jDublished at Part I, page 132H, of tlie 
Calcutta Gazette of the 28th idem ; and he points 
out that under this notification all SubdivisLonal 
OfiScers are authorised to discharge, in their resi)ective 
subdivisions, the functions of a Collector ujider 
section 58 of the Bengal Tenancy Act. So there can be 
no doubt that Subdivisional Officers under this 
notification are also Collectors. 

We now proceed to deal with the question whether 
the Collector of Patna had any jurisdiction to transfei' 
the inquiry under section 58 of the Bengal Tenancy 
Act to the Subdivisional Officer of Barh, who was also, 
under the above notification, a Collector. Under 
section 20 of Regulation IX of 1833 it is provided tliat 
a Deputy Collector appointed under this Regulation 
should be, in all respects, subordinate to the Collector 
under whom he may be placed, and is required to 
perform all duties assigned to him by that functionary. 
Under section 21 it is in the discretion of the Collector 
to employ them generally in the transaction of any 
part of the duties of a Collector. 

A Subdivisional Oflicer is none the less a Deimty 
Collector because he is specially authorised to perform 
certain functions of a Collector, and a Collector, in our 
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opinion, is authorised to transfer to him Oollectorate 
work which he has power to perform, though having 
regard to the wording of the Tenancy Act, it may well 
be that an enquiry under section 58 would not be 
transferred to him, if he were not specially authorised 
to perform the functions of a Collector. We think, 
therefore, that the action of the Subdivisional Officer 
was within his powers. For these reasons the present 
Rule is discharged. 

E. H. Bl. Rule discharged. 


CRIMINAL REVISION. 


Before Sharfuddin a7id Richardson JJ. 


LEAKAT HOSSEIN 


V. 

EMPEROR.* 

Procession — Commissioner of Police — Orders prohibiting a public procession 
and a particular individual from joining it — Legalitg of such orders — 
Public notice of order necessity of — Power of Indian Legislature to 
make police regulations regarding public processions — OalcuUa Police 
{Beng. If of X866) ss, 62 A (4). 102 A — Qalcutta Suburban Police 
Act {Beng . II 0'^ 1866) ss. 39 A {4).^ 49 A — Calcutta and Suburban 
Police (Amendment) Act (Beng. Ill of 1910) ss, 16 and 31. 

Sub-sectioB (4) of s. 62A of tlie Calcutta Police Act, and of a. 39A 
of the Kiiburlmu Police Act, must be strictly construed. It empowers the 
OummiHsiuner of Police, when he considers it necessary to do so for tlie 
preservation of the public peace or public safety, to prohibit a procession 
or public assemldy, but not a particular individual from taking part in 
the same. ' 

Criminal Bevision No. 1613 of 1912 against the order of D. Swiuhoe, 
Chief Presidency l^lagistrute, Calcutta, dated Sept. 24, 1912. 
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Tlic sob-section does not require any public notice of an order passe<l 
thereunder to be given, within the meaning of ss. 1 02 A of tijo Gahmita 
and 49A of the Suburban Police Acts. 

Semhle : Indian Legislature is competent to make police regulations 
of the kind in the int(;rests of t'lie public peace and safety. 

The petitioner, who professed to he a swadeshi 
preacher, was tried by the Chief Presidency Magistrate 
under the Calcutta Police Act (Beng. IV of LSdf!), 
s. 62A (6), as added by the Calcutta and Siiburhan 
Police Amendment Act (Beng. Ill of 1910), s. 10, and 
convicted and sentenced thereunder, on the 24tl] 
September, 1912, to a fine of Rs. 100. It appeared 
that, on the 3rd August 1912, the petitioner sent a 
copy of a i^rinted notice to Sub-Inspector S. C. Mitter, 
containing an invitation to the public to take part 
in two meetings and processions proj)osed to be held 
on the 7th. Thereupon, on the 4th, the Commissioner 
of Police, imrporting to act under the Calcutta and 
Suburban Police Acts, passed an order, in the terms 
set out in the judgment of the High Court, pro- 
hibiting the i>etitioner by name from having any 
concern with any procession or public assembly 
convened for the 7th, and a farther order directing 
the petitioner to comply with the same. The two 
orders were served personally on the petitioner at 
his house, bat he replied by a notice to Sub-Inspector 
N. N. Mozumdar declining obedience to them. On 
the 5th, the Commissioner of Police issued a fresh 
order, under the same Acts, x)rohibiting any proces- 
sion or public assembly on the 7th in connection with 
“ Boycott ” day . On that date the petitioner collected 
an assembly and was leading it in Cornwallis Street, at 
about 7 A. M., when Inspector N. X. Bose met it, and 
after questioning the petitioner as to his disobedience 
of the orders of the 4th, showed him the order made 
by the Commissioner of Police on the 5th, and asked 
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him to disperse the crowd, but the petitioner refused 
to do SO; and at his call the processionists shouted out 
“ Bande Mataram" The procession was dispersed 
by the police, and the petitioner was arrested but 
released immediately on executing a bond. Shortly 
after, he re-formed the assembly and led it to Sukea 
Street where it was stopped and dispersed by the 
police. The petitioner was prosecuted and convicted 
as stated above, and he thereupon moved the High 
Court and obtained the present Rule. 

Mr. N. C. Sen and Bahu Narendra Math Set, for 
the petitioner. 

The Standing Counsel {Mr. B. C. Mitter), for the 
Crown. 

SHARFUDCm AND RiCHAEDSON JJ. This Rule was 
issued upon the Chief Presidency Magistrate to show . 
cause why the conviction of the petitioner and the 
sentence passed upon him should not be set aside, on 
the ground that the order of the Commissioner of 
Police, dated the 4th August, 1912, does not come 
within the scope of clause (4) of section 62A of the 
Calcutta Police Act (Beng. IV of 1866), and clause (4) 
of section 39A of the Calcutta Suburban Police Act 
(Beng. II of 1866). The two sections are in identical 
terms, and were inserted in the Acts referred to by 
the Calcutta and Suburban Police (Amendment) Act 
(Beng. Ill of 1910). 

Clause (4) runs as follows : — “ The Commissioner of 
Police may also, by order in writing, prohibit any 
procession or public assembly, whenever and for so 
long as he considers such prohibition to be necessary 
for the preservation of the public peace or public 
safety ; Provided that no such prohibition shall remain 
in force for more than seven days without the sanction 
of the Lieutenant-Gpvernoi-.” 
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The facts of the case ai*e these. The petitioner, 
Leakat Hossein, describes himself as a stvacleshi 
preacher. He says tiiat since some time in 1905 
he has led hundreds of processions in Calcutta and 
elsewhere in furtherance of the swadeshi movement. 
On the 3rd August, 1912, Sub-Inspector S. C. Mitter 
received a printed notice from the petitioner, being 
a copy of a notice which he had publi.shed, or was 
intending to publish, inviting the public to take part 
in two processions and meetings on the 7th August. 
On the 4th August, the Coiumissioner of Police jjassed 
the following order : — 

“ Wlierens it appears to tlie Goinmissiooer of Police that it is necessary 
for tlio pi-eservation of the public peace that lie should, prohibit any proces- 
sion or public assembly in whicii you, L;nkat Hossein, have or may luivo 
any ooncern whatsoever, on tlie 7tli of Aug'ust, 1912, within the Town and 
Suburbs of Calcutta, the Commissioner of Police, hi pursuance of the 
provisions of section t)2A, clause { 4 ), of Act IV of 18B6 (B.C.), ami 
section S9A, clause (tl), of Act II of lS6b (B.C.), as modified up to the 
Ist June 1910, hereby prohibits you, the said Leakat Hossein, from having" 
any cniioern whatsoever with any procession or any public assembly on the 
7tli day of August, 1912, within the limits of the Town and Suburbs of 
Calcutta.” 

On the sfime dsiy, 4th August, 1912, the Commis- 
sioner of Police passed a further order requiring the 
Siiid Leakat Ho.ssein to comply with the order above 
set out. 

The two orderg'were, admittedly, served on Leakat 
Hossein personally. 

On the 5th August, the Commissioner of Police 
passed a third order to the following effect : — 

“ Whereas it appears to the Conimissiouer of Police, Ca’cutta, that it is 
necessai'y for the preservation of tlie public peace or the public safety that 
he sliouH prohibit any procession or public assembly which has any 
reference to the boycott mevement or the subject of the boycott of 
foreign or imported goods, or which has any reference to the celebration of 
what is known as the boycott day, the Commissioai^, of Police, in pursuance 
of the provisions of section 62A, clause ( 4 ), of Act IV of 18Gb (B.C*), and 
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section S9A, danse 0), of Act II of 1866 (B.G.), as inodifitMi up to the tirst 
.June, 1910, hereby prohibits any procession or public assembly on the 7th 
day of Au-i^iist, 1912, within the limits of the Town and the Suburbs of 
Calcutta, which has any reference whatsoever to tho boycott movement or 
the subject of tiie boycott of foreign or imported goods, or wiiich has any 
reference wliatsoever to the celebration of what is known as the b'jycott 
day, on the 7th of August, 1912 ” 

It is not disputed that the petitioner received 
this order on. the 7tli August, when lie was leading 
the first of the processions formed by him that 
day. 

Previously to the 7th August, the petitioner had 
expressed his intention to disregard the CouiiniS'- 
sioner’s orders of the 4t]i August, on the ground that 
they were illegal. 

On the 7tli, t.he petitioner was leading a procession 
along Cornwallis Street, at about 7 A. M., and what 
happened is thus described by the Magistrate 

‘■^Inspector N. N. Bose met the procession, and went up to accused and 
told him that he had been served with a notice from tiie Coiumissioiiei* 
prohibiting him from taking out a procession, and asked accused why he 
had done so. Accused said the orders served ou him were illegal, and he 
refused to disperse the procession. The Inspector asked him to disperse it, 
and showed him anotiier order of the Commissioner, Exhibit 8, proixibiting 
any procession on 7th August which had any reference to the boycott move- 
ment. This document was explained to accused. Accused asked one of 
his followers, Upendra Nath Chowdhury, to read it to him. Upendra. 
explained it to the accused ami signed it, but the accused refused to sign It. 
About this time the Deputy Commissioner, Mr. Lowman, witlx Inspector 
Mulcahy, came up. The processionists siiouted out JBamle Mataram ” at 
t]ie call of the accused. The accused was arrested, and tlie |,)rocession 
disperseri. The accused was immediately released on signing a bond, 
tshoitiy after, the accused again formed the procession, and led it down the 
street with banners flying till it reached Sukea Street, where it was stopped 
mid dispersed by Inspector Fazal/’ 

0j 3 these facts, the petitioner has been convicted 
under siib-clanse (ii) of danse (6) of section ^2A of 
the Calcutta Act, and sentenced to pay a fine of Hs. 100, 
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■or ill default to suffer rigorous imprisoiimexit for one 
■month. 

It is contended for the petitioner that the Oouimis- 
■sioner’s orders of the, 4th August were illegal, because 
they were addressed to the petitioner personal and 
•are not orders within the scoiie of clause (■4). Tliat 
■clause, it is argued, enables the Commissioner of 
Police, when he considers it necessary for the preser- 
-vation of the public iieace axid the public safety, to 
prohibit a procession or public assembly, but does not 
enable him to foi-bid individuals to join any proces- 
sion or public assembly which may be formed or held_ 
In our view, there is reason and force in tha t argumen t. 
A power, such as is conferred by clause ( 4 ), must 
be exercised strictly according to tbe terms of the 
.statute. It is one thing to say that a procession will 
not be allowed, and quite another thing to say tiiat, 
if a procession is formed, iiarticnlar individuals are 
not to join therein. We are of opinion that the law 
does not give the Commissioner power to discriminate 
between individuals in this way It was suggested 
by the learned Standing Counsel for the Crown that 
the Commissioner might prohibit a procession in 
which a certaix) person should take part, if he consi- 
dered that the presence of such person would be 
dfingerous to the public peace or safety. Assuming 
it to be so, it was not what,the Commissioner did. 
If regard be had only to his orders of the 4th August, 
no member of the processions formed on the 7th 
August disobeyed these orders, except the petitioner. 
The ixi’ooessions were not proluhited, but the jxeti- 
tioner was prohibited from taking part in them. 

Whatever may be said, however, as to the orders 
■of the 4th August and the first of the two processions 
which took place on the 7th August, we are clearly 
of opinion that, in forming and leading the second 
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procession the petitifcioner disoheyed the Commis- 
sioner’s order of the 5th Angnst, a perfectly good and 
valid order, and in so doing committed the offence of 
which he has been convicted. 

As to the suggestion that public notice of the order' 
of the 5th August should have been given, in the 
manner provided by section 102A of the Calcutta 
Act, and section 49A of the Suburban Act, these 
sections only lay down the procedure to be followed 
when imblic notice is required to be given by some 
other provision in the respective Acts. The clause 
now in question requires that an order made there- 
under should be in writing, but does not require that 
public notice should be given of it. As we have 
mentioned, it is not disputed that the order of the 5th 
August was brought to the petitioner’s knowledge. 

It was further suggested that the clause in question 
is ultra vires of the Indian Legislatures. The Rule 
was not issued on this ground, Avhich was not fully 
argued. We may say, however, that we see no reason 
to doubt that the Indian Legislatures are competent tO’ 
make j)oUce regulations of this kind in the interests 
of the public peace and safetj'. 

The 1 ‘esult is, that the Rule must be discharged. 


E. H. M. 


Rule discharged. 
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High Courts Ju7*isdiction of — 07'der imder s. 476 of th*i Criminal Procedure 
Code by Settlement Officer — Whether civil aj)pellate or criminal ajgjel- 
late side can revise — Criminal Procedure Code (Act V (f 1S98) ss. 439, 

476 — Civil Procedure Code (Act V of 1908)^ s. 115 — High Courts Act 
(24 S 25 Viet c, 104)^ ss. 14 and 15. 

Tn the case of an order passed by a Civil or Revenue Court under s. 470 
of the Criminal Procedure Code, — 

(i/ S. 439 of the Criminal Procedure Code has no application ; 

(ii) The High Court can exercise the powers vested in it by s. 1 15 
of the Civil Procedure Code or s. 15 of the High Courts Act ; and 

(iii) The Bench of the High Court exercising criminal jurisdiction 
cannot, as such, deal with the matter on revision, but the Judges composing 
that Bencli may do so, if authorised by the Chief Justice under s. 14 of the 
High Courts Act. 

Kali Prosad Clidtterjee v. Bhuban Mohbii Dasi (1) and Emperor v. 

Qopal Bdrik (2) considered and approved of to a certain extent. 

This Reference to Full Bench arose out of au appli- 
ca,tion uuder section 439 of the Oriininal Procedure 
Code and section 15 of the Charter Act made by 
Har Prasad Das, the accused. 

In 1911, survey and settlement proceedings were 
instituted in respect of a village in Shaliabad owned by 
the said Har Prasad Das. At the time of the attesta- 
tion in the settlement isroceedings there were disputes 
between Har Prasad Das and his tenants regarding 
the rate of reh^ and other matters. Har Prasad’s 

“ Iteforenoo to Full Bencli in Criminal Keviaion No. 031 of 1912. 

(1) (1903) 8 C. W. N. 73. (2) (1906) I. L. E. 34 Calc. 42. 

■ ■ ' u . ■ 


Before Jenkins, C.J., Maringimi, Stephen, Mookerjee and H'ulrnmod JJ. 
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agents thereupon filed before the Assistant Settlement 
Officer jamabandis and other papers for 2 years. The 
tenants denied the genuineness of the papers filed. 
The Assistant Settlement Officer enquired into the 
matter and found the papers to be forged and ordered 
j)roceedings to be drawn up under section 476 of the 
Criminal Procedure Code against Har Prasad and 
another and they were directed to show cause why 
they should not be prosecuted for abetment of offences 
under sections 467 and 471 of the Indian Penal 
Code. Later on, proceedings against Har Prasad were 
modified and a new proceeding drawn up. Har 
Prasad showed cause, but the Assistant Settlement 
Officer disbelieved him and ordered a prosecution 
under the amended charges. Thereupon, the Magis- 
trate took cognizance of the case, and after hearing the 
accused, issued summons against him and instituted 
criminal proceedings. 

The accused moved the High Court in its Criminal 
Revisional Jurisdiction under section 439 of the 
Criminal Procedure Code and section 15 of the 
Charter Act. 

A Rule was issued and at the hearing of the 
Rule, Holmwood and Imam JJ. referred the matter 
to a Full Bench. 

The Order of Reference was as follows : — 

Holmwood J. The question has arisen on a rule issued by us to show 
cause why an order made under section 476, Criminal Procedure Code, by 
the Assistant Settlement Officer in the Shahabad district should not be 
set aside, whether the Criminal Bench has jurisdiction to interfere with 
the orders of Civil and Kevenue Courts made under that section. The 
rulings are very conflicting on the point and it seems necessary to liave 
the matter settled by a Full Bench. The difficulty has been got over on 
more than one occasion by the appointment of a Special Bench by the^ Chief 
Justice to hear such applications, but it is obvious that this causes un- 
necessary delay and embarrassment to applicants, and there seems to be no 
reason why the matter should not be settled once for all, 
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Our own view of the matter in a z'eccnt case was that there was no 
question as regards tlie jurisdiction of the High Court in sanctions under 
section 195. There it is expressly laid down that any sanction given or 
refused under this section may be revoked or granted by any autliority to 
which tbe authority giving or refusing it is subordinate, and in the case of 
an Assistant Settlement Officer the Special Judge would in the first instance 
deal witii the matter, and in the event of its going fnrtiier, the Civil Bench 
of the group to which the case belonged. It is the settled practice in this 
Court to treat cases under section 195 by way of appeal, and no quest'on as 
to the revisional powers of the Court or the powers under tiie Charter arises. 

But under section 476 the matter is on a wholly different footing. To 
begin with there is a conflict whetlier tbe High Court in dealing witli orders 
under section 476 acts under its revisional powers by virtue of section 439 
or whether it only interferes under section 15 of the Charter. The most 
recent practice has been to discourage references from District Judges, on 
the ground that such orders could not be dealt with in revision, and District 
Judges have uniformly refused to refer such (iuestions to ns and have 
directed the aggrieved party to move this Court direct. 

In a recent case a Civil Bench of this Court issued a rule against an 
order under section 476 and directed the party to move the Criminal 
Bench for stay of criminal proceedings in the Magistrate’s Court. This 
appeared to us to be the proper and reasonable procedure", assuming, as we 
did assume, for the purposes of that case, that this Court could only inter- 
fere with the Civil Court’s order under the Chart, or or under section 115, 
Civil Procedure Code. The rulings of tliis Court to wliicli we desire to 
draw attention are : — 

The case of Kali Frosad Chatter jee s\ Bhuhim Mokini Dad (1), 
where it was held by Eampini and Handley JJ. that tbe Criminal Bench 
of the High, Court has no authority to interfere under section 439, Criminal 
Procedure Code, with the proceedings of a Munsif taken under section 
476, Criminal Procedure Code. Tiie Civil Bench should be moved under 
section 622 (now section 115) of tbe Civil Procedure Code. 

In taking tliis view tlie Judges no doubt relied on the cases of Era^ihdi 
Atha^i V. Kmg-Emperor (2) and Bi re Chennanagoud and the former 
case lias since been overruled by a Full Bench of the Madras Court, in the 
case of Ottupura Narya7ian Somayajipad v. Emperor (4). The latter case 
^ In Chemanagoud (3) was a case under section 195 and still holds good. 

It was argued by Mr. Jackson for the petitioner that the Full Bench 
4^clsion of the Madras Court in Era?ihnWs case (2) having been overruled 

(1) (1903) 8 C. W. N. 7B. (3) (1902) I. L. 11 26 Mad. 139. 

(2) (1902) L L* B, 26 Mad. 9Hv (4) (1909) 1. L, B. 33 Mad. 48, 
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Cliarfcer and aot under section 439. It therefore establishes the principle 
laid down by Stanley 0. J. tliat sections 435 to 439 must be read together 
and cannot be separated. The words any proceeding ” occur in section 
435, exactly as tliey do in 439, and the exclusion of Chapter XII and certain 
other sections in section 435 seems to exclude tlieiu equally from the 
operation of section 439. In the sections as regards contempt of Court 
whicli immediately follow, Civil and Revenue Courts are given distinct 
criminal powers. Yet it is enacted that the appeal lies to the Court to 
whicli decrees or orders made in such Court are ordinarily appealable. 
Further it is said that the provisions of Ch. XXXI, that is, the chapter on 
appeals, shall apply so far as they are applicable to appeals under section 
486, but the law is silent as to revision under Chapter XXXII. Now it is 
clear that when acting under section 476, the Civil and Revenue Courts are 
not exercising in any way such direct criminal powers as they are under 
sections 480 to 484, and it appears therefore anomalous tliat the Criminal 
Bench of the High Court should have Revisional Jurisdiction under section 
476 from Civil and Revenue Courts which is apparently excluded in the 
case of convictions for contempt. 

The Civil Court has no power to punish under 476 and merely expresses 
its judicial opinion as a Civil Court that the offender has rendered himself 
liable to the jurisdiction of the Criminal Court. That judicial opinion 
is liable to revision by the High Court in its revisional powers under 
section 115, Civil Procedure Code, and as Sir John Stan'ey says under that 
alone. There is, however, this decided conflict of opinion in all the Courts 
and Banerji J. points out that the same conflict has occurred in Bombay : 
Queen- Ermp' ess v. Machapj)a (1) and In re Bal Qajigodhar Tilak (2). 

But we are only concerned with the decisions of this Court, and the 
questioTis therefore wliich we refer to the Full Bench are : — 

(i) Was the case of Kali Prosad Chattel' jee v. Bhutan MoMni I)asi(S) 
rightly decided ? or 

(ii) Was the case of Emperor v. Gopal Bar Ik (4) rightly decided ? 

(tii) Has the High Court revisional powers under section 439, Criminal 
Procedure Code, in the case of orders passed by Civil and Revenue Courts 
under section 476 ? 

(iv) Can the High Court in tlio exercise of its Criminal Jurisdiction look 
into such orders umler section 15 of the Charter, or is section 115, Civil 
Procedure Code, the only section under which such orders can^be revised ? 

(v) If the latter, cau the Bench exercising Criminal Jurisdiction deal 
with such matters under section 116, Civil Procedure Code ? 

(1) (1888) L L. R. 13 Bom. 109. (3) (1903) 8 C.i W. N. 73. 

(2) (1902) I. L. R. 26 Bom. 785. (4) 0 906) I. L. R. 34 Calc. 42. 
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Imam J. The question in this ease is whether the propriety of an order 
of a subordinate Civil Court or a Bevenue Court passed under section 476 of 
the Code of Criminal Procedure, directing an enquiry into offences brought 
under its notice in the course of a judicial proceeding, can be considered by 
a Griinioal Bench of this Court. Tliere is a divergence of opinion among 
the Judges of this and other High Courts, and I agree with my learned 
brother in thinking that in the conflicting state of authorities on this subject 
a reference to a Full Beucii of this Court is necessary. The questions 
formulated cover all the aspects of the subject and I agree to the reference 
in their terms. 

Whatever conflict there may be in the case-law, as to whether the Higli 
Court can, under section 439, interfere with an order for prosecution passed 
under section 476, it appears to me that the Act itselPin vests the Court witfi 
the fullest authoidty to deal witii such an order as mucli as with any other 
order revisable by this Court. Prior to the passing of Act V of 1898, when 
the Code of 1882 was the law, no question was raised doubting the juris- 
diction oi: this Court in exercising powers of revision over such orders. 
When the old Act was in force, in the case of Is/iri Pranad v. Sham 
Lai (1) Petheram O.J., and Straight J., pointed out the inconvenience 
of a Muiisif or a Subordinate Judge ordering prosecution to have to be 
examined as a complainant, and it seems that the inconvenience pointed out 
in that case led to the insertion, in section 476 of the amended Code of 
1898, of the passage, “ and as if upon complaint made and recorded under 
section 200.” Were it not for this amendment there would have been no 
room to doubt the jurisdiction of the High Court. It has been contended, 
but with little reason, than by this amendment an order under section 476 
ceases to be a proceeding and is a mere complaint which, when forwarded 
under the provisions of the section, is the basis of a case in which the 
Magistrate has to proceed according to law and in the same manner as if a 
complaint had been made and recorded under section 200. It is clear from 
the amending passage in section 476 that in order to facilitate the procedure 
of the Magistrate after the case has been sent to him, the order is treated 
as analogous to a complaint. It does not mean, nor can it mean, that the 
order in itself is a complaint. It seems to me that the words “ as if ” are 
important and ought not to be overlooked in construing the section. In the 
light of the amendment the proceedings before the Magistrate begin, as 
though cognizance had already been taken of the offence after complaint 
made and recorded and the case transferred to the Magistrate for trial. 

It therefore follows that a Court, Civil, Criminal or Revenue, is authorised 
under section 476 to take cognizance of offences mentioned in section 195 
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and a oeces-sary corollary to this is that up to the stage of the case being 
sent on to a Magistrate, it is acriminal proceeding before the Court passing 
the order 

I venture to hold and urge it as a principle that a power once given 
cannot be withdrawn without express words of withdrawal, and if with- 
drawal is suggested, by imp ication, from a phrase or a passage introduced 
in an amendment intended to obviate difficulties of procedure of subordinate 
Courts, such a withdrawal of power of the High Court could never be the 
meaning of the law. 

In cases reported prior to 1893, e.g.^ Khepn Nath Blkdar v. GrUh 
Chtmder Maher jee (1) and Chaiidharl Mahomed Izharal Haj v. Qmeji- 
Empress (2), the learned Judges who decided those cases held, and correct- 
ly so, that the High Court had full jurisdiction to deal with such orders for 
prosecution, 

I have already submitted that the amending passage in s.476 is not a 
withdraw’al of the powers of the High Court, and in spite of the amendment 
the provisions of 439 remain intact. The terms of that section a^’e very 
general and the expression “any proceeding ” is sufficiently extensive to 
embrace any and every order passed under tlie Code except such as are 
expressly excluded or are held to be so. 

In Kali Prasad Chatter jee v. Bhuhan Mohlni Dasl (3), Rampini and 
Handley JJ. referred with approval to the case of Eranholi Athan v. Khig^ 
Emperor (4), in which a Full Bench of the Madras High Court hehi that, 
where a Court had taken action under section 476 as a Court of Revision, the 
High Court had no power to interfere under section 439, and that the reasons 
for t])c decision in Queen-Empress v. Srmivasalu Naidu (5) were not ap- 
plicaWe to tiie amended Code. This Full Bench decision of the Madras Court 
has however been reconsidered by another Full Bencli of the same Court 
(G) and has been overruled. Tlxe case that Rampini and Handley JJ, 
had before them, had no reference to an order for prosecution under section 
476 passed by a Magistrate, but was one in which a Munsif had passed the 
order. Thus whatever approval to EranholVs case (4) may be gathered 
fr«)m the judgment of those two learned Judges, it is not to be 
forgotten that for the purposes of that case they were not considering the 
effect of section 439 in its relation to an order under section 476 passed by 
a Magistrate. 

I now proceed to consider whether the High Court in its Criminal Revi- 
sional Jurisdiction is empowered to revise an order for prosecution passed 

(1) (1889) I. L. R. 16 Calc. 730. (4) (1902) L L. R. 26 Mad. 98. 

(2) (1892) I. JL. R. 20 Calc. 349. (5) (1898) L L. R. 21 Mad. 124. 

(3) (1903) 8 C. W. N. 73 (G) (1909) I. L. R. 33 Mad. 48, 
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under section 476 by n Civil or Revenue Court. Before I discuss or refer to 
any of the decided cases on the subject, I tliink it would be more useful to 
refer to tlie language of the law and derive sucli meaning as can be gathered 
therefrom. In dealing with the subject I may premise rny remarks by 
referring to the preamble of the Act which lays down that the enactment is 
made because it is expedient to consolidate and amend the law relating to 
Criminal Procedure. Tims construing the Act from its preamble we have 
to hold that orders by even a Civil or Revenue Court under the provisions 
of the Act come within Criminal Procedure, and tlierefore, whatever ordin- 
arily the Civil or Revenue functions of a Court may be, its orders uuder tlie 
Act remain to be governed by the provisions of the Act, and section 4 (j) 
defines that a “ High Court ” means the highest Court of Criiuina] Appeal 
or -Revision. Chapter XXXII of the Act deals with matters of Reference 
and Revision, and to elucidate tiie point in cpiestioii it is worthy of note 
that section 435 deals with the calling of records from “ any inferior 
Criminal Court and sections 436 to 438 deal with the examination of 
record under section 435, whicli in other words limits us to the records of 
inferior Criminal Courts ; but section 439 is much more general and mucli 
more extensive in its compreljeiision and, without limiting the High Court to 
exercise its jurisdiction over the inferior Criminal Courts, allows it to deal 
with any proceeding, record of whicli has been called for by itself or which 
lias been z*eported for orders, or whicli othervvise comes to its knowledge. 
Ill this section no limitation has been placed as to the character of the Court 
against wiiose orders powers of revision have to be exercised, and as I have 
already drawn attention to the preamble of the Act, it follows as a Hctpience 
to legitimate interpretation that orders uuder section 476 passedby a Civil 
or Revenue Court come within the scope of s. 439. 

In the case of Bhup Kiimcar (1), Stanley, C.J., held that to understand 
the true scope of section 439 it was necessary to consider the four preceding 
sections, and particularly section 435, and that on a true interpretation of 
section 439 it applied only to a pniceeding such as was expressly mentioned 
in section 435, namely, a proceeding before an inferior Criniiiiai Court. I 
may be permitted to point out that, while sections 436 to 438 by express 
words are governe<i by section 435, tlie provisions of section 439 have no 
such limitation on tlieui. It is obvious that all reference to section 435 
has been left out from the words of s. 439 with an object, and that being that 
the judicial power of the highest Court of Justice should remain unfettered. 

It seems to me that section 439 is not circumscrihcid by section 435 to the 
exclusion of all other powers of revision and holds much more than section 
435 contemplates. 
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ill Emperor V. Gop^al Barik (1), Mitra aud Ormond JJ. held that the 
High Court had power under section 439 to revise such orders whether 
passed by a Criminal or a Civil Court, altiiough a contrary view of the law 
had been previously takeri' by Bampici and Ilaudiey JJ. iu the case of 
Kali Prosad Chatter jee (2), wherein they expressed their view that the 
Criminal Bench of the High Court had no authority to interfere under 
section 439 wiUi the proceedings of a Muiisif taken under section 476. 

Further, it seems to me the jurisdiction of the Criminal Bench of this 
Court cannot be ousted once the proceedings under section 476 have been 
forwarded to tlie Magistrate for inquiry into tlie alleged offence, for the 
High Court in its exercise of Criminal Jurisdiction, even if it bo taken in 
its limited sense, can send for the record from the Court of the Magistrate 
and can proceed to consider whether the Magistrate should or should not go 
on with the trial of the case. 

As regards the third question, whether the High Court in its Criminal 
Jurisdiction is empowered under section 15 of tlie Charter to exercise 
superintendence over tlie Civil and Bevoniie Courts in respect of such 
orders, I see nothing in the Charter to forbid it. 

Dealing with whether section 115, Civil Procedure Code, is the only 
provision of tlie law under which such orders by Civil Courts can be 
subjected to revision, I venture to rely on the views I have already 
expressed and I am persuaded to hold tliat such an order is re vi sable by the 
High Court under the Criminal Procedure Code, the Charter and the Civil 
Procedure Code alike. 

1 now take the last question, namely, is a Criminal Bench of this Court 
vested with powers of a Court of Civil Appeal pand can it revise such an 
order under section 115 of the Code of Civil Procedure ? The powers of a 
Judge of the Pligli Court have not been limited by any legislative definition, 
and I venture to think that a Judge of this Court is inherently, by reason 
of his position as such, invested with civil and criminal powers alike, and 
in whatsoever Bench he may sit he is not divested of any of tlie powers 
that he, as a member of a Court of record, individually represents. The 
formation of Benches is governed by sections 13 and 14 of the Charter. 
Under the latter section it is for the Cliief Justice to determine what 
Judges of the Court shall constitute the several Division Courts, but that is 
mertdy an arrangement for convenience of administration of justice, as is 
laid down in section 13 of the Charter. There are no words in section 13 
which derogate from the inherent powers of a Judge. In Plara Charm 
^Mookerjee v. King-Emperor (3), which was' a case of ' an 'order for 

(1) (1906) L h. R. 34 Calc. 42. (2) (1903) 8 C. W. i\h 73. ' , 

(3) (1905) L L. E. 32 Calc. 367. 
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prosecution under section 476 passed by a Munsif, Harington J. held that a 
Criminal Bench of this Court liad jurisdiction to deal with the question 
under the powers vested in the Bench as a Court of Criminal appeal or a 
Court of Civil appeal, and Pargiter, J., held that as a Criminal Bench they 
had no jurisdiction to deal with the proceedings taken by Civil Courts 
under section 476, but he, nevertheless, held tliat the Judges of the Criminal 
Bench could deal with the matter under section 622, Uivil Procedure Code 
(section 115 of the new Code) in their Civil Jurisdiction. This case was 
decided after the case of Kali Prasad Chatter jee (1) and though not 
disagreeing with it, Pargiter J. pointed out that their Civil Jurisdiction 
was exerciseable even though tiiey were sitting in the Criminal Bench. 

It will be a matter for future consideration wliether the particular order 
now impugned should he set aside or not, regard being liad to the terms of 
the answer given to this reference by tlie Full Boncli. 

Mr. S. P. Sinha {Bahti Dasarathi Sanyal and. 
Bahu Mmimatha Nath Mukerji with liim), for the 
petitioirer. Tliere can be no question as to the power 
of the High Court to revise under s. 439 of the 
Oriniinal Procedure Code orders passed by Oriminal 
Courts under, s. 476. 

[Holmwood j. Is that under s. 439 or the Charter ?] 

I contend under s. 439. 

The question now is — Can tliis Court interfere in 
orders passed by Civil or Revenue Courts under s. 476 
of the Criminal Procedure Code ? and, if so, whether 
the Civil Appellate or the Oriminal Apjjellate side has 
jurisdiction? My contention is that when a Court 
proceeds under s. 476, the Court acts as a Criminal 
Court, whether it is a Civil, Revenue or a Criminal 
Court, and the Criminal Appellate side of the High 
Court has jurisdiction to interfere under s. 439. 

[Jenkins O.J. What do the v7ords may send the 
case” in s. 476 mean? Do you contend that the Coat- 
may send in its administrative caitacity ?] 

I contend that it is a judicial order under s. 476- 
S. 195 deals with the case where sanction is given by 

(1) (190:5) 8 0. W. N 73. 
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tlio Ooiii-t to a private individual or a complaint is 
made by tlie Court as a private jierson. Wlieu a 
Court acts under s. 476, the Court does not act as a 
private person, and passes an order in its Judicial 
capacity. It is a great deal more than merely sending 
records for action by another Court. It contemplates 
a procedure that cannot be availed of by a private 
lierson as a complainant : see also. s. 478. In taking 
liroceedings under s. 476 or 478, the Court has to 
consider whether it will complete enquiry itself, or 
send the case to the nearest Magistrate for enquiry. 
In s. 478, it is clear that the Court is not acting as a 
jirivate person. That is so also in s. 476. S. 195 is 
different in this matter. 


The words “ subject to the provisions of s. 476” in 
s. 200 do not mean that the Court makes a “com- 
plaint'’ under s. 476. Those vrords were added by 
Act V of 1898 and only mean that in a case which is 
sent under s. 476 by any Court to a Magistrate for 
enquiry and trial, the Court which sends to the 
Magistrate need not be examined on oath. 

S. 476 is totally independent of s. 195. 

The question is whether an order made or proceed- 
ing taken under s. 476 is controllable by s. 439. . 

It has been argued that s. 439 is to be read with 
s. 435, when the former speaks of “ proceedings before 
any inferior Criminal Court” 

In ss. 436 to 438, reference is expressly made to 
s. 435. But in s. 439, there is no such reference to 
8.435. 

[Stephen J. What do the words “or otherwise” 
mean ?] 

Tliese words mean, perhaps— brought to its notice^ 
in some other way. 

[Holmwood j. It may mean reference.] 
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Bat reference only to the High Court is contem- 
plated here. Eeads ss. 432 to 434. 

Tlie words “ or otherwise ” have been explained in 
Nohin Kristo MooTcerjee v. Russick Lall Laha (1). 

The omission of restricting clauses in s. 439, as 
there are in ss. 436 to 438, shows that nnlimitcd 
powers of revision by High Conrt was the intention 
of the Legislatuie. Why should we then tliink that 
s. 476 was excluded ? 

[Holmwood J. Then s. 145 would also come 
under s. 439. But in those cases we interfere under 
the Charter.] 

Tlie answer to that is that having once distinctly 
excluded s. 145 from revision under s. 435, the 
generality of the terms of s. 439 could not e.xtend its 
oi)eration to cases under s. 145. Moreover, the ques- 
tion does not directly arise here except so far as the 
construction of s. 439 goes. 

[Jenkins C. J. What powers does tliis Court exei“ 
cise tinder s. 439 in a case under s. 476? ] 

The powers are conferred by s. i2‘6(c). The other 
clauses of s. 423 and no other section.s are applicable. 

[Jenkins C. J. S. 423(c) speaks of an “ order 
You must therefore have an “order” under s. 476 tliat 
has to be set aside. What is the nature of the 
“ order” here ? Do you take it to be a “ sanction ” or 
a “ complaint ” ?] 

It is neither. It is in the nature of a complaint 
not exactly a ‘ complaint’. 

The earliest Act is Act XXV of 1861. The Penal 
Code was passed in 1860, but it was to take effect from 
the 1st May 1861. 

Tlie Civil Procedure Code (XXI II of 1861), ameml- 
ing Act VIII of 1859, e.\i)ros.sly lays down th(5 
procedure to be followed by Civil Courts in certain 
(1) (1884) I. L. R. 10 Calc. 268, 272. 
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[Stephbjst J. It is usual to have an order Jike the 
one we iiave here. But it is questioned whether siieii 
orders are strictly witliin the iirovisions of the.lnw.] 

[Holmwood J. An order of commitment under 
s. 478 can be quaslied by this Court by the .special 
powers given by s. 215.] 

That is so, but I go further and contend tliat your 
Lordships may interfere even before a matter proceeds 
to the stage of commitment. The Jurisdiction of the 
Civil or the Criminal Appellate Side is another ([ues- 
tion In the matter of Kali Prosunno Bagchec flj, 
s. 471 was the corresi>onding section and this was 
before Revenue Courts were included by tiie Act of 
1882. 

[Stephen J. Who issxred the warrant in tliat 
ease ?] 

Evidently the Magi.strate. 

[Jenkins C. J. That was at a very late stage, and 
the cause throws no light on your contention. It Ls 
really against you, as proceedings were not interfered 
with at the stage in which you wish it to be.] 

[Stephen J. In the present case, the High Court 
left untoxiched the original order authorizing the 
Magistrate to issue warrant.] 

But the Court must find that the letter authorizing 
the Magistrate to take action was bad before it could 
quash the warrant. So the starting proceedings were 
really touched. 

The case of Queen v. Baijoo Ball (2) is directly in 
point. Here the order of the District Judge who 
initiated proceedings wa.s directly considered by this 
Court : see also Jadu Nandan Simgh v. Emperor (o). 

It lias always beeii hekl that such proceedin^^ 
initiating or directing pro.secutions are orders: see 

(1) (18,75) 23 W. It. (Ji;. 39. , . , . (2) (1H76) f. L. R. 1 CaE. 450. 

(3X1909) t tjR. 37 Calo. 250. 
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Bahadur v. Jiradakillah Mallick (1) whicli was 
deckled by a Special Bencli. See also In the matter 
of Mutty Ball Ghose (2), Khepu JS’ath Sikdar v. Grish 
Ohu 7 ider Mukerji (3), Chaudhari Mahoyned Izharul 
Hiiq V. Queen-M'mpress (4), Baperam Surma v. Qouri 
NathDutt (5), Mahomed Bhak It ti v. Queen-Bmjyressif). 
The last case is also axithority for holding that in so 
far as it could be treated as an ‘order,’ this Court 
has jurisdiction to interfere. See the case of Mara 
Chciran Mookerjee y. Kmg Emperor (7). Parts ef the 
judgments in that case are no longer law. See also 
the case of Surjya Hariani y. Kiny-Emperor (8). 

[Holmwood J. That was not a case of jurisdic- 
tion to take proceedings under s. 476 j)ure and 
simple.] 

Emperor v. Gopal Barik (9) is also in our faYour. 

The general current of decisions supports our con- 
tention. Kali Prosad Chattey'jee y. Bhuban Mohini 
Dasi (10) is an exception. 

Of the other cases referred to in one or other of the 
judgments in tlie Reference, Hern Chandra Ray y. 
Atal Behari Ray (11) is a OiYil Rule. It does not 
throw much light on the present question. Dakhi- 
7iestvar Misra ^. Haris Chundra Chatterji (12) is also 
a Civil Rule, and it was qxrestioned there whether 
the Civil or the Criminal Appellate Side of the High 
Court has jurisdiction to hear such applications. 
Queen-Empress v. Rachappa (13) is distinguishable 
and the principle of the judgment was not accepted in 
In re Bed Gangadhar Tilak (14). Queen-Empress 

(1) (1910) I. L. 11. 37 Culc. 642. (S) (1901) 6 G. W. N. 295. 

(2) (l«80) I. L. 11. 6 Gale. 308. (9) it 906) I. L. II. 34 Gale. 42, 45. 

(3) (1889) i. L. R. 16 Gale. 730. (10) (1903) 8 G. W. N. 73. 

(4) (1892) 1. U. 20 Gak. 349. (11) (1 908) I. L. B. 36 Calc. 909. 

(5) (1892) !. L. R. 20 Gale. 474. (12) (! 909) 10 G. L. J. 460. 

(6) (1896) 1. L. K. 23 Gale. 532. (13) (1888) 1. L. U. 13 Bom. 109. 

(7) (1905) 1. L. Ik 32 Gale. 367. (14) C002) 1. L. K. 26 Bom. 786. 
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V. Srmivasalu Naidti (1) was overruled 
Athan v. King-Emperor (2). Tlxe Jatter case i.s 
against us. In a still later Full Bench case in Madras, 
Ottupura Narayanan Somayajipad v. Emperor (3), 
Rahim J. points out that EranhoWs case (2) has 
been ignored in several later cases. The last Fnll 
Bench case (3) practically overrules the previous cases. 
The Allahabad cases, In re Bhup Kuntvar (4) and 
Salig JRam v. Mamji Lai (5), are against me, but the 
last case was one under s. 195. 

It would be anomalous to hold that while the High 
Court has jurisdiction to revise orders ixassed by 
Ci'iminal Courts under s. 476, it has none in Civil Courts 
taking action under that section ; and the situatioii 
would be worse if it be held that there is Jurisdiction 
in orders made by Revenue Courts, as s. 115 of the 
Civil Procedure Code has no application there. 

" [Mookeejee J. But you have the Charter.] 

That is doubtful. Is a Revenue Court subject to 
the apjxellate jurisdiction of the High Court ? 

[Jenkins C. J. If we cannot interfere under tlie 
Charter, how can we under the Code ?] 

The only way to avoid the anomaly would be to 
hold that the High Court has jurisdiction to interfere 
in proceedings taken by all Courts under s. 476. 

[Jenkins C. J. It would be equally free from 
anomaly if we hold that these are not “orders” at 
all.] 

That is so, but that would mean reversing a long 
current of decisions, and that is not the point referred 
to your Lord.ships. 

[Jenkins C. J. But that necessarily arises : see 
s. 200. What is the meaning of the woi-ds “.subject to 

(1) (1898) 1. L. R. 21 Mad. 124. (3) (1909) I. L. li. 33 Mad. 48. 

(2) (1902) I. L. B. 26 Mad, 98. (4) (1903) I. L. R. 26 .'ll]. 249. 

(5) 1,1306) [. h . R . 28 All. 554. 

' <*15 
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the provisions of s. 476 ” if the proceeding under s. 476 
is not a complaint ?] 

That is only to gnard against it being said that the 
Magistrate was making a “ complaint” in proceedings 
under s. 476 and protect him from an examination in 
Court as a complainant under s. 200. It gives effect to 
Ishri Prasad v. Sham Lai (1). 

See s. 537, els. (a) and (6). In those clauses two 
very different kinds of proceedings are mentioned in 
the same section. This implies that proceedings 
under s. 476 to which cl. (6) refers are as much subject 
to appeal or revision as those before the Magistrate to 
to which cl. (a) refers. 

It was held in Abdullah Khan v. Emperor (2) 
that preliminary enquiry under s. 476 is a judicial 
proceeding. My contention is that proceedings taken 
by any Court under s. 476, be it Civil, Revenue or 
Criminal, are judicial proceedings. S. 115 of the Civil 
Procedure Code is much more restricted in scoi^e than 
s. 439 of the Criminal Procedure Code. 

As regards s. 145 proceedings, they are proceedings 
of an inferior Criminal Court and are directly covered 
by s. 435, cl. (5). The jurisdiction of this Court under 
the Code is expressly taken away. 

[Mookebjee J. Is it so ? It merely says that 
they are not “proceedings within the meaning” of 
s. 435. They may be proceedings under s. 479.] 

That may be so. But such proceedings having 
once been excluded under s. 435, is it likely that they 
would be included again in s. 439 ? 

[Mookebjee J. So you read s. 439 as controlled 
by s. 435 : see the definition of “Criminal Courts’’ 
in s. 6.] 


(1) (1885) I. L.R. 7A11. 871. 


(2) (1909) I. L. B. 37 Calc. 52. 
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That list is not exhaustive. A Civil or Ro venue 
Court when taking action under s. 47t!, may i)e 
regarded a Criminal Court for particular puri)OHeH. 

The Deputy Legal Bememhrancer {Mr. Orn (Bahu 
Atulya Gharan Basu with liim.i, for the Crown. 
S. 476 was enacted to avoid the inconvenience of a 
Judge or Magistrate to appear in a Court as u com 
plainant. The language and history (jf the .sectinii 
show that proceedings initiated under that section 
should be taken as a complaint. 

Now, first, whether a proceeding under s. 476 is 
an order or a complaint: see Ishri Pra.^ad\. Shorn 
Lai (1), followed in Emperor v. Arjan Pramanih ('2j 
and Queefi-Empress v. Eachappa (3;. See also 
EranhoU Athan v. King-Emperor (4). Nearly all 
High Courts are agreed so far. 

Next, on the question, whether the High Court in 
its criminal jurisdiction can revise an order under 
s. 439 unless the Court is subordinate to High C<uirt 
in the criminal jurisdiction. The question is — is the 
Civil or Revenue Court initiating proceedings under 
s. 476 subordinate to the High Court in its criminal 
jurisdiction? I contend it is not so. A Court also can 
hardly be called a Criminal Court merely t»y acting 
under s. 476 : see s. 6 of the Criminal Procedure Code. 
S. 476 should be read with s. 435 ; see Salig Earn \\ 
Eamji Lai (5), per Knox J., In re Bhup Kumvar (6i 
and Hari Dass Sanyal v. Saritulla (7). 

[Mookeejee J. See Eamadhin Bania \ .Seivha la !;• 
Singh (8).] 

(1) (1885) I. L. E. 7 All. 871, 873. (5) (ItlOC) 1. L. R. -28 All. 554. 

(2) (1904) I. L. E. 31 Calc. 664. (6) (1903) I. L R. 26 All. 249. 

(3) (1888) I. L. B. 13 Bom. 109. (7) (1888) I. L. R. 15 Cat-. 608. 

(4) (1902) I. L. R.26MaJ, 98. (8) (1910) I. L. R. 37 Calc. 714. 
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See also hi re Bam Prasad Malta (1), In re 
Chemianagoud (2) and Kali Prosad Chatterjee v. 
Bhiiban Mohini Dasi (3). All these cases hold that 
s. 115 of the Civil Procedure Code is applicable in such 
cases. 

Ottupura Narayanan Somayo.jipad v. Emperor 
(4) clearly lays down that the Criminal Appellate Side 
has jurisdiction only when a Criminal Court has taken 
action under s. 476. This case read with Kali Prasad’s 
case (3) makes it all clear. In Emperor v. Gropal 
Barik (5), the order was the order of a Criminal 
Court and it is doubtful whether their Lordships 
decided definitely that this Court had powders over 
Courts other than Criminal Courts. 

[Jenkins C.J. Is there any case in which, this 
Hi^di Court has held that proceedings initiated by a 
Civil Court can be revised under s. 439 of the Criminal 
Procedure Code ?] 

Queen v. Baijoo Ball (6) is the only case. But in 
that there is no reference to the section corresponding 
to s. 439 of the present Code. 

[Mr. Sinlia. The heading of the report shows it 
was the Criminal Side.] 

The actual decision was on the point of juris- 
diction. 

[ilfr. Sinha. It was on the merits a.s to the pre- 
liminary enquiry, which it has been held should be 
gone into in revision.] 

[Mookeejeb J. See Mathura Sahu v. Damri 
Ram (7). If it were a criminal matter, we would 
have been bound to refer the case to a third Judge 
under s. 429.] 

(1) (190W I. L. B. 37 Calc. 13. (4) (1909) 1. L. B. 83 Mad. 48. 

(2) U902) I. L. li. 26 Mad. 139. (6) (1906) I. L. K. 34 Calc. 42. 

(3) (1903) 8 0. W. N. 73. (6) (1876) 1. L. R. I Calc. 450. 

(7) (1911) 15C. L.J. 337. 
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It has been the consistent practice in this Court to 
deal with such matters in the Civil orCriniinal Side 
according as it comes from a Civil or a Criminal 
Coui’t. Bahadur v. Eradatnllah, Mallick fl), Bha {fa- 
bat Prasad Singh "V. King Emperor (2), Begu Singh 
V. Emperor (3). Most of the ca.ses cited on the other 
side were decided on the question of jurisdictirm. 

On the point tlaat certain sectiojis have been 
omitted in the new Civil Procedure Code, my sub- 
mission is that the omission was made to avoid 
repetition. It does not take away the Jurisdiction of 
the civil side. 

Who is to try on a remand by the Criminal Bench, y 
And if Mr. Sinha is right, an order of a Judge sitting 
on the Original Side could be revised by the Criminal 
Bench of this Court. 

Mr. Sinha, in reply. All relevant sections liave 
to be read together. In Hari Bass Sanyal v. 
Saritulla (4), there was no question as t<; how far 
the powers conferred by s. 439 are or ai'e not independ- 
ent of the powers conferred by s. 435. 

As regards the practice of this Court, there has 
been some variation both as regards s. 476 and s. 195. 
Convenience is all in favour of revision by the 
Criminal Bench. Treatment under s. 115 of tlie Civil 
Procedure Code and s. 439 of the Criminal Procedure 
Code would lie different. The same principle of 
treatment should apply, in this matter, whetlier the 
proceedings were initiated by a Civil or a Criminal 
Court. The moment action is taken under s. 476 
by a Civil Court, the Court is converted, so to 
say, to a Criminal Court, by virtue of its exercising 
powers conferred on it by the Criminal Procedure 

(1) (1910) I. L. E. 37 Calc. 642. (.3) (1907) 1. L. R. 34 Calc. .651. 

(2) (1911) 14 0. L. J. 120. (4) (1888) I. L. E. 15 Uale. 608, 61 9. 
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Code. The difficulty is — to what Criminal Court is 
such a Court inferior ? My answer is that all Courts 
are inferior to the High Court, under the very consti- 
tution of this Court by the Letters Patent or the 
Charter. As regards the stage at which a Civil Court 
becomes a Criminal Court, I say that even if it be held 
to be no Cx’iminal Court when it makes the preliminary 
enquiry, ic is certainly so when it arrests the 
accused etc. 

[Holmwood J. Then we shall have several Crimi- 
nal Courts not contemplated by the Legislature.] 

That is so. S. 6 of the Criminal Procedure Code 
distinctly says so. S. 478(2) also shows that where a 
Munsif makes the inquiry himself, instead of sending 
the case to a Magistrate for it, he acts as a Criminal 
Court. 

[Holmwood J. It is only under ss. 36 and 41 of 
the Criminal Procedure Code that Criminal Courts 
may be constituted.] 

Supposing the High Court revised under s. 215 an 
order passed under s. 478, it does so as a Criminal 
Court certainly. 

[Haeington j. But are not the records the records 
of a Civil Court ?] 

When a Civil Court sends a case to a Criminal 
Court for action, undoubtedly it forms part of a 
record in a Civil Court, but the Criminal side of the 
High Court can send for the record.s of the case, and 
quash proceedings, or take other steps. 

[Stephen J. Shall we only look to the result of 
the initiation of proceedings ? That would cause 
no anomaly.] 

But when you consider it, you can go to the very 
root of it all. 

[Stephen J. I have doubts about it.] 
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As regards the remarks of Knox J. in Salig Mam v. 1913 
Bamji Lai (1), .no such question can arise in pro- 
ceedings under s. 476, as the order must be made by a r" 

“ Court” and in the course of a “Judicial proceeding.” 

Cuf adv. vuU. 


The judgment of the Court (Jenkins O.J., Harino- 
TON, Stephen, Mookerjbb and Holmwood JJ.) was 
as follows : - 

The questions referred for decision by a Fall Beucli 
have been framed in the following terms : — 

(i) Was tlie case of Kali Prasad Chatterjae v. 
Bhtihan Mohini Dasi (2) correctly decided •' 

(ii) Was the case of Emperor v. Gopal Barik (6) 
rightly decided ? 

(iii) Has the High Court revisional powers under 
section 439 of the Criminal Procedure Code in the 
ease of orders passed by Civil and Revenue Courts 
under section 476 ? 

(iv) Can the High Court in the exercise of its 
Criminal Juri.sdiction, look into such orders under 
section 15 of the Charter, or, is section 115 of the 
Civil Procedure Code the only section under whicli 
such orders can be revised ? 

(v) If the latter, can the Bench exercising Criminal 
Jurisdiction deal with such mattei's under section 115 
of the Civil Procedure Code ? 

The solution of these questions must depend 
pr-imarily upon the true construction of sections 439 
and 476 of the Criminal Procedure Code ? 

Sub-section (i) of section 476 provides that “ when 
any Civil, Criminal or Revenue Court is of opinion 
that there is ground for inquiring into any olEeuce 
referred to in section 195 and committed before it or 

(1) (1906) I. L. R. 28 All. 554. (2) 1903) 8 C. W. N. 73. 

(3) (1906) 1. L. B. 34 Calc. 42. 
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brought under its notice in the course of a judicial 
proceeding, such Court, after making any preliminary 
enquiry that may be necessary, may send the case for 
enquiry or trial to the nearest Magistrate of the first 
class, and may send the accused in custody, or take 
sufficient security for his appearance, before such 
Magistrate ; and may bind over any person to appear 
and give evidence on such inquiry or trial.” On behalf 
of the petitioner it has been contended that when 
action is taken by a Civil Court under section 476 the 
proceeding before it is a proceeding within the mean- 
ing of the first sub-section either of section 435 or of 
section 439 of the Criminal Procedure Code. This 
argument, in each of its two branches, is, in our opinion, 
unsound. Sub-section (I) of section 435 authorises this 
Court to call for and examine the record of any proceed- 
ing before any inferior Criminal Coxirt situate within 
the local limits of its jurisdiction. When a Civil 
Court, subordinate to this Court, takes action under 
section 476, it cannot plainly be deemed an inferior 
Criminal Court within the meaning of sub-section (7) 
of section 435. That .section consequently has no 
application. Nor does section 439 touch the matter. 
It is clear that sections 435-439 must be read together 
as pointed out by Wilson J. in Hari Dass Sanyal 
V. Saritulla (1). Section 439 must, therefore, be read 
along with and subject to the provisions of section 
435. It follows that when an order has been made 
by a Civil Court under section 476 of the Criminal 
Procedure Code, it cannot be revised by this Court 
itnder section 439. It is equally plain that the order 
may be revised by this Court under section 115 of 
the Civil Procedure Code on any of- the grounds 
mentioned therein, or may be examined under section 
15 of the High Courts Act. 

(l) (1888) I. L. K. 15 Calo. eoA 617. 
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. ■ When action is taken by a Criminal Court .subor- 

•" dinate to thi.s Court under section 476 of the Criminal 
Procedure Code, the proceeding before it i.s obviously 
a proceeding before an inferior Criminal Court within 
the meaning of section 435, and the order made there- 

m IS consequently liable to revision under section 
439. 

When action is taken by a Revenue Court under 
section 476, the proceeding before it is, for the reasons 
already assigned, not a proceeding before an inferior 
CrmunaJ Court within the meaning of .section 435. 
Ihe order made therein is accordingly not open to 
revision under section 439 read with .section 435. 

ut the order is open to revi.sion under section 115 
of the Civil Procedure Code on any of the grounds 
mentioned therein, or under section 15 of the Hiah 
Courts Act, 24 and 25 Viet. c. 104; the order is maSe 
by a revenue authority as a Court in the course of 
a judmial proceeding before it ; with reference to sucli 
judicial proceeding, the Revenue Court is a Court 
subordinate to this Court within the ineanins' of 
section 115 of the Civil Procedui-e Code, and is a Court 
subject to the Appellate Jurisdiction of thi.s Court 

within the meaning of section 15 of 24 and 25 Viet 

G« ' 3,04:« 

sEbmiui" .“i “h “ law. the guestionB 

CouZl- answered 

(i) The case of J^ali Prosad Chatterfee v Phtthnn 
Mohini Dasi (1) was correctly decided, in so far 
it held that an order under section 476 of n-io n • 
Procednro Code made by a OWl Oonrt ^ 
tbe Oonrt a Mune.Q cannot be revSe^j* “ Z’ 
Court under section 439. ^ 
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(ii) The case of Emperor v. Gopal BanhiX) was 
correctly decided, in so far as it held that an order 
under section 476 of the Criminal Procedure Code 
made by a Criminal Court (in that case, the Court of 
a Sub-divisional Magistrate) can be revised under 
section 439. 

(iii) In the case of an order passed under section 476 
by a Civil or a Revenue Court, section 439 has no 
application. 

(iv) In the case of an order passed by a Civil or 
Revenue Court under section 476, the High Court 
can exercise the iiowers vested in it by section 115 
of the Civil Procedure Code or section 15 of the High 
Courts Act. 

(v) When an order under section 476 made by a 
Civil or a Revenue Court is sought to be revised by 
this Court, the Bench exercising criminal jurisdiction 
cannot, as such, deal with the matter, but the Judges 
composing that Bench may do so, if authorised by 
the Chief Justice under section 14 of the High Courts 
Act. 

In the case before, us, the order in question was 
made by a Settlement Officer dealing with proceedings 
under Chapter X of the*^ Bengal Tenancy Act. His 
order is consequently not open to revision under 
section 439 of the Criminal Procedure Code, but may 
be examined under section 115 of the Civil Procedure 
Code or section 15 of the High Courts Act. With 
this intimation of the oihnion of the Court, the case 
is returned to the Referring Bench in order that it 
may be dealt with according to law. 

(1) (1906) I. L. B. 34 Calc. 42. 


8. M. 
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APPELLATE CIVIL, 

Before Moohei'jee and Beachcrqft JJ. 

BHOLA NATH ROY 

^ Aug. 2C). 

SECRETARY OF STATE FOR INDIA/ 

Notice — Secretary of State for India in Council., suit against — Notice by two 
out of sixty -three joint owners of land — Sufficiency of Notice — Walvei — 

Estoppel — Objection taken at a late stage., if ptermissihle — Cicil Pro- 
cedure Code (Act V of 1908) s. 80. 

Under s. 80 of the Code oi Civil Procedure it is essential tliat the notice 
should state the names, descriptions, and places of residence of all the 
plaintiffs. 

Where a suit was brought by sixty-three plaintiffs against tlie Secretary 
of State for India in Council and others, and the notice of the suit contained 
the names, descriptions, and places of residence of two out of the sixty-three 
plaintiffs : 

Held., that such a notice was insufficient and did not fulfil the require- 
rnents of the statute. 

The Secretary of State for India v. Perumal Filial (1) and Manmira 
Cka^idra Nandi v. The Secretary of State for India (2) referred to. 

It is competent to the Secretary of State to waive the notice, and he may 
bo estopped by Ins conduct from pleading the want of notice at a late stage 
of tlio case. 

Manindra Chandra Natidi v. Thel Secretary of State for India (2) 
referred to. 

Where the written statement contained an objection as to the validity of 
the notice, but no objection was taken by the Secretary of State any 
stage of the trial to its omission and it was the second defendant wlio 

** Appeal from Appellate Decree, No. 1597 of 1912, against the decree of 
L. Palit, District judge of Bankura, dated April 30, 1912, reversing the 
decree of Saradaprasad Bakslii, Munsif of Bankm'a, dated March 2, 1911. 

(1) (1900) I. L. R. 24 Mad. 279. (2) (1907) 5 C. L. J. 148. 
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prayed, just before the trial began, that an additional issue might be raised 
on this question : 

Meld^ that it was not eompetent to the second defendant to raise this 
question. 

Second Appeal by Bhola Nath Roy and others, 
the plaintiffs. 

This was a suit brought by Bhola Nath Roy and 
62 other plaintiffs against the Secretary of State for 
India in Council, Manindra Chandra Nandi, who was 
the Maharajah of Cossimbazar, and Jyoti Prasad Singh, 
for declaration of title to land and for recovery of 
possession and mesne profits. On the 23rd June, 1909, 
under the Government Deara Settlement, a tract of land 
was treated as char formed in the bed of the river 
Damodar, and settled with the Maharajah, and formal 
possession was made over to him soon after that date. 
"When, however, he went to take actual possession of 
these lands, he was resisted by some of the plaintiffs 
in this suit, and proceedings were instituted under 
section 145 of the Code of Criminal Procedure, result- 
ing, on the 29th November, 1909, in the i>ossession of 
the Maharajah being ordered and maintained. On the 
17th December, 1909, the plaintiffs filed this suit for 
recovery of possession, alleging that the lands in 
dispute appertained to certain mauzas contained in 
the zamindari of the defendant No. 3 and, as man- 
rassi mokrari jagirdars of these mauzas under this 
defendant, they had a pe:^anent right to the lands 
in suit, that the Secretary of State for India in Council 
had no right to assess the lands to revenue and to 
settle them with the defendant No. 2, and that they 
were entitled to the lands by adverse possession. 
Notice of this suit was given in the statutory form by 
only two of the plaintiffs to the Secretary of State for* 
India in Council by filing it in the Bankura Oolleetor- 
ate. In the written statement filed by the Secretary 



VOL. XL.] CALCUTTA SERIES. 

of State, on the 12th April, 1910, it was contended 
that the notice was insufficient and not in accordance 
with the law, and that the plaintifife had no right 
whatsoever to the lands in dispute. The Maharajah 
in his written statement filed on the same date dealt 
with the merits of the case. The defendant Xo. 8, 
who filed hm written statement a week later, supported 
the case for the plaintiffs and nisvintained that, if it 
were competent to Government to settle the lands in 
dispute, they should be settled with him, as they were 
within the limits of his zamindari. On the 2nd Mayj 
1910, the Court framed seven issues which did not in- 
clude an issue ujion the question of the legality, vali- 
dity and sufficiency of the notice under section 80 of 
the Code of Civil Procedure, 1908. On the 2oth .Tune, 
1910, the plaintiffs prayed for a local investigation 
which was granted, and, on the 8th December, the 
Commissioner appointed to investigate submitted his 
report. The Court, thereupon, directed tlnit the 
parties should file their objections, if any, within one 
week from that date. On the 13th January, 1911, when 
the suit came on for trial, the Maharajah filed a sux)- 
plementary written statement with the leave of the 
Court and prayed that three new issues miglit be 
raised. One of these proposed new issues related to 
the validity of the notice served under section 80 ui>on 
the Secretary of State for India in Council, and was 
permitted by the Court to be raised, while the other 
two issues were held to be covered by the issues pre- 
viously raised. The Court of first instance decreed 
the suit, but on axjpeal by the defendants Nos. land 
2 this decree was reversed and the suit dismissed, on 
the ground that the notice to the Secretary of State 
for India in Council was signed by two of the plaint- 
iffs and not by the whole body of them. The plaint- 
iffs, thereupon, appealed to the High Court. 
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Bobu Rarendra JSfarain Mitra and Bahu Ban- 
kim Chandra Mookerjee, for tlie appellants. The 
Secretary of State may be a proper party, but be 
is not a necessary party. The provisions of section 
80 of the Code of Civil Procedure have been sufficient- 
ly complied with, inasmuch as notice was given by 
two of the appellants. The mere mentioning of the 
names of all the plaintiffs is not necessary, for the 
Government cannot be prejudiced by not knowing 
the personality of the plaintiffs. The object of the 
section is to inform the Government of the fact that a 
suit has been flled against it and of the nature of the 
suit, so that it may have an opportunity of settling 
the claim, if so advised, and it is sufficient if the notice 
substantially fulfils this object. The case of The 
Secretary of State for India v. Perumal Pillai (1) is 
in my favour. Having regard to the plain intention 
of the Legislature, certain restrictions have been im- 
j)osed on the wording of section 80 : see Bholaram 
Ghowdhury v. Administrator Gene7'al (2) and Jeha^igir 
M. Ciirsetji v. The Secretary of State for India (3). 

The prayer against the Secretary of State is merely 
a subsidiary one. He was not, as I have said before, 
really a necessary party to this suit ; but bringing iiim 
on the record was done to put a stop to all furtlrer liti- 
gation. Tliis suit might proceed against tlie other 
defendants as a suit for ejectment. 

Then again the objection as to notice was raised 
too late and that, by the defendant No. 2, and ought 
not to have received any consideration. No issue was 
framed on behalf of the Secretary of State at any 
.stage of the case as to the sufficiency or legality of 
the notice, though it was pleaded by him in his 

Cl)(1900) I. L. E. 24 Mad. 279. ■ (2) (1904) 8 0. W. N. 913. 

(3) (1902) I. L. E. 27 Bom. 189. 
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written statement. This? conduct of his amonnted to a 
waiver of his claim to a notice, or, at any rate, he is 
estopped from raising it at a late stage in the case ., 
see Manindra Ohandra Nandi v. The Secretary of 
State for India Q). This appeal should, therefore, be 
allowed. 

Bahu Earn Oharan Mitra, for the Secretary of 
State for India in Council. 

Babu Jogesh Chnndr'a Bey, for Manindra Chandra 
Nandi, the defendant No. 2. 

Mookerjee and Bbachcropt JJ. This is an 
appeal on behalf of the plaintiffs in a suit for doclar" 
ation of title to land and for recovery of possession and 
mesne profits. There were three defendants in the 
action ; the first was the Secretary of State for India 
in Council ; the second was the Maharajah of Cossiin- 
bazar and the third was Jyoti Prosad Singh. The suit 
was commenced on the 17th December, 1909. The 
written statement on behalf of the Secretary of 
State was filed on the 12th April, 1910. In the first 
paragraph of this written statement, it was urged 
that notice under section 80 of the Code of Civil 
Procedure of 1908 was not sufficient, proiier and in 
accordance with law. The written statement of tlio 
second defendant, filed on the same date, dealt witii 
the merits of the ease. The third defendant filed his 
written statenrent a week later and supiaojied tlie 
claim of the plaintiffis. On the 2ud May, 1910, the 
Court framed seven issues, which did not include an 
issue upon the question of the legality, validity and 
sufficiency of the notice under section 80. On the 
25th June, 1910, the iJlaintiffs irrayed for a local in- 
vestigation. This application was granted and a 
Commissioner was ai^pointed. The Commissioner 
(1)(1907)6G. L. J. 148. 
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submitted bis report on tbe 8tb December, 1910. Tbe 
Court thereupon directed that tbe parties sbould file 
tbeir objection, if any, witbin one week from tbat date. 
Tbe suit came for trial on tbe IStb January, 1911. 
On tbat date, tbe second defendant filed a supplement- 
ary . written statement with tbe leave of tbe Court. 
He also prayed tbat three new issues might be raised. 
One of these proposed new issues related to tbe valid- 
ity of tbe notice served under section 80 npon tbe 
Secretary of State for India in Council. Tbe Court 
held tbat of tbe three new issues proposed, two were 
covered by tbe is.sues previously raised ; but that an 
additional issue must be raised upon the question of 
tbe legality, validity and sufficiency of tbe notice 
under section 80. An additional issue to that effect 
was accordingly raised. The sui t was then tried out 
on tbe merits, and decreed in favour of the p laintiffs 
The defendants appealed to the District Judge and 
urged that tbe suit ought to fall, as there was no proper 
service of notice under section 80 of tbe Code of Civil 
Procedure. The District Judge held tbat as there were 
63 plaintiffs and notice bad been given by only two of 
them the notice could not be deemed valid. In this 
view, the District Judge reversed the decree of the. 
Court of first instance and returned tbe plaint to the 
plaintiffs. The plaintiffs have now appealed to this 
Court and contended, tbat the notice was proper 
and sufficient; and, secondly, tbat a notice under sec- 
tion 80 had been waived by the Secretary of State for 
India in Council. 

In support of the first ground, it has been urged, 
upon tbe authority of the decision in The Secretary 
of State for India v. Perumal Pilla i (1), tbat a notice 
by two out of several persons who institute a suit is 
sufficient for tbe purpose of section 80 of tbe Code 
(1) (1 900) li L. B 24 Mad. 279. 
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of 1908. Ill otir opinioji, this contention is not well 
founded. Section 80 jitovides as follows : — “ No suit 
shall be institnted against the Secretary of State for 
India in Council until the expiration of two months 
next after notice in writing has been deli vered to or left 
at the office of a Secretary to the Local Glove rnmerit or 
the Collector of the District, stating the cause of ac- 
tion, the name, description and place of residence of 
the plaintiff and the relief which he claims; and the 
plaint shall contain a statement that such notice has 
been so delivered or left.” The langnage used by the 
legislature is perfectly jilain. No doubt, section 80 
does not require that a notice thereunder shall be 
signed by all the plaintiffs ; but it is essential that th(' 
notice should state the names, descriptions atid places 
of residence of all tiie i)laintiffs. In tlie case before 
us, the names, descriptions and i)laces of residcjice of 
two out of sixty-tliree plaintiffs were given ; this was 
obviously insufficient. It has been urged that, as 
stated in The Hecretanj of State for India v. Periirnal 
Pillai (1), the object of sectionHO is to give the dehMid- 
ant an opportunity of settling the claim, if so advised, 
without litigation, or, us observed by I bis Court in 
the case of Manindra Chandra Nandi v. The Secre- 
tary of State for India (2), the object of the uiitice 
is to enable the Secretary of Btate to have an oi)j)or- 
tiinity to investigate the alleged cause; of complaint 
and to make amends, if he thought fit, before he was 
impleaded in the suit. This object would be coin- 
l)lctc]y frustrated if it was maintained that a jiotice 
which contained the names, descriptions and places 
of residence of some only of the plaintiifs in the suit 
was sufficient. The Secretary of State cannot very 
well bo cxitected to speculate, or ascertain by enquiry, 
who the possible plaintiffs might bo. We cannot 
(1) (two) 1, L. K. 24 Mud. 279. (2) (1907) 5 C. L. J. 148. 
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hold, in view of the express provision of section 80, 
that the notice in tins case, which gave the names of 
two out of sixty-three plaintiffs, fulfilled the require- 
ments of the statute. The first ground, therefore, 
fails. 

In so far as the second ground is concerned, it is 
clearly well founded and must succeed. As we have 
already observed, although, in the first paragraph of 
the written statement of the Secretary of State for 
India in Council, an objection was taken to the valid- 
ity of the notice, no issue was raised upon the point. 
We must assume that the issues were framed in the 
pjre.se nee of the parties or their representatives. At 
any rate, they had notice of the date when the issues 
would be settled by the Court, and it was incumbent 
upon them to be represented on the occasion. But 
even if it be assumed that the issues were framed in 
the absence of the Government Pleader, it is plain 
that he might have taken exception to the issues as 
framed and asked the Court to frame an adtlitional 
issue. No objection, however, was taken by him at 
any stage of the trial in the Court of first instance. 
It was the second defendant who prayed, just before 
the trial began, that an additional issue might be rais- 
ed upon the question of the validity of the notice. 
But it wfus clearly incompetent to the second defend- 
ant to raise the question. As was pointed out by this 
Court in Manindra Cfiafidra Nayidi v. The Secretary 
of State for India (1), it is competent to the Secretary 
of State to waive the notice,, and he may bo estopped 
by his conduct from pleading the want of notice at 
a late stage of the trial. In the events which have 
happened, we are clearly of opinion that in tliis case 
notice was waived on behalf of the Secretary of 
State, and that the question could not have been raised 
(1)(1907) 5C'. L. J. 148. 
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by the second defendant. The second ground, there- 
fore, must prevail. 

The result is that this appeal is allowed, the decree 
of the District Judge sot aside and the case remanded 
to him in order that the appeal may be heard on the 
merits. The appellants are entitled to their costs in 
this Court. Under section 13 of the Court-fees Act 
we direct that the amount of Court fees paid bn the 
memorandum of appeal be returned to tlie appellants. 
The plaint, which was returned by order of tJie District 
Judge to the plaintiffs, will be received and sent down 
to the Court below. 

0. M. Appeal allowi'd ; case remanded. 


CRIMINAL REVISION. 

Before Sharfuddin and Coxe JJ, 

EAM ANGUTHA SINGH 

V. 

EMP.EHOH.^ 

Cumulative Sentences— -lUotini/ — Separate sentences for rialhig and causing 
hurt— Penal Code (Act XLV of ISdO) ss. hi7, 3SS, 

Separate HenteiiccH for the olfeijces of rioting arni hurt are Icunil whero 
it is foimti that each perHon took an indivitiiiai jnirt in tiie assault. 

Bilmong Poddar v. Queen.’ Empress (\), Mokur Miry. Queen-Empress (2). 
Ferasiit v. Queen- Empress (i5) r f erred to. 

The facts of the case are sliortly these. The 
petitioners are iiolice constables attached to tiie 
Cossiporo Gun and Shell Factory and the complaiuaiit 

® Orimiruil liavisitm No. 1520 of 1912. ugaiust the order of H. P, Diivnl, 
Bt‘Bsions Judge o£ Ali pore, dated Sept. 20^ 1912, conlinniug the order of 
A. K. M. AbduH Subhauj I)<*puty Magistrate ofSealdah, dated Aug. 31^ 1912. 

(1) (1889) 1. L. R. IG Gale. 442. (2) (1889) I. L. K. 16 Gale 725. 

(B) (1891) L L. ii 19 Calc. 105. 
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191.3 is the head-constable under whona they worked. It 
appears that for some time past they had been slack 
Angutha and careless in their duties. They were, therefoi'e, 
reported against by the complainant and were depart- 
"Bmperor. mentally punished. The petitioners, thereupon, along 
with others, consiiired together to assault the com- 
plainant and did assault him on the 16th of May, 1912,' 
at about 1 A.M. while he was asleep in the guard-room. 

The petitioners were put upon their trial before 
the Deputy Magistrate of Sealdah under sections 147 
and ,‘>23 of the Indian Penal Code. The learned 
Deputy Magistrate found them all guilty under section 
147 of the Indian Penal Code, and sentenced them to 
six months’ rigorous imprisonment and a fine of Rs. 50 
each. In addition to the ijunishment under section 
147, he sentenced the petitioner’s Nos. 1, 2 and 3 under 
section 323 of the Indian Penal Code to a further 
period of three months’ rigorous imprisonment. 

They appealed to the Sessions Judge of the # 
24-Pergannahs who dismissed the appeal on the 20th 
of September, 1912. Against this oriler of the 
Sessions Judge they moved the High Court and 
obtained this Rule. 

Babu Manmatha Hath Mookerjee and Babu Siva- 
nandan Hoy, for the iretitioner. 

The Deputy Legal Bememhrancer (Mr. Orrj, for 
the Cr'own. 

SUARFUDDIN AND CoXK JJ. This was a Rule 
issued to the District Magistrate of the 24-Pergannahs 
to siiow cause why the sentences passed, under section 
323 of the Indian Penal Code, on the first three 
petitioners, should not be set aside, on the ground that 
separate sentences could Hot be passed against them 
under both the sections 147 and 323 of the Indian 
Penal Code. 
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The three petitioners referred to above have been 
convicted under section 147 of the Indian Penal Code, 
and have each been sentenced to rigorous imprison- 
ment for six months and to pay a fine of Es. 50. They 
have also been convicted under section 323 of the 
Indian Penal Code and each sentenced to a further 
term of three months’ rigorous imprisonment. Objec- 
tion is taken by them that the separate sentences 
under sections 147 and 323 of the Indian Penal Code 
are illegal ; and reference is made to the Pull Bench 
ruling in the case of Nilmony Pocldar v. The Queen 
Empress {1), where it was held that separate sentences 
passed upon persons for the offences of rioting and 
grievous hurt are not legal where it is found that such 
persons individually did not cause hurt, but were guilty 
of that offence under section 149 of the Indian Penal 
Code. In the present case, however, there is a distinct 
finding that each of the three petitioners took an 
individual part in the assault. The Pull Benclj ruling 
above cited does not, thei’efore, avail them. There is 
another case, nameby, that of Mohur Mir v The Queen- 
E^npress (2) wl-iere it was held that separate terms of 
imprisonment under sections 147 and 323 of the 
Indian Penal Code would be legal if the men thus 
convicted had individually caused liurt. There is 
another case to the same effect, namely, the case of 
Ferasat v. Tfie Queen-Empress (3) in wldcli also it 
was held that under the above circumstances separate 
.sentences are legal. In this last case tiie effect 
of the case of A ihnony Pocldar v. The Queen Empress 
(1) was explained. 

In these circumstances, we ai’e unable to interfeie 
with the separate sentences passed on the iij'st three 
petitioners ; and we accordingly discharge this Rule. 

S. K. B. Rule discharged. 

(1) (1889) I. L. B. m Uulo. 442, (2) (18H9) 1. L. K. 16 Oulc. 72.5 

(3) (1891) I. L. H. !9 Oalc, 105. 
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APPELLATE CIVIL. 

Before Molmwood and Cha^Jinmi J^. 

MAKBUL ALI 

V. 

ALI AHMAD.* 

hiUmsl — Usufrnchiary mortgage — Intereat not dipidated for'— Charge in 
the nature of mortgage mmt he in writing and registered. 

Where no interest is stipulated for in a mortgage bond no interest is 
reciovorable. A charge in the nature of mortgage, whetlier for principal 
or interest, must be expressed in writing and registered, and cannot be 
raised by implication. 

Kuttiumma v. Madhava Menon (1) followed. 

' Imda'l Hasan Khan v. Badri Prasad (2) distinguished. 

Second Appeal by Makbul Ali, tlie defendant. 

This appeal ai-osc out of a redemption suit. The 
plaintitls alleged that the disputed land belonged io 
their uncle, one Rakiinuddin, who mortgaged it to the 
defendant No. I by a usufructuary mortgage bond 
dated 17th Magli, 1260, and that the defendant No. 1 was 
still in possession of the land; that Rakiinuddin was 
dead; that the phiintifis were his only heirs and that 
in spite of repeated requests to receive the mortgage 
money the defendant No. I had refused to accept the 
money. 

Defendant No. 1 contended that Manirullah was 
not the next friend of the minor plaintiffs ; that the 
plaintiffs had no right to the land in dispute ; that it 

*= Appeal from Appellate Decree, No. 170 of 1911, against the decree 

of Bajani Kanta Chatterjeo, Additional Subordinate Judge of Chittagong 
dated Hc^v. 8, 1910, modifying the decree of Kunja Belmri Ghosh, M.imsif 
of Fatiya, dated June 22, 1910. 

(1) (1901) 11 'Mad. L. J. ISO. 


191 S 

Ja7i. 3 . 


(2) (1898)1. L. B. 20 AIL 401. 
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was sold for the debt of their predecessor, and one 
SachiKim had purchased it in the auction sale ; that 
the boundaries wei’e incorrect ; that he never possessed 
the mortgaged land but Eakimnddin had kept it in 
his possession by executing a kabuliy at in 1260 M.B.; 
that he did not get any profit since 1264 M.B. and 
that without paying Es. 56 as profits from 1264 to 
1271 tJie plaintiffs could not redeem ; and that Manlr- 
ullah could not be the next friend of the minor i>laint- 
iffs. 

Sachiram was subsequently made a defendant and 
he disclaimed his right to the huid in suit. He sub- 
mitted that he made the auction purchase with tlje 
minors’ money and for their benefit. 

The learned Munsif, who tried the case, held that 
the plaintiffs were entitled to redeem the mortgaged 
land on payment of Es. 42 and he accordingly decreed 
the suit with costs against defendant No. I. 

The defendant No. I then appealed to the Addition- 
al Subordinate Judge of Chittagong who dismissed 
the appeal. 

Against that order of the Additional Subordinate 
Judge the defendant preferred this second appeal. 

BcCbu Dhirendra Lol Kastgir, for the appellan t. 

Bobu Prabodh Kumar Das, for the respondent. 

Holmwood and Chapman JJ. This second appeal 
arises out of a suit for redemption brought by the 
mortgagor jilaintiff against the mortgagee defendant. 
The plaintiff mortgaged his propei'ty by way of 
usufructuary mortgage to the- defendant, and a month 
afterwards obtained a lease from him for one year at 
the rental of 8 rupees a year. There was no stipulation 
in the usufructuary mortgage bond for any interest ; 
and although the lease recites that there had been a 
mortgage there is no charge made on the property by 
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the lease for the rent aniiually due upon it. The 
Courts below have, therefore, found that the redemp- 
tion may be had on payment of the principal only, 
and have allowed no interest. 

The defendant appeals on the ground that the 
plaintiff is not entitled to redeem without inxyment of 
principal and interest. He argues this point in three 
ways : first, he maintains that the decree should be 
one for account ; secondly, that on a construction of 
both the documents the transaction was a single one 
and the plaintiff is bound to pay interest at the rate 
set out as rental in the lease ; and, thirdly, that in any 
case a Court of equity should give the defendant 
some usufruct or interest in the circumstances of this 
case. The ruling in Imdad Hasan Khan v. Badri 
Prasad (1) is relied upon, as it was relied upon before 
the learned Subordinate Judge, and the ruling in 
Kullyan Dass v. Shea Nundun Purshad Sinyh (2) 
is also cited before us as authority that an account 
should be taken. 

The learned Suboj'dinate Judge has distinguislied 
the Allahabad case from this case, and we think 
rightly. In that case the two documents referred, to 
each other and there was a clear stipulation that the 
rent in the lease should be taken as interest upon the 
mortgage. In this case' there is no such express 
reference and no such stipulation and the case seems 
to us to be precisely on all fours in this respect with 
the case ot Knttinrmna v. Madhava Menon (3). Two 
very important prmciple,s of law wLich govern this 
case were laid down in that case by Shephard and 
Boddam JJ. The first is that where no interest is 
stipulated for in a mortgage bond no interest is 
recoverable. The second is that a charge in the nature 

(1) (1898) 1. L. R. 20 All. 401. • (2) (1872) 18 W. B. 66. 

(3) (1901) 11 Mad. L. ,J. 186. 
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of moffcgage whether for j)rmcipal or interest must 
be expressed in writing and registered and cannot be 
raised by implication. In that case the usufructuary 
mortgagee leased the mortgage lands to the mortgagor 
for one yeai% and a registered deed executed by tlie 
mortgagor made a charge ujion the land for arx-ears of 
rent, which makes the Madras case a mucli stronger 
case than this, and the mortgagee paid no rent but 
held over after the lapse of the period ; it was*however 
held that the rent was not recoverable as interest due 
on the mortgage. It is true that this was a suit by 
the mortgagee for the mortgage moixey and for arrears 
of rent, and in the issue the Courts gave the plaintiff a 
decree for three years’ rent which was not barred by 
limitation. But it is imijos.sible for us even though 
we. may hold that the defendant is equitably entitled 
to such rent to give it to him in this suit. He must 
bring a suit properly framed for the puipose, in order 
to have it determined what rent, if any, he can recover 
under the terms of the lease. It is clear that he can- 
not recover any rent as interest on the mortgage and 
that he is subject to the ordinary rules of limitation as 
regards the amount of rent recoverable. It could not 
therefore be within the scojxe of this ixroceeding to 
order an acconxit to be taken and the equities between 
the parties decided. 

For these reasons, we think that the appeal fails 
and must be dismissed with costs. 

S. K. B. Appeal dismissed. 
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CIVIL RULE. 


Jie.fore Chiitij and Teuumi JJ. 

KARTIK CHANDRA OJHA 

V. 

GORA OHAND MAHTO.* 

High Courts JuidsdicUon of — Chota Nagpur TenancA) Act (Beng. VI of 
190S) s. 27— Application for mhancemp/nt of rent — Jiirlndlctlon of the 
High Court to set aside an order of DepiUg Commisskmer passed 
toithout jurisdiction^ on appeal from cm order of Deputy Collector — 
Judicial proceedktg. 

Proceedings on applications for eiihancenient oi; rent under section 27 
of the Ghota Nagpur Tenancy Act are judicial proceedings, and Deputy 
CommiBsionors in the perfonnauce of their judicial duties under the Act 
are Courts subject to tlie appellate juiuBdictiou of the High Court. 

The High Court has jurisdiction to interfere in cases where the Courts 
of Goliectors have either exceeded the jurisdiction or failed or refused to 
exercise the jurisdiction vested in them by the Chota Nagpur Tenancy 
Act, *“ 

Ohaitan Patgosi Makapatra v. Ku?ija Behari Patiiaih (1) referre<l to. 

Rule granted to the petitioners, Kartik Chandra 
Ojha and others. 

The petitioners made an application for enhance- 
ment of rent of the holdings of the tenants (opposite 
party) under section 27 of the Chota Nagpur Tenancy 
Act, in the Court of the Deputy Collector, Pnrulia. 
The opposite party took various objections- to the 
aiiplication of tlie petitioners, but the learned Deputy 
Collector overruletl the objections, and made an order 
enliancing the rent of the tenants. Against tliis order 

* Civil Rule No. 4910 of 1912, against tlie order of G. Milne, Deputy 
Conimissionor of Manbliuin, dated Juno 7, 1912. 


(1) (1911) 1. L. R. .38 Gale. 8.32. 
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the tenants pi’eferred an appeal to the Deputy Coiuinis- 
sioner who dismissed the petitioners’ application, on 
tlie ground that the questions at issue should be 
decided only “ after a full and fair trial ” or “ by tlie 
Settlement Depai'fcment in the villages.” Against this 
order the petitioners moved the High Court and 
obtained this Rule. 

Bobu Karunamoy Q-liose, for tlje opi)osito party, 
took a preliminaiy objectioji that the High Court had 
no jurisdiction to interfere in proceedings which arose 
oxrt of applications for enhancement of j'eiit under 
section 27 of the Ohota Nagpur Tenancy Act. Ihe 
Chota Nagpur Tenancy Act (Beng. VI of 11)08} being a 
complete Code in itself, the Courts are to be guided by 
tlie procedure laid down therein : see Badha Madhul) 
Sanfra v. Lukhi Narain Boy Chowdhry {1) and 
Nogmdro ISfath Mullick v. Mathura Mohun Parhl (2). 
The High Court citnnot revise orders pa.ssed by 
Courts of Collectors, under section 115 of the new 
Code of Civil Procedure : see Baghubar Sahi v. 
Protap TJdoy Nath Sahi Deo {2>). In the Ohota 
Nagpur Tenancy Act, suits and aijplications are not 
intei’changeable terms : see Khetra Nath Ghatak y. 
Piru Bamriii). Therefore, the High Court has no 
jurisdiction to interfere in proceedings based on appli- 
cations, under section 15 of the Charter Act, by which 
it is vested with power of suixerinteudence over Courts 
subject to its appellate jurisdiction, and only in cases 
of suits and appeals. No ajxixeal lies to the High Court 
in cases of applications under the Act. The Board of 
Revenue and the Commissioner have the power of 
superintendence over the Courts of Collectors : see 
sections 216, 264 and 274 of the Act. The cases under 

(1> (181)15) I. L. B. 21 Ciilo. 428. (3) (1011) I. L. R. 39 Ciilo. 241. 

(2) (1891) I. L. B. 18 Calo. 368. (4) (1911) 13 0. L. J. 250. 
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Act X of 1857 in which the High Court interfered 
under section 15 of the Charter Act, are distinguish- 
able, as they related to suits and not to applications. 
In any case the petitioners ought to have gone to the 
Commissioner first, before coining to the High Court. 
The case falls under section 76 cl. {10) of the Act, 
and the order of Deputy Commissioner is final. 

Babu Bepin Behary Ghose, for the petitioners. 
The orders passed by the Deputy Commissioner under 
the Act are those of a Civil Court and second appeals 
are allowed in certain cases to the High Court, so he 
is subject to the appella^ jurisdiction of the High 
Court, which has therefore power to interfere with the 
orders of the Deputy Commissioner under section 15 
of the Charter Act : see Nilmoni Singh Deo v. Tara 
Nath Mukeriee (1). It is immaterial that no appeal 
is allowed by the Act from certain orders, for in cases 
where an appeal is allowed there would be no occasion 
for an application for revision. It is true that powers 
have been conferred by the Act on the Commissioner 
and the Board of Revenue by section 217 to revise 
certain orders, but that provision cannot deprive the 
High Court of its jurisdiction, nor could it be so 
intended. There were similar provisions under sec- 
tions 151 and 152 of Act X of 1859, but the High 
Court never refused jurisdiction to entertain applica- 
tions for revision in such cases : see Ohaitan Patgosi 
Mahapatra v. Kunja Behari Patnaik (2). There can 
be no doubt that the order complained against was 
one in which the learned Deputy Commissioner failed 
to exercise the jurisdiction vested in him by law. 

Cur. aclt). vult. 

Chitty and Tbunon JJ. In this case the landlord 
petitioners made an application under section 27 of 

(I ) (18«2) 1. L. H. y Culc. 295. (2) (1911) 1. L. R. 38 Calc. 832. 
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the Chota Nagpur Tenancy Act (Bengal Act VI of 
1908) for the enhancement of the rent paid by the 
tenants opposite-parties in respect of their holding. 

The application was heard by a Deputy Oollectdr 
empowered to discharge the functions of a Deputy 
Commissioner tinder section 27 and the following 
sections of the Act. After a prolonged enquiry the 
Deputy Collector on the 12th February, 1912, made an 
order enhancing the rent of the tenants from Rs. 2-8 
to Rs. 32-10-5 per annum. Against this order the 
tenants preferred :in appeal under the provisions of 
section 215 (7) (Di) to the Deputy Commissioner tvho, 
after commenting on the proceedings of the Deputy 
Collector in terms which, should not find a place in 
the judgment of any Court, dismissed the landlords’ 
application on the ground that in his opinion the 
questions at issue should be decided only “after a 
full and fair trial ” or “ by the Settlement Department 
in the village.” 

It is not suggested that in the area with which wo 
are here concerned any order for the preparation of a 
record-of-.rights had been issued, and obviously if in 
the opinion of the Deputy Commissioner the case liad 
not been fully and fairly tried his proper course was 
to make or direct such further inquiry as might be 
necessary. 

It therefore cannot be and has not been disputed 
before us that in omitting to deal with the appeal 
before him on the merits tlie Deputy Commissioner 
has failed to exercise a jurisdiction vested in him by 
law. But on behalf of the tenants opposite-parties it 
has been contended that the Courts of Deputy Com- 
missioner when dealing with ai)plications for the 
enhancement of rent under the provisions of sec- 
tions 27 to 80 of the Chota Nagpur Tenancy Act are 
not Courts subject to the ai)peilate juri.sdiction of 
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1913 this Court within tile meaning of section 15 of the 
KAmK India]! High Courts Act 1861, that superintendence 
Chandra over Deputy Commissioners in the performance of 
their duties under the Act is by its express provi- 
Goiia Ghand sions vested in tlie Commissioner and the Board of 
Revenue and that, therefore, this Court has no juris- 
diction, or at least should not interfere. 

These contentions are based on the provisions of 
section 215(2) (which in terms relates to suits ojiiy), 
section 217 and section 270 of the Act. 

From tlie very nature of the proceedings them- 
selves, and also from the provisions of the Act iis 
contained, for instance, in Chapter XVI it is clear 
that proceedings on applications for enhancement of 
rent are judicial j)roceedings, and in view of the 
express provisions of section 224 (2) ■which allows in 
certain cases a second appeal to this Court, i t cannot 
in our opinion he contended that Deputy Commis- 
sioners in the performance of their judicial duties 
under the Chota Nagpur Tenancy Act are not Courts 
subject to the appellate jurisdiction of this Court. 

No doubt, by the provisions of the sections we 
have already cited, po'wmrs of revision, direction and 
control are vested in the Commissioner and the Board 
of Revenue. But these sections merely reproduce in 
practically identical terms the provisions of sec- 
tions 151 and 152 of Act X of 1859, and notwithstand- 
ing the existence of these provisions in that Act, this 
Court in a lotig series of decisions [wo need here refer 
only to the case of Chaikin Patgosi Mahapatra v. 
Kunja Behari Painai'k{\y\, has held that it has juris- 
diction aj]d has interferetl in cases where the Courts 
of Collectors have either exceeded the jurisdiction or 
failed or refused to exercise the jurisdiction vested in 
them by the said Act. 

(1) (l<ni) I. L. E. 38 Calc 832. 



VOL. XL.] CALCUTTA SEEIES. 

We are therefore of opinion that in the present 
case we have jurisdiction and shotild interfere. 

We accordingly make this liuie absolute, .«et aside 
the order of the Deputy Commissioner dated the 7th 
June, 1912, and direct him to proceed with and deter- 
mine the appeal before him on the merits. 

We make no order as to costs. 

S. 0. G. liuie absolute. 


ORIGINAL CIVIL. 

Before Fletcher J. 

GKEY 

tK 

LAMOND WALKEE.^ 

Sale of goods — insolvency of purchaser before delivery — Vemlo7''s right 
to refuse delivery — Official Askig7iee. duties and rights of — Flection 
zeithin reasonable tirne — 'render of cash before delivery — -FresHkney 
Towns hisolvcMCzj Act {III of 1909) ss, 62^ 62^ 64 — Joint Hindu 
family y msolvenvy of member of — Infant jazdiier '—CoziBaci Act {IX 
of 1872) s. 247. 

On the insolvency of the knrta of a mitalshara li iiidii fauiily, a yuit Is 
not rnainiainahle by the Uiiieial AHHiguee for dainagevs for breach of a 
contract entered into by tlm firm, which was the joint buHiness of the 
family. 

Under section 52 of the Presidency Towns Insolvency Act, the riglits 
that passed to the Oflicial Assigoco were the rights the insolvent had imder 
the contract as an insolvent : hence, it was the duty of the Ofliciat Assigiiee 
to declare Iiis election to take np the eoiitraet within a reasonable time, 
and to tender casli before calling for delivery. 

Ex 2Mvte Chalmers (1) and Morgan v. Bain (2) foliowed. 

Original Civil Suit Ko, 689 of 1912. 

(1) (1873) L. K. 8 Oh. App, 289. (2) (1874) L. li. 10 C. P. 15. 
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Oeiginal suit. 

This suit was instituted by Mr. C. E. Grey as 
Official Assignee of the proiierty of Giirmnkh Roy 
Kadia, an insolYent, for the recovery of Rs. 3,11)9-2-9 
as damages for failure to deliver under two cojitracts 
for the sale of sugar. The contracts, both dated the 
15th August 1910, were entered into betw’een the firm 
of Messrs. Walker, Qoward & Co., of which the 
defendant Mr. Lamond Walker was a member, and 
tlie firm of Messrs. Gurmukb Roy Ramessnr, and 
were each for the sale by the former firm to the 
latter, of 50 tons of Java sugar for shipment from 
July to October 1911, In equal instalments of 12i tons 
each, each shipment to be treated as a separate 
contract, and the terms being “ cash before delivery 
as customary.” 

On the 15tli June, 1911, Gurmukb Roy Kadia was 
adjudicated an insolvent on his own petition, and a 
vesting order was made, vesting his property in the 
plaintiff. In the adjudication order Gurmukh Roy 
Kadia was described as carrying on business under 
the style of Gurmukh Roy Ramessur. The goods 
arrived in Calcutta in the months of July, August, 
November and October, respectively, in respect of 
the one contract, and in the months of July, An-gust, 
September and October, respectively, in respect of the 
other. 

No notice of arrival of any of the goods was given 
by tl\e defendants to the plaintiff, and the plaintiff 
took no steps for the purpose of comj)leting the con- 
tracts till the 13th September, 1911, on which date he 
wrote to the defendants in respect of the, July and 
August shipments, in these terms : — “ I have to give 
you notice that you have not yet sent me an arrival 
imtice in terms of the above contracts. I am at present 
prepared to pay for and take delivery of the goods, on 
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your tendoriug the same for the above shipments.” 
At no time did the plaintiff tender to the defendants 
the price of any portion of the goods. 

The defendants replied, on the 21st September, 1911 , 
that they had “ already disposed of the sugar under 
the contract,” This was confirmed by a fnither letter 
of the 9th November, 1911. On the 26th April, 1912, 
the plaintiff obtained leave from the Court, in its 
Insolvency Jurisdiction, to institute proceedings, and 
on the i 3th June claimed from the defendants, on 
behalf of the insolvent’s estate, the sum of Rs. 3199-2-9, 
being the difference between the contract rates and 
the rates prevailing on due dates, for their failure to 
deliver the sugar sold under the contracts. On the 
defendants repudiating all liability, this suit was 
instituted. 

The averment of breach in the plaint was in these 
terms : — “ The plaintiff was at all times ready and 
willing to take delivery and pay for the said sugar in 
terms of the said agreements, but the defendants, in 
breach of the said agreements, failed and neglected to 
deliver any of the sugar.” 

In their written statement, the defendants put in 
issue the proprietorship of the firm of Gurmukh Roy 
Ramessur by the insolvent ; and conte*hded that they 
were justified, in the circumstances, in not delivering 
any of the goods under the contract. 

The following issues were settled between the 
parties : — 

(i) Was the insolvent the sole proprietor of the 
firm of Gurmukh Roy Ramessur ? 

(ii) Did the plaintiff or the insolvent ever tender 
cash before calling upon the defendants to deliver 
the goods : if not, is the plaintiff entitled to call upon 
the defendants to deliver ? 
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(iii) Was the plaintiff bound to express Ms readi- 
ness and willingness to perform the contract in suit 
within a reasonable time of the insolvency ? 

(iv) Was the plaintiff in fact ready and willing to 
perform the contract ? 

(v) Did the defendants, by stating in their letter of 
the 21st September, 1911 that they had already sold 
the sugar, refuse to give delivery and commit a breach 
of the contract ? 

In respect of the first issue, it ajipeared from the 
evidence that the insolvent was the Jcurta of a niUnk- 
shara Hindu family, and was joint with his grandson 
Ramessur, who was an adult, and that the business 
of the firm of Gurmukh Roy Ramessur formed part 
of the joint family estate. 

■ It was not disputed that the market wns a rising 
one, and that the rates prevailing on the dates of 
delivery were higher than the contract rates. 

Mr. B. 0. Mitter (with him Mr. N. N. Sircar), for 
the defendants. It is clear from the evidence that the 
insolveut was not the sole proirrietor of the firm of 
Gurmukh Roy Ramessur: the insolvent was joint with 
his grandson Ramessur, and the business formed part 
of the joint family estate. It follow's that the Official 
Assignee, in wdfom vested the property only of the 
insolvent, cannot maintain this suit. In the ciroums- 
tances the defendants were justilied iii not making 
delivery under the contracts. On the insolvency ttf 
Gurmukh Roy, the Official Assignee was not entitled 
to delivery, unless and until he first made tender of tlie 
price : Ex parte Chalmers (1), Morgan v. Bain (2), 
Ex parte Stapleton (3). No tender of casli was made 
by the Official Assignee. These authorities also show 

(1) (1873) L. R. 8 oil. App. 289. (2) (1874) L. R. 10 C. P. 15. 

(3) (1879) L. R. 10 Ch. I>. 586, j 
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that an election to fulfil the contract must he made 
within a reasonable time. There had been un- 
reasonable delay by the Official Assignee : his letter 
of the 13th September was too late. Walker. 

Mr. Pugh (with him Mr. Langford James), for 


the phtintifl!. The evidence shows that Eamessui- 
was an infant. Assuming that the business wms 
part of the joint estate, this suit could have been 
brought by Gurmukh Eoy alone previous to his 
insolvency • and hence is now maintainable by the 
Official Assignee. An infant cannot enter into or sue 
on a contract : as regards third parties, lie has not the 
status of a partner ; it may be, after decree, the Infant 
may have his rights against the Official Assignee for 
a share in the profits : see section 247 of tlie Contract 
Act. It is submitted Eainessu.r is not a necessary 
party: if it be held otherwise,' let him be added as a 
party to this suit. It is a well established principle 
that the insolvency of one of the contracting parties 
, does not put an end to the contract. There has been 
no disclaimer by the Official Assignee : see sections 
62 and 64;of the Insolvency Act of 1909 — nor was any 
application made under section 65 to the Court to 
rescind the contract. Hence the- contract was a sub- 
sisting one. The authorities cited on behalf of the 
defendants have no application to this case, where 
provision was made in the contracts for cash before 
delivery. The defendants failed to give arrival 
notices, as they were bound to do. When called upon 
to make delivery, they admitted they had disposed 
of the goods : this was a clear breach. It was un-- 
necessary thereafter for the Official Assignee to tender 
cash : Tolhurst v. Associated Portland Cement Manu- 
facturers (1), In re Pheenix Bessemer Steel Go. (2). 

(1) [1902] 2 K. B. 660, 671. • (2) (1876) L. R. 4 Oh. D. 108. 
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The Official Assignee was at all times ready and 
willing to fulfil his part of the contract, namely, to pay 
cash before deliveiy. The market was a rising one 
and the defendants have pocketed the profits. 

ITletCHEE J. In this suit Mr. Charles Edward 
Grey, the Official Assignee of Bengal, and as such 
assignee of the property of Gurinukh Eoy Kadia, an 
insolvent, sues three gentlemen who carry on business 
in copartnership together under tlie style of jMessrs, 
Walker, Goward & Co. to recover Es. 3,199-2-9 as 
damages in respect of a breach of two contracts for 
the sale of sugar. The contracts were botli dated the 
15th of August 1910, and were both for the sale of 50 
tons of Java sugar delivered over July, August 
Sei.tember and October, 1911, by instalments of 12i 
tons each month. 

On the 15th of June, 1911, Gurinukh Eoy Kadia was 
adjudicated an insolvent, he being in the adjudica- 
tion order described as carrying on business under 
the style of Gurinukh Eoy Eamessur, and no steps 
were taken by the Official Assignee until the 13th of 
September, 1911, for the purpose of completing these 
contracts. On the 13th of September, 1911, Mr. Grey 
wrote to the defendants in these terms : “ I have to 
give yon notice that you have not yet sent me the 
arrival notice in terms of the above contracts. I am 
at present prepared to pay fo-- and take delivery of 
the goods, etc., etc.” No notice had been given of the 
arrival of any goods by the defendant to Mr. Grey. 
It appears from the evidence that the first lot of the 
July goods did not arrive here until August. That 
appears from the evidence given on behalf of the 
defendants. 

The following issues were settled between the 
parties (i) Was the insolvent the sole proprietor 
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of the firm of Garmukh Roy Ramessiir ? (il) Did the 
plaintiff or the insolvent ever tender cash before 
calling upon the defendants to deliver the goods ; if 
not, is the plaintiff entitled to call upon the defendants 
to deliver? (iii) Was the plaintiff bound to express 
his readiness and willingness to perform the contract 
insult within a reasonable time of the insolvency? 
(iv) Was the plaintiff, in fact, ready and willing to 
perform the contract? (v) Did the defendants, by 
stating in their letter of 21st September, 1911, that 
they had already sold the sugar, refuse to give delivery 
and commit a breach of the contract ? 

On the first issue the evidence stands in this 
way. The insolvent, Gurmukh Roy, is a member of a 
mitakshara Hindu family ; he is in fact the kurta 
of the family. He had two sons, both of whom are 
deceased, and the eldest grandson (it mattei’s not for 
this purpose whether he is an adopted son of the 
deceased’s son or a natural born son) is Ramessur ; and, 
in accordance with the usual practice adopted amongst 
Hindus who belong to this school of Hindu law, the 
firm is carried on in the name of the kurta of the 
family, Gurmukh Roy, and in the name o£ the eldest 
grandson, Ramessur. 

There cannot be any doubt in cases of families of 
this nature that there is a presumption of jointness, 
not only of their property, but even as regards business 
which they carry on, and if any member sets up 
that a particular portion of the jjroperty forms his 
peculhim, or separate property, the onus of proving 
that lies on the particular member who sets up that 
case. If seems to me in this ease that the Official 
Assignee has got the rights of Gurmukh Roy, and no 
one else, and the onus is upon him to show that this 
business was in fact a separate business of Gurmukh 
Roy. 
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Now, bow does tbe evidence stand as regards that o 
It is obvious on the evidence given on behalf of the 
Official Assignee that out of the profits of this business, 
and without any separate account being kept of those 
profits, there was paid on account of Ramessur, not 
only his food and raiment, but also the expenses of his 
performing acts of worship suitable and proper to the 
religion which he professes. That cannot be doubted. 
There is a charge for a supper for Ramessur on arriving 
in Calcutta, and on several other occasions a charge 
for his raiment and a charge for performing the 
religious ceremony of worshipping the Mother 
GaiTges ” It seems to me, on that, quite clear that the 
business does form a portion of the joint family 
estate. 

Then, it is said that Ramessur is an infant and, 
therefore, the only right he can have is a right to have 
such portion of the assets which remained after 
paying the creditors in full handed over to him. 
That is not this case at all. What you have to con- 
sider in this case is, what is the title of the Official 
Assignee? The title of the Official Assignee is not 
open to doubt, because, under section 52 of the Presi- 
dency Towns Insolvency Act, the title of the Official 
Assignee is to ail such property wliicli nia\ be.Iong 
to, or be vested in, the insolvent at the commeucement 
of' the insolvency, but excluding all property which 
was held by the insolvent on trust or for any other 
person. It is quite obvious on that section that the 
Official Assignee stands exactly in the same position as 
the insolvent, except that where the insolvent held 
the property, not only for himself, but on trust for 
other members of the family, the portion thereof 
which was held by the insolvent as a trustee does not 
pass to the Official Assignee. It seems to me on the 
construction of the Act that is quite clear. 
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It is then said that under section 247 of the Indian 
Contract Act the suit can he maintained by Grurniukh 
Eoy, as the kiirta of the family, for any obligations 
entei'ed into on behalf of the business. That may be 
so as regards Gurmukh Eoy ; but the Official Assignee 
is not Gurmukh Eoy, and he is not a member of the 
joint Hindu family. The Official Assignee’s rights are 
to such portions of the joint family estate as Gurmukh 
Eoy was entitled to in his own right. It has nothing 
to do with the other members of this joint Hindu 
family. 

I am satisfied that Eamessur was not in fact an 
infant. The evidence is that he is about 24 or 25 yeai’S 
of age ; at least, that is the evidence which I accept. 
That Eamessur is anything like 13 or 14 years of 
age I do not believe, and the proceedings in the Small 
Cause Court, both of the plaint filed. by the firm and 
of the written statement filed against the firm, make 
no mention that Eamessur was an infant. 

I therefore find the first issue in favour of the 
defendants, namely, that Gurmukh Eoy was not in fact 
the sole proprietor of the firm of Gurmukh Eoy 
Eamessur. 

The second issue is, what are the rights of the 
Official Assignee, with regard to contracts of this 
nature, upon the happening of an insolvency ? A good 
deal has been said on the disclaimer sections, sections 
62 to 64. This is not a case of a disclaimer at all. 
The question is, what, under section 52, were the rights 
which passed to the Official Assignee upon the insol- 
vency of Gurmukh Eoy. It seems to me quite clear 
that the rights that passed to the Official Assignee 
were not the rights of Gurmukh Eoy as a solvent, but 
the rights that he had under the contract as an insol- 
vent, that is, as a person declaring his inability to 
comply with the terms of the contract, and therefore 


1913 

Grey 

Lamond 

Walker. 

Fletcher J 



532 


1913 

Geey 

V. 

Lamoni) 

Walker. 

Fletcher J 


INDIAN LAW REPORTS. [VOL. XL. 

it was tlie cRity of the Oflachil Assignee, upon reqniilng 
tlie completion of the contract, that he should offer to 
complete the contracts in the way that the insolvent 
was bound to complete them, namely, that he should 
make a tender of cash before calling upon the vendor 
to deliver under the , terms of the contract. In my 
opinion, the decision of Lord Selborne, when Lord 
Chancellor, and Lord Justices James and Mellish in 
Ex parte Chalmm'S (1) is conclusive on that matter. 
Tliat is also in accordance with the decision of the 
Court of Common Pleas, in Morgan -v. Bain {2). In my 
o])inion, the Official Assignee was only entitled under 
the terms of the contract, and, liaving regard to the 
insolvency of Gurmukh Roy, to take up the same 
position that Gurmukh Roy could have done. 

Then, passing to the third issue, I think that the 
decisions in Ex parte Chalmers (1) and in Morgan v. 
Bain (2) show that the Official Assignee must declare 
his election to take uj} the contracts on the terms that 
I have mentioned, namely, that he should stand in the 
shoes of the insolvent, quA insolvent, within a reason- 
able time. In my opinion, the defendants were not 
bound to take any steps in regard to these contracts, 
unless and until they heard from the Official Assignee 
that he elected to take up the contracts on those terms, 
and, until he did so elect, they were entitled to remain 
quiet with regard to any of the matters required to be 
done under the contract. On the 13th of September, 
1911, when the Official Assignee first gave notice to 
the defendant that he intended to take uj) the 
contracts, I think he was much too late in declaring 
his election. In a case like this, where the adjudication 
happened as long ago as the loth of June, 1911, it would 
be intolerable that a mercantile firm should have to 
wait from the 15th of June to the 13th September to 
(1) (1873) L. R. 8 Ch. Anp. 289. (2) (1874) L. B. 10 C. P, U. 
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And out whether the Official Assignee intended to elect 
to take up the contracts or not. It may be that in 
that time Messrs. Walker, Goward & Co. might have 
considered it necessary, though there is no evidence 
that they did in this case, to cancel on the best terms 
that they could the contracts that they had made in 
.lava with respect to the sugar. In my opinion, the 
election declared in the letter of the 13th Sejitember, 
1911, was far too late, and was not made witliin a 
reasonable time. That being so, the other two issues 
suggested by the counsel for the Official Assignee do 
not in fact arise, because in my opinion the Official 
Assignee did not declare within a reasonable time that 
he intended to take up the contract, and the defendants 
were entitled to as.sume that the Official Assignee 
intended to abandon it. The decisions I have cited 
above show that if the Official Assignee had elected to 
take up>the contracts it was his duty to tender cash 
to the defendants before requiring the defendants 
to deliver the goods to him It is admitted he did not 
do this. The present suit, therefore, fails, and must be 
dismissed with costs on scale No. 2. 

J. C. Suit dismissed. 

Attorneys for the plaintiff : Leslie ^ Hinds. 

Attorneys for the defendants : B. Isf. Bose 4 - Oo. 
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ATAL BIHARY HALDAR.* 

Mortgage — Sale — Chota Nagpur Te^iayicy Act {Beng. VI of 190^) ,<?. 4 7 
— Decree for sale of property situate in ManhJnim —Estoj)pel. 

After the preliminary decree on a mortgage was passed, and before the 
linal decree for sale was made, the Chota Nagpur Tenancy Act, 1908, was 
extended to Maubhiim, where tiie mortgaged property was situate. Tlie 
judgment-debtor luiving objected to the application of the decree-holder for 
sale of the said property, both Courts set a.side tiie objection, and the sale to 
the decree-holder was thereafter confirmed. Upon appeal to tiie High 
Court : — 

Held^ that the sale was in direct contravention of the provisions of 
s. 1 7 of the Chota Nagpur Tenancy Act. 

Held^ furtlier, that the judgment-debtor cannot be estopped from 
bringing to the notice of the Court what the Court must be taken to know 
of itself, that there was a distinct provision of law wliich prevented the 
sale of the property. 

Appeal by Lakslimi Bibi Kujrani, tlie Judgment- 
debtor. 

This was an appeal from an order refusing to set 
aside the sale of a certain mortgaged property. The 
facts are as follows. Lakshmi Bibi Kujrani, on the 
1st January, 1907, executed a mortgage of her property 
situate in Manhhnm in favour of one Atal Biliary 
Haidar. On the 15th June, 1909, the mortgagee 

** Appeal from Order, No. 169 of 1912, against the order of G. B. 
Muniford, District Judge of Manbhum, dated Dec. 22, 1911, affirming the 
order of Advaita Prasad De, Subordinate Judge of that district, dated June 
15,1911. 
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obtained a preliminary decree on the said mortgage 
and tliis decree was made final on fclie 26tli November, 
1910. In the meantime, pending the passing of this 
final decree, the Chota Nagpur Tenancy Act (Beng. VI 
of 1908) was extended to Manbhum. Upon the decree- 
holder applying for sale of the mortgaged property, the 
Judgment-debtor filed her objection thereto. This 
objection was disposed of by the Court of first instance 
on the 15th June, 1911, in favour of the decree-holder, 
who had the property sold and purchased the same 
himself on the 22nd July, 1911. Subsequentlj^, on the 
22nd December, 1911, the order of the Court of first 
instance was upheld on appeal and on the 2nd May, 
1912, the sale was confirmed. The Judgment-debtor, 
thereupon, appealed to the High Court. 
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Balm Bepin Behary Ohose, for the appellant. 
Bahu Dwarka Nath Qhuckerhurty and Balm 
Mohini Mohan Qhatterjee, for the respondent. 


Chitty and Teunon, JJ. This is an appeal from 
an order of the District Judge confirming that of the 
Subordinate Judge of Manbhum, declining to set aside 
a sale. It ajipears that a mortgage was executed by 
the Judgment-debtor on 1st January, 1907, in favour 
of the present decree-holder. On that mortgage, a 
preliminary decree was passed on 15th June, 1909, and 
the final decree for sale wms passed on 26th November, 
1910. In the inte rval between the two decrees the 
provisions of the Chota Nagpur Tenancy Act (Beng. VI 
of 1908) were extended to the district of Manbhum, 
and from that time they govern the property in 
question. The decree-holder asked for sale and the 
Judgment-debtor objected. His objection was disposed 
of by the first Court on 15th June, 1911, and by the 
Appellate Court on 22nd December, 1911. It has been 
brought to our notice by the learned pleader for the 
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reBpoudont that the sale actually took place on the 
22ucl July, 1911, while the appeal iu the lower Ooart 
was pending, and that it was confirmed on 2nd May, 
1912, while the appeal to this Court was pending. The 
purchaser in this case was the decree-holder. 

The provisions of section 47 of the Cliota Nagpur 
Tenancy Act put the matter beyond dotibt. That 
section provides, subject to the three provisos which 
do not ahect the present ca.se^ that no decree or order 
shall be passed by any Court for the sale of the right 
of a raiyat in his holding, nor shall any such right be 
sold in execution of any decree or order. The final 
decree which was passed on the extension of the Act 
ought not to have been passed ; Imt, putting that aside, 
it is clear that the second liortion of the section 
applies to this case, and ijrevents any such right being 
sold in execution of any decree or order. 

For the respondent it has been argued that, the 
sale having taken place and been confirmed, it cannot 
now be questioned. But, having regard to the fact 
that the decree-holder is the jourchaser and that tlie 
rights of third iwrties are in no way affected, it is 
clear that the Court, before which the appeal was 
pending ever since the objection of the Judgment- 
debtor had been first made, could go into the question. 
The sale was in direct contravention of the provisions 
of section 47 of the Ohota Nagpur Tenancy Act. 

Secondly, it has been argued that the mortgagor is 
in some way estopped from saying that the property 
is not saleable. He cannot be estopiJed from bringing 
to the notice of the Court what the Court must be 
taken to know of itself, that there is a distinct pi’ovi- 
sion of the law which prevents the sale of the 
property. 

The appeal must be allowed. The orders of the 
lower Courts are set aside, with all the proceedings 
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whicli liave taken place in cousecjuence of those 
orders. The appellant must have lus costs in all Um 
three Courts. 

0. M. Appeal allo'wecl. 


APPELLATE CIVIL, 


Before Garnduff and Beackeroft JJ. 

IN LEA CHANDRA MUKHERJEE 

V. 

SRISH CHANDRA BANERJEE.* 

A'i}2.)eal — Small cause case tried as an ordinary siut — Jurisdution, 

Wlierc a Judicial Officer invested with Small Cause Court jurisdiction iries 
suit, which lie might have tried under the summary procedure, in the 
ordinary manner, the character of the suit is not tliereby altered, and lus 
decree is not appealable. 

Shanharhliai v. Somnhhal (1) followed. 

Second appeal by the defendant, ludra Chandra 
Mukherjee, Cliairinau of tlie Jangipore Municipality. 

This appeal arose out of an actioji brought by the 
j)laintifE to recover a certain sum of money, wiiicli 
he alleged that the defendant illegally realised from 
him. The allegation of tlie plaintiff was that the 
defendant realised arbitrarily Es. 34-8 from him by 
distress 'warrant on the 3rd February, IDOU ; that no 
notice of demand nor any bill was ever served or pre- 
sented to him, and as such the action of the Munici- 
pality was wholly illegal. The plaintiff also claimed 

Appeal from Appellate Order, No. 254 of lyil, and Rule No. 3396 of 
1911, against tlie order of B. 0. Mitter, District Judge of Mursiiidabad, 
dated Feb. 23, 1911, disebarging* the order of Apara Prasad Mukherjee, 
Munsif of Jangipore, dated May 11, 1910. 

(1) (1900) I. L. R. 25 Bom. 417. 
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eompensatloix for illegal and excessive distress, but 
the claim for compensation was afterwards deleted. 

Defendant denied the liability on various gi'ounds. 

The suit was tried by the Mnnsif of Jangipore, who 
was also invested with the powers of a Small Cause 
Court Judge, in the ordinary manner. The Munsif 
gave the plaintiff a partial decree. On appeal' by the 
plaintiff, the District Judge holding that the suit was 
triable by the Small Cause Cotirt only, discharged the 
decree of the regular Court as being made witliout 
Jurisdiction, and remitted the suit for trial on the 
Small Cause Court side. 

Against this decision the defendant appealed to the 
High Court; and he also obtained a Rule. 

Bnhu Brajendra Nath Ohatterjee, for the appellant. 
The question is, when a money suit is tried in the 
ordinary way by a Munsif invested with the powers 
of a Small Cause Court Judge, whether the nature of 
the suit is altered. I submit it is not altered. The 
case of Shankarbhai v. Somabhai (1) suiiports my 
contention. This, being a suit for recovery of money 
realised by illegal distress, is cognisable by the Small 
Cause Court, and no appeal lay to the District Judge . 
and he had no jurisdiction to set aside the order of the 
learned Munsif. 

Babu Bepm Behari Ghose, for the re.spoiident, 
contended that no second appeal lay, the suit being- 
one cognisable by the Court of Small Causes, and its 
value being less than Rs. 500. The plaintiff was 
greatly prejudiced by the fact of the suit being tried 
in the oixlinary way. Had it not been for that, he 
could have made an aj)i>lication under section 25 of 
the Provincial Small Cause Courts Act for setting 
aside the order. The plaintiff could not have sued for 


(1) (1900) I. L. R. 25 Bom. 417. 
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the money a debt. The suit is in substance oue for 
comiJensation for illegal distress, and comes under 
section 35 cl. (/) of the Provincial Small Cause Courts 
Act. As the case was tried in the ordinary civil side, 
an appeal lay to the District Judge. The learned 
Judge ought not to have remitted the case to the 
Court of first instance, but he should have decreed 
the appeal. 

Caenduff and Beachceoft JJ. This appeal is 
from an aj)i)ellate order, anti it and the Rule conjjected 
therewith arise out of a suit brought by the plaintiff 
in the Court of the Munsif of Jangipore for the re- 
covery from the local Municipality of a small snm of 
Es. 34-3 said to have been illegally recovered from 
him. As will appear from what we are going to say, 
there is no second appeal in this case, and the appeal 
must, therefore, be dismissed as incomi^etent. We 
make no order as to costs. 

We now proceed to deal with the Rule. The 
Munsif of Jangipore was vested with the powers of a 
Small Cause Court Judge. He, however, thought fi.t to 
try the case, not in the summary manner provided by 
the law, but at length as if it had been an ordinary 
suit, and he gave the plaintiff a modified decree. An 
appeal was then preferred to the District Judge by the 
j)laintiff, and the District Judge held that the Munsif’ 
by following the ordinary procedure and not the 
summary lU’Ocedure, had acted without jurisdiction. 
He accordingly set the decree aside and ordered the 
case to be retried by the same Munsif in a summary 
manner. 

Such an oi’der has, obviously, nothing to recom- 
mend it on the merits, and it could be justified only if 
the law rendered it unavoidable. In our view, how- 
ever, it was the District Judge who acted without 
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jurisdiction in making it, and there was ho defect of 
jurisdiction in respect of the trial by the Munsif, 
Under section 15, sub-section (2) of the Provincial 
Small Cause Courts Act, 1887, all suits of a civil nature 
of which the value does not exceed Es. 500, are cogni- 
zable by a Court of Small Causes, unless expressly 
excepted. By section 16 it is enacted that, save as 
expressly provided by this Act or by any other enact- 
ment for the time being in force, a suit cognizable by 
a Court of Small Causes shall not be tried by any other 
Court having jurisdiction within the local limits of the 
jurisdiction of the Court of Small Causes by which 
the suit is triable. And section 27 iJrovides that a 
decree or order made under the foregoing provisions 
of the Act by a Court of Small Causes is final. The 
suit in question could, therefore, be tried by the 
Munsif only in the capacity of a Small Cause Court 
Judge ; and we are of opinion, following the decision 
of Mr, Justice Candy and Mr. Justice Whitworth in 
Shankar bhai v. Somahhai (1) that, where a judicial 
officer invested with Small Cause Court jurisdiction 
tries a suit, which he might have tried under the sum- 
mary procedure, in the ordinary manner, the character 
of the suit is not thereby altered and his decree is not 
appealable. Our conclusion, therefore, is that the 
District Judge’s order was bad and made without 
jurisdiction. 

There remains oue more point; to be noticed. It is 
suggested by the learned vakil who has appeared for 
the opposite party that the suit was really a suit for 
compensation for illegal distress, and was, therefore, 
excepted from the jurisdiction of the Small Cause 
Court by Art. 35, cl. (j), of the second Schedule to the 
Provincial Small Cause Courts Act, 1887. A reference 
to the plaint, however, will show that this is not so. 

(1) (1900) I.L. E. 25 Bom. 417. 
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Tlie plaintiff began, no doubt, by seeking to recover 
not onJy the actual amount illegally realised from 
him, but also damages assessed by him at Es. 17. 
Before trial, however, he altered bis xffaiiit l)y striking 
out the claim for damages, which he said he desired to 
abandon. We cannot accept the ingenious contontioji 
that the suit remained, nevertheless, a suit for com- 
pensation, the measure of the injury to be compensa- 
ted being the precise amount illegally recovered, and 
w^e agree with the learned District .Judge in holding 
that it wms a suit triable exclusively by the Small 
Cause Court. 

The result is that the Eule is matlo fibsoluic, the 
order of the District Judge set aside, and the (]('Ci‘ec 
of the Mnnsif restored. Li this coniieclioii also we 
make no order as to costs. 

s. c. G. Appeal dismissed. Ihile ahsolute. 


APPELLATE C!V!L, 


Before Holniwood and Cliapma7i JJ. 

SEISH CHANDEA PAL CHOWDHEY 

V. 

TEIGUNA PEASAD PAL CHOWDHEY.* 

ReviPAc^ applicatioyi for- — Suit — Res judicata — Corner omise decree. 

An application for review is not a suit within the meaning ul; s. 13 
of the Code of Civil Procedure, 1882, and a decision of a question arising 
in an application for review cannot operate as constructive res judicata. 

Appeal from Appellate Decree, No 2114 of 1009, against tlio decree 
of H. E. Ransom, District Judge of Nadia, dated Aug, 20, 1909, affirming 
the decree of Pramatha Nath Chatter jee, Subordinate Judge of Nadia, 
dated Feb. 27, 1 909. 


541 

1913 

Indtia 
Oh AND a A 
I^IUKHEEJEE 

Srisii 

CirANDil.A 

Baneejke. 


1913 
Jan. 30 . 


38 



542 

191B 

Hhish 

Oi-TANDIiA 

Pal 

ClIOWDHllY 

V. 

Tuiguna 

Prasad 

Pal 

Chowdiiry, 


INDIAN LAW reports. [VOL. XL. 

Galab Koer v. Badskali Baha/lur (1) referred to. 

Ham Gopal Majumdar v. Frasanna Kumar Samad (2) distinguished. 

Second Appeal by Srisli Olianclra Pal Okowdhry, 
the plaintiff. 

One, Sreenath Pal Obowclbry of Platsila, brought a 
suit in the Court of the Subordinate Judge of Ncxdia 
against the plaintiff' appellant and others for partition 
of certain ancestral ijmali properties between him 
and his co-.sharers in proportion to their res]3ective 
shares. The suit ended in a compromise, and a decree 
for partition was passed in accordance wdth it. 

'L’he suit, out of which this ajxpeal arose, was a suit 
for declaration that certain ixroperties in the parti- 
tion suit were by mistake allotted to defendants 
Nos. 1 and 2 which were really intended to be kept 
as joint ixroperty and that, tliereforc, the deed of coni- 
ixromise should accordingly be rectified. Defendants 
Nos. 1 and 2 pleaded res judicata and denied that any 
mistake was made in the deed of compromise. 

The learned Subordinate Judge dismissed the case. 
The plaintiff, thereupon, appealed to the District 
Judge of Nadia, who dismissed the aijpeulon tliegroiind 
of res judicata. Against that decision the plaintiff 
preferred this second appeal to the High Court. 

% 

Babu Baidyanath JDutt and Bahu Manomohan 
Butt, for the appellant. 

Babu Braja Lai CJvuckerhiUty , for the respondent. 

Cur. adv. vult. 

Holmwood and Chapman JJ, The plaintiff appeals. 
He had been one of the defendants in a suit for parti- 
tion . The suit had terminated in a compromise and 
the decree for partition had been in accordance with it. 
The present suit was for a declaration that in one 

(1 ) (1909) 10 G L. J. 420. (2) (1906) 2 0. L. J. 508. 
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respect the compromise deed had not expressed the 
intention of tlie parties. The appellant’s case was 
that it bad been tlie intention to preserve a certain 
tank and the appurtenances thereto as joint proi)erty, 
but that by mistake these items had been allotted 
to certain persons who were made defendants in the 
present suit. The prayer wa.s that the deed of com- 
promise should be rectified accordingly. 

The appellant’s sirit was dismissed upon two grounds. 
The first ground is that the suit was barred by res 
jxidicata. The aijpellant had made an ai3plication for 
review of the judgment in the previous suit, upoji the 
same ground as that put forward in the present suit. 
That application for review had been unsuccessful. 
The District Judge api)ears to have held that, the 
matter in issue between the jjarties having been heard 
and decided in the course of the proceedings in review, 
the present suit could not be entertained. It is con- 
tended that the learned District Judge here fell into 
error. The contention must in our opinion prevail. 
It is true that the j)arties to the present suit were also 
l^arties to the application for review. But an applica- 
tion for review is not a suit within the meaning 
of section 13 of the Code of Civil Procedure, and 
neither that section nor any doctrine of construc- 
tive res judicata can rightly be applied to cases of 
the present kind. The matter has been very fully 
discussed in the case of Gulab Koer v. Badshah 
Bahadur (1). We are in entire accordance with the 
views there expressed, and are of opinion that the 
previous ca.se of Bam Gopal Majumdar v. Prasanna 
Kumar Samad (2j can rightly be distinguished upon 
the grounds there stated, The present suit was not, 
in our opini.on, barred by reason of the decision in 
the previous application for review. 

(1) (1909) 10 C. L. J. 420. (2) (1905) 2 C. L. J, 608. 
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The secoad ground upon which the appellant’s sait 
was held to be incomijetent was that, the counjroinise 
having merged in a decree, it was not open to the 
appellant to sue merely for the rectification of the 
compromise. He should have prayed for the rectifica- 
tion of the decree. This is, in our opinion, a mere 
technicality. The decree merely recited that the 
suit was decreed in terms of the compromise. The 
rectification of the decree must necessarily follow any 
rectification of the compromise, and if the plaintiff 
could make out a case for the rectification of the 
compromise he should in our opinion be given the 
relief to which the facts proved would entitle liim, that 
is, a decree for the rectification of the decree based on 
the compromise. The technical omission in the plaint 
to ask for relief in this particular form should not be 
allowed to stand in the way. 

The two preliminary grounds upon which the 
appellant’s suit Wcis dismissed were erroneous. We, 
therefore, set aside the Judgment and decree of the 
learned District Judge and remand the case for disposal 
by him on the merits, in accordance with the above 
remarks. Costs will abide the result. 


S. K. B. 


Appeal allowed ; case remanded. 
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APPELLATE CIVIL. 


Before IJolmwood and Chapman JJ. 

tIAEISH CHANDRA ROY 

V. 

ATIR MAHMUD.* 

Hindu Law — Inheritance — Ascetics — Iludms — Rules relating to ascetic 
persons of the Budra caste, 

A Budra caiinoi: eiitcr the order of yati <»r simnyasi. luid !i 

Budra who hcicoiutis an nscotic is not Lxcliidod from iithcriiaiicc to !irs 
family cstufco unless sumo usage Is proved to the eoidivry. 

Dharampuram v. \ irai andliiam (1) folJovved. 

Second Appeal by Harisli Chuudra. Roy, t.iu! 
plaintiff. 

Tb.i« appeal arose out of a .suit tor recovery of 
khas po,ssession oi a tim'd siuiro o[ tue kii.d.s in 
suit witli mesne profits. Toe fads are 1 1 ie.se: llio 
lands were the properties of ojjo Sanauda Rarn Dass, 
who died leaving his wddow, Droupodi Diissi, and his 
nephews (brotliei’s’ SOUS) Alak, Guru Dayal aud Ram 
Krishna, as reversioners. 'Che widow died in .fait 
13U8, B. S., wlien the properties devolved upojt 
the said thj-ee reversioners in equal sliares. One 
of them, Ram Krishna Dass, sold hi.s share to the 
defendant No. 8, Brojo Nath Dass, in Bysak loll, B.S., 
who again sold it t)ver to the plaintiff along with 
other XJiopei’^s in Magh of the same year. 

Appeal from App<*llafce Decree, No. 3t)21 uf 1910, agaiunt the decree of 
Asiiwini Kumar Bose, Sulmrdiuato Judge of Sylhet, dated July 27, 1910, 
reversing’ the decree of Shashi Kumar Ghose, Mimsif of llabigauj, dated 
Feb. 17, 1910. 
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1913 The plaintiff, being wrongfully kept out of pos- 

session thereof by the principal defendants, brought 
CiiAN'DiiA this action for /chas possession of the disputed one- 
third share with mesne pj-ofits. 

A-riit defendant No. 1 contended that Earn Krishna 

Dass, having become a Baishnab prior to the death 
of Droupadi Dassi, could not legally inherit the pro- 
perties of Sananda Ram Dass, and hence the plaintiff 
had no title to the disputed lands. The learned 
Munsif decreed the suit. The defendant No. 1, 
thereupon, appealed from this decision of the Munsif 
of Habiganj to the Subordinate Judge of Sylhet, who 
discharged the decree of the lower Court and dis- 
missed the plaintiff’s suit wdth costs. Against this 
order of the Subordinate Judge the plaintiff appealed 
to the High Court. 

Babii Jyofi Prasad Sarhadhikari, for the apxrel- 
lant. 

Maiolai Ntiruddin Ahmed and Babu Bajendra 
Prasad^ for the respondents. 

Holmwood and Chapman JJ. This appeal arises 
out of a suit for possession of property which the 
plaintiff had imrchased from one Brojo Nath Das 
who, in his turn, had purchased it from one Earn 
Krishna Dass. Admittedly the decision of the ajipeal 
turns upon the question whether Earn Krishna Das 
was entitled to this property at the time when he 
sold it. He was so entitled unless he was excluded 
from the inheritance to his family estate by the fact 
of his having become a Baishnab. 

The learned Subordinate Judge held that Earn 
Krishna Das had. totally renounced all connection 
with worldly affairs ; that, therefore, he was excluded 
from the inheritance and had no title to the property 
which he sold. On this ground he dismissed the 



YOr,. XL.] CALCUTTA SERIES. 


547 


I)laintifl:’s siiit. Tlie learned Suborditmfce Judge, 
howe%’’er, lias overlooked the fact that Ram Krishna 
Das "svas a Sitdra and, therefore, could iiot, if he 
wished, enter the orders of yati or sannyasi, the mem- 
bers of which alone are excluded from inheritance 
to their family estates under the Hindu law. In the 
case of Dharmapuram v. Virapandiyam (1), Subra- 
mania Ayer J. pointed out that all authorities 
necessarily and clearly imply that a Sudra cannot 
enter the order of yati or sannyasi, and that therefore 
a Sndra wlio becomes an ascetic is not excluded from 
inlieritance to his family estate unless some usage 
is jiroved to the contrary. No sufficient authority has 
been shown to lead us to the conclusion that the 
Hindu law on the subject is otherwise. No doubt the 
lower castes liave lieen allowed to enter the monastic 
orders founded by Ramanand and others in more 
recent times, and it may be that Baishnabs of those 
orders have adopted customs of inheritance under 
which, although they may have been Sudras by caste, 
they lose the right to succeed to their own family 
estates, and the inheritance to property left by them 
devolves according to the rules of the particular oider ; 
but no custom of that kind has been proved in the 
present case. 

We are of opinion that the Hindu texts applicable 
to the disinheritance of asceties do not apply to 
Sudras and, therefore, have no apijlication in this 
case. 

That being so, the plaintiff had a good title. 
The appeal is allowed. The decree of the Subordi- 
nate Judge is set aside and the decree of the Munsif 
is restored with costs in all Courts. 
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S. K. B. 


Appeal allowed. 


P) (189S) I. L. R. 22, Mad. 302. 
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Before SlmrfudtUn and Riclumhon JJ. 

1913 JHULAN SAIN 

Feh. 1 0 . V. 

EMPEEOR.* 

Grare-jiard — Tre.^pai-fi — Erection of a shed over a visihjo grave in a disused 
private grare-nard — Penal Code {xict XLV of ISGO), s, 297. 

Tlip onul.ioxi nt* a Hhetl over a vimIjIc 5i;raYo belnni»iD^' to tiie PoiDpIaiDaiii/N 
Family in a (IIsukin! f^rnvp.-yiinb clnijuMl 1o In* ])rlvate property of the 
tr<M4pa«N( i\ wilh the kinp.vleilpe ili/it the feeiinys of llie coitq^lamanl wooM 
ho jikt'is' to l)(‘ Iheruby V oiijHled, is ao on'enee iioiler s. 2h7 of the Penal 
Code. 

Per rUcriARnsfW, J. Tiie word ‘'Iro^ipaMs ” in 297 has m»t the Raine 
meaning' as “ eriininal Ireopass in s, 441 of tlnj Code, i>ut implies any 
violent or in jurions ne( eonnnittnl in I he ]4aee, ainl with tlio knowIetli*‘c or 
intent deliiied in s. 297. 


The facts vvoro as follows. lu tlie sxibufbs of 
Backergiing’o thcro is a grave-yai-d wliicli has not been 
used for burials for about 14 years. The ixctitioncr 
claimed the land as his own aiicestral property, 
alleging that lie was In xiossossion of it and had 
always enjoyed the fruit of the trees gi-owing thereon. 
On the 15 th July, 1912, he com me need to erect in a 
corner of the grave-yard a lint, th<! plinth of which 
covered the grave of tlie mother of the complainant. 
The latter lodged a complaint against the petitioner, 
under ss. 295 and 297 of the Penal Code. Ijefore the 
Deputy Magistrate of Patna, who, after trial, acquitted 
him under s. 295, Jnit convicted him, and .sentenced 
him under s. 297, on the 14th September, 1912. to a fine 

* Criitiinal Ikuvisioa No. 1(537 of lf!12 ti'ijaiusl. tliu order of F. 11. Uoe, 
Sessions Judge of Paina, dated Oct. 4, 1912, 
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of Rs. 51, and in default to one month’rf sinii>le iiopri- 
soninent. The petitioner appealed against the order 
to the Sessions Judge of Patna, who upheld the same 
by his judgment dated the Ith October, 1912. The 
petitioner, therexxpon, moved the High Coixrt and 
obtained the present Rule. 

Bahu Surmdra Nath Ohosal, for the petitionej*. 
The grave-yard is a private oxxe axid has not been xxsed 
for the last 14 years. Sectioxi 297 does not apply 
to sxxch a case. The laxid belongs to the accxxsed, 
who has always been in undisturbed possession and 
has enjoyed the fruits of the ti'ees growing on it. His 
act does not const! tixte trespass as deflixed in s. 441 of 
the Penal Code : see In re Khaja Mahomed Ilanim(l) 
and Mustaj^a Rahim v. Motilal Chimilal (2). 

Sharfuddin J. This was a Rule calling xipon the 
District Magistrate of Patna to show cause xvhy the 
conviction of the petitioner and the sentence jxassed 
ujpon hiixi shoxild not be set aside on the facts foxxnd 
by the lower Court. 

It appears that the petitioner was prosecuted for 
two offences, namely, one xxnder section 295 and the 
other under section 297 of the Indian Penal Code. 
The offence xxnder section 295 related to the peti- 
tioiier’s building a chabutra, and thxxs causing distur- 
bance of the complainant’s mother’s grave, except as 
to the small portion known as the minaret. With 
regard to this offence there has been no conviction, 
and the petitioner has, therefore, been acciuitted. But 
he has been convicted for the offence under section 
297 of the , Indian Penal Code. That sectioxi runs 
thus ; — “ Whoever, with the intention of wounding 
the feelings of any person, or of insulting the religion 

(1) (1881) I. L. R. 3 Mad. 178. (2) (1909) 2 Ind. Gas. 825. 
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of any person, or with the knowledge that the feelings 
of any person are likely to be wounded, or that the 
religion of any person is likely to be insulted thereby, 
commits any trespass in any place of worship or on 
any place of seiniltiire, or any place set apart for the 
performance of funeral rites or as a depository for the 
remains of the dead, or offers any indignity to any 
human corpse, or causes disturbance to any persons 
assembled for the performance of funeral ceremonies, 
shall be punished with imprisonment of either 
descriiition for a term which may extend to one year, 
or with fine, or with both.” It has been found that 
this particular i^iece of land used to be a burial ground 
about fourteen .years ago, and that since then, under 
the orders of the Municipality, it has not been used 
for burying purposes. But there are graves still 
visible on it. and the iietitioner has been charged 
with having coinmenGed to raise a shed over the grave 
of the complainant’s relations, with the knowledge 
that the feelings of the complainant would be likely 
to he wounded thereby ; and he has been convicted 
under section 297 of the Indian Penal Code, and 
sentenced to pay a fine of Rs. .51. 

The contentions on behalf of the iietitioner are 
that the land in questiou is his ancestral land, that it 
belongs to him and is in his possession, that he is in 
enjoymepit of tlie fruits of the trees standing upon it, 
and that the land is no more a Imrying ground or 
depository for the remains of the dead, inasmuch us 
it has not been used for burying pirri^oses for a great 
many years. In my opinion, however, it is not nece.s- 
sary, for the purposes of section 297 of the Indian Penal 
Code, that a burial ground should be in use. If it has 
been a burial ground and if there are visil)le graves in 
it, it becomes a depository for the remains of the dead. 
It is possible that the bodies in those graves may. have 
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disappeared, but tlie remains of those bodies are still 
there, although they may have crumbled to dust ; and 
any act of trespass by which the feelings of the rela- 
tions of the dead ar-e wounded would certainly come 
ujider section 297 of tlie Indian Penal Code. In these 
circumstances, I am of opijiion tliat the petitioner has 
bemi rightly convicted and sentenced, aJid I would, 
therefore, discharge the present Rule. 
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Riohaedson j. I agree. It is argued that tlie 
word “ tresimss ” in section 297 of the Indian Penal 
Code has the same meaning as that attached to the 
e.Kin'ession “ criminal trespass ” by section 441 of tire 
Indian Penal Code. To that argument I find it 
difficult to assent. I canirot see how section 441 can 
be read into sectioir 297 with any intelligible result. 
The term “ tresjrass ” in section 297 appeal’s to mean 
any violent or injurious act committed in such place 
and with such knowledge or intentiorr as is deflrred 
in that section. It seems to me here that in placing 
the shed over the grave of the comirlainant’s mother 
the petitioner has committed a “trespass” which he 
must have known would be likely to wound the feel- 
ings of the comirlairrant, and the other surviving 
relations of the deceased. 

It is said that, at airy rate, the petitioner liad the 
possession and custody of the land in whiclr the tomb 
stood, and that the mere entry upon, the land would 
not, therefore, amount to a trespass. That, no donlit, 
is so, but wliat is found liere is tliat the petitioner did 
more than merely enter upon this land. It is not 
contended that he had the right to use the laud for all 
purposes as land in its natural state. It is not 
suggested, for instance, that he could remove the 
tombs and plough up the whole surface of the land. 
It is not denied that the place was at' one time 
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lawfully used as a of sepulture. So far at any 

rate as it was so used, it was set ajjart as a depository 
for the reiuains of the dead and is entitled, therefore, 
to the protectioii afforded hy section 297. With these 
observations I agree that the Rule should be 
dischai’ged. 


E. H. M. 


Buie discharged. 


PRIVY COUNCIL. 


BAT.JNATH RAM GOENKA 


NAND KUMAR SINGH. 

[ON APPEAL FROM THE HlBH COURT AT FORT WILLIAM IN BENGAL,] 

Cummmioner^ poim* — Revenue Gommlssioner, poioer to revieto onhr made 
b}/ him aumilUng sale for arrears of revenue — Act XI of 1859^ s. 25^ 
as amended hy Bengal Act VII of 1868^ s. 2. 

Held (iiffinaitig the decisions of the Uoiirts iu India), felmt a Revenue 
CoininisBioner acting undei* Act XI of 1859, as amended by Bengal Act VII 
of 1868, liad, under the circumstances, no power to review Ins order setting 
aside a sale held for arrears of revenue. 

Appeal from a deeme (11th May 1907) of the Higli 
Court at Calcutta, which affirmed a decree (28th Novem- 
ber 1905) of the Court of the Subordinate Judge of 
Mongbyr. 

The defendant was the appellant to His Majesty in 
Council. 

This was an appeal from the decision of the High 
Court (Rampini and Shaepuddin JJ.) reported in 

Present : Lord Atkinson, Lord Mour/roN, Sir John Edge and 
Mb. Ameer Adi, 
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I. L. E. 3-1 Calc. 677 wljore the facts will bo found 
suiGbcienlly stated. 

On this api»ea], 

De Qmyther K. G. and G. A. H. Brcmson, for the 
appellant, contended that the Commissioner liad 
full powej' to review his order of 23rd March 1900 
when he found it w^as wrong. Acts XI of 1859 
and Bengal Act VII of 1868 contain no procedure 
j-elating to reviews, so that there was nothing in tliem 
to prevent him from exercising his discretion and 
revising it. Nor is tlie procedure in tlie Civil Proce- 
dure Code made applicable. Act XI of 1859, sec- 
tions 25, 33 and 3G, and Bengal Act Vil of 1868, sec- 
tion 2, were referred to, and it was submitted that 
every Court had an inherent power to alter on review 
an erroneoms order made by itself. “Pinal” meant 
that an order was not subject to appeal by any other 
Revenue Officer. [Loed Atkinson : Tlie former order, 
though a bad decision in law, is a good and effective 
order. The fact that it is wrong gave the Commis- 
sioner no power to alter it.] The case of Lala 
Prijag Lai v. Jai Narayan Singh (i), on which the 
High Court relied, was distinguishable inasmuch as 
it was a case where a Revenue Commissioner reviewed 
an order made by his predecessor. Reference was 
made to cases decided under the Dekhan Agricultur- 
ists’ Relief Act (XVII of 1879) sections 73, 74, where 
reviews were allowed on the ground of mistake, and of 
an order wrongly made ex parte-, see Baclaricharya 
v. Earn Chandra Gopal Savant (2), and Bam Chan- 
dra Narayan Kulkarni v. Draupadi (3). The Com- 
missioner’s order (21st June, 1900) made on review 
was valid. 

(1) (1895) I. L. E. 22 Calc. 419. (2) (1893) I. L. B. 19 Bom. 113, 115. 

(3) (1895) I. h. B. 20 Bom. 281, 283. 
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B. Dtibe, for the respondent, was not called upon. 

The jadgment of their Lordships was delivered by 

Loed Atkinson. Their Lordships are clearly of 
oidiiion tJiat the order of the 23rd of March, 1900, was 
final and conclusive, and that, so far as the Ooinmis- 
siouer was concerned, he liad no power to review that 
order in tlie way in w'-bich he lias reviewed it. Tliat 
is the only point in the case. They will humbly 
advise His Majesty that the appeal ought to be 
dismissed. 

The appellant must pay the costs. 

Appeal dismissed. 

Solicitors for appellant : Watkins 4* Htinter. 

Solicitors for the respondent: Barrow, Rogers Sf 
Nevill. 


j. V. w. 
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PRIVY COUNCIL. 

KIDAE NATH 

V. 

MATHU MAL. 

[ON APPEAL FROM THE CHIEF COURT OF THE PANJAB, AT LAHORE.] 

Hindu Widow — Alienation — Setting aside alienation — Gompe?tsaiio7i to 
defe7idant for improvements — Eindence of relatiuiisliip — Statement in will 
of widow — Conjectural suggestions as to will in argument in lieu of 
evidence — Suggestions never made in cross-examinatioti of writer of will. 

The respondent on the deuth of a Hindu widow brought a suit as ilie 
next heir of her husband to set aside an alienation, made by the widow in 
favour of the appellant, of property consisting of a house and compound 
at Delhi. The respondent, who was the son of a daughter of the husband 
by a former wife (though this was denied by the appellant), produced a will, 
made by the widow five years before the suit, in which she stated “ I have 
no issue or any near relative. Mathu Mai (the respondent) is related to 
me as a daughter’s son (rishte men naioasa) and Khairati Lai as my 
husband’s younger brother. These are my relatives on my husband’s side.” 
The oral evidence as to the respondent’s title was found by their Lordships 
to he meagre and conflicting. 

Reid (affirming the decision of the Cliicf Court), that the statement in 
the will was, under the circumstances, conclusive of the respondent’s 
relationship. The widow was the proper person to make such a statement 
of fact, which was within the scope of her own knowledge ; she put forward 
the respondent in the will as the first person in the order of choice for the 
performance of the funeral ceremonies ; her statement was corroborated 
by the other relative mentioned in the will, who was a witness in the case, 
anJ whose evidence on the matter was against his own interest ; and the 
statement was uncontradicted by any reliable evidence. 

Mere conjectural suggestions made in argument, that the will had been 
executed for the purpose of supporting a future claim to be made by the 
respondent, could not be entertained by their Lordships in lieu of evidence, 
especially when the writer of the will was liimself a witness in the case, and 

^ Present ; Lord Shaw^ Lord Moulton, Sir John Edge and Mr. 
Amm All 
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no such coiijoctnrnl considorations were suggested to him in cross- 
examination. 

In case of the respondent siiccoeding, the appellant claimed the value of 
improvements made by him to the property while ho was in possession of 
it, wliioh included a temple (Rs. 2,700), a well (Rs, 300), an upper storey 
to the house (Rs. 2,500), and repairs to the house (Rs. 1,500), the whole 
amounting to Rs. 7,000. 

Meld (affirming the decision of the Chief Court and for the reasons giyea 
hy it), thatRs. 1,400, which represented luiif the expenditure by the appellant 
on the well and the upper storey to the house, should be allowed as com- 
pensation for the iniproveinents. Tlio real question was, had tiiey ouhancod 
tlio market value of the property ? It was doubtful whether tlie erection 
of the temple had done so, and it had not been contended that it had. 

Appeal from a judgment and decree (7tli July 
1906) of the Chief Court of the Panjab, which reversed 
a judgment and decree (7th September 1905} of the 
District Judge of Delhi. 

The defendant was the appellant to His Majesty 
in Council. 

The .suit which gave rise to this appeal was 
brought by the respondent for possession of a house 
and compound situated in Delhi. The main question 
in dispute was whether the islaintill had proved his 
title to the property in .suit. 

The plaint, filed on 8th March 1905, stated that the 
l^laintifif’s maternal grandfather, Bishan Lai, wa.s twice 
married. By his first wife he had a daughter, 
Musammat Parbati, the mother of the plaintiff : by his 
second wife, Musammat Munia, he had no issue. The 
first wife died in the lifetime of Bishan Lai who died 
about 1855. On his death Musammat Munia succeeded 
to his estate for the usual life tenure of a Hindu 
widow. By a deed of sale, dated 3rd March 1866, she 
conveyed her interest in the property in suit to one, 
Rammi Mai, the father of the defendant, for Rs. -1,650, 
and put the vendee in possession, on whose death the 
defendant, his son, took possession. Musammat Munia 
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died on 29fc1i September 1904, and on her death the 1913 
defendant failing to deliver np the property, the kidar nath 
present snit was instituted. 

The defendant admitted that Mn.sammat Mnuia was MAt. 
Bishan Lai’s widow, but denied that the plaintiff was 
the grandson of Bishan Lai by another wife, and that 
Mnsaminat Parbati was Bishan Lai’s daughter. He 
also contended that among Kyasths (the caste to 
which the plaintiff belonged) a daughter’s son did not 
succeed, and that a widow had full i^owors over the 
property she inherited. He also contended that the 
suit was barred by limitation, ijiasmuch as Musammat 
Mnnia had abandoned worldly affairs by becoming a 
fakir some 40 years before suit, and had thus forfeited 
or lost her interest in the property as effectually as 
if she had then died ; that the sale had been effected 
for necessity and was therefore valid and binding ; 
and Anally alleged that he liad spent considerable 
sums on the improvement of the property, which, if 
the plaintiff was held entitled to succeed, should be 
refunded to the defendant. 

As to the plaintiff’s right to the property, Musammat 
Munia had left a will, dated 22nd November, 1899, in 
which she stated, “ I have no issue or any near relative. 

Hardeo Sahai alias Mathu Mai is related to me as 
daughter’s son, and Lala Khairati Lai, son of Lala 
Sham Lai, as my husband’s younger brother. These 
are my relatives on my husband’s side.” The questions 
for decision were stated in the judgment of the Chief 
Court as follows : — (i) whether Musammat Parbati was 
the daughter of Bishan Lai ; (ii) whether Bishan Lai 
had a son by Musammat Munia wdio survived him ; 

(iii) whether the suit was barred by limitation ; (iv) 
whether the sale was for necessity ; and (v) to what, 
if any, compensation is defendant entitled if it be held 
that plaintiff has proved his heirshii) to Bishan Lai. 
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On these questions the District Judge had found 
question (ii) in the negative ; on (iii) that though 
Mixsammat Munia had become a fakir, she had not in 
any way abandoned worldly affairs, or lost her civil 
rights ; on (iv) that no necessity for the sale had been 
established ; and on (v) that the defendant had 
certainly spent money on the imimovement of the 
property, and that if the plaintiff had beexi otherwise 
entitled to a decree, the grant of such decree should 
have been made conditional on the payment to the 
defendant of a sum of Rs. 7,000 as compensation. The 
District Judge, however, dismissed the suit, on the 
ground that the plaintiff, though proved to be the son 
of Musammat Parbati, had not established his allega- 
tion that Musammat Parbati was the daughter of 
Bishan Lai. 

The plaintiff’s appeal to the Chief Court was heard 
by Mr. H. A. B. EATTiftAN and Mr. 0. W. Chitty, 
Judges of the Court, who, on question (i), after saying 
that considering the time that had elapsed since the 
deaths of Bishan Lai and Parbati Lai “it was not 
surprising that the oral evidence produced by the 
plaintiff was not of a very convincing character, and 
that the witnesses’ statements were mostly hearsay,” 
continued : — 

“But Musammat Munia horseif must undoubtedly have known the 
true facts of the case, and the witness Khairati, who ia over 70 years of 
ago, and a first cousin of the deceased Bishan Lai, may also be reasonably 
credited with an intimate knowledge of the afiairs of the family. Tiiis 
being so, it is, we think, a very strong point in plaintiff’s favour that 
Musammat Munia, in the will executed by her, on 22ud November, 1899, 
speaks of the plaintiff as a relative on her husband’s side, and as related 
to her as a sort of daughter’s son (ruhte men nawasa). The District J udge 
regards the expression as curious, and thinks that it indicates some qualifica- 
tion of the relationship of grandson. It certainly does, but the qualification 
is perfectly reasonable and correct, Musammat Munia was obviously 
aware of tbe fact that plaintiff was not her own daughter’s son, and, equally 
naturally, she did not describe him as such. But if he was (as he alleges) 
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the son of her husband’s daughter by a former wife, she would not 
unnaturally refer to him as ‘ a kind of daugliter’s son ’ wlien she speaks of 
her husband’s relatives. At ail events, we have her clear admission that 
plaintiff was, ‘ in a sense her daughter’s son, and she knew that she had 
herself no daughter. The only inference, therefore, that can in reason be 
drawn, is that plaintiff is the son of a daughter of Bishau Lai by another 
wife, and that Musammat Miinia recognised him as such. In our opinion, 
this admission on her part is a very weighty piece of evidence iu favour of 
plaintiff, and in addition to it we have the express evidence of Ivhairati Lai, 
the only other near relative of Bishan LaL This man was Bislian Lai’s 
first cousin, and if plaintiff did not stand in his way he would he the heir to 
the property left by the deceased. But, despite this fact, wo find him 
admitting that plaintiff’s mother was the daughter of Bishau Lai, and this 
admission, which was against his own interest, must clearly carry great 
weight. We have thus the only two members of the family whose state- 
ments are on record in the case supporting plaintiff’s claim as the son of 
Bishan Lai’s daughter, and we have, on the other hand, no evidence wortliy 
of the name to the contrary. Under these circumstances, we arc justified in 
holding that plaintiff has fully establislied his contention tjiat he is the 
daugliter’s son of Bishan Lai.” 

On the question (ii) as to whether Bishan Lai had 
a son who survived him by Musammat Munia, the 
Chief Court, after discussing the evidence, said ; — 

“ In our opinion, and the District Judge came to the same eon elusion, it 
has not been satisfactorily proved that Bishan Lai had a son by Musammat 
Munia ; but even if he had, we can find no proof that that son survived 
Bishan LaL” 

• On questions (iii) as to limitation, and (iv) as to 
the existence of necessity for the sale, the Chief Court 
agreed with the decisions of the District Judge. 

On question (v) the Chief Court concluded their 
judgment thus ; — 

‘•The last question is whether the defendant is entitled to any, and if so 
to wliat, compensation for improvements alleged to liave been made by liim. 
Tlie District Judge finds tliat Musammat Parbati, plaintiff’s mother, in no 
way acquiesced in defendant’s treatment of the pi'operty, and that plaintiff 
liimself only acquired an active interest in tlie property when his mother 
died in 1889. But he holds that if plaintiff is to get a decree, it must be 
on the condition of paying a sum of Rs, 7,000 by way of compensation to 
defendant, because, even if plaintiff did not consent to the hiiildiugs and 
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1913 repairs made by defendant, be did not olijoct to tbe same. The learned 

^ Judge admits that defendant has for many years bad the benefit of his 

Kidar Nath „ , , , x 

expenditure on the bouse, but wo hold that it is only equitable that plaintiir 

Mathit if he is to succeed, should pay something of this expenditure. 

“The alleged improvements effected by defendant are as follows ^ — 
(i) The building of a temple in the compound The value of this temple is 
Gsfciraated at Its, 2,700 ; (ii) the building of a well, said to have cost 
Rs. 300 ; (iii) the building of an upper storey to the house, valued at 
Rs. 2, 500 ; and (iv) repairs to the house, valued at Rs. 1,500. 

“There is no evidence whatever to show tliat plaintiff know of, or 
acquiesced in, the making of any of these so-called improvements, and as 
defendant liad purchased from a widow, wlioso estate lie must be taken to 
have known was of a limited nature, it is not unreasonable to hold that 
any improvements effected by him were done at Ids own risk. Nor is it 
easy to understand why plaintiff should bo compelled to pay for the erection 
of a temple in tlie compound of the lie use, an erection 'which ho himself may 
regard as detracting from, rather than adding to, the value of the house. 
The repairs, again, wore eff(ictcd some 15 years lioloro suit, and wo cannot 
agree that plaintiff shonbl be made to pay the full amount said to have boon 
expended by defendant in effecting tiioso repairs. For all these ycai's 
defendant has had the benefit of the property and of tiie repairs made by 
him, and a very considerable deduction would have to bo made for deprecia- 
tion by reason of ordinary wear and tear. Upon the whole, we thiolc that 
if plaintiff is made to pay a reasonable sura as compensation to tho defendant 
for his expenditure upon the upper storey and the well a sum of, say, 
Rs. 1,400, which represents half the expenditure thereon by defendant), no 
further demand can reasonably be made upon him. As regards the tempbi, 
we think that upon the pifinciple laid down in Frcinji Jivan Bliate v. 
Cassum Juma Ahmed (1), defendant is at most entitled to remove the 
materials but cannot ask for compensation in money.” 

On this appeal, 

lioss K. G. and Arthur Grey, for tho aiipellant, 
contended that the respondent had failed to i)rovo his 
title to the property. Thoro was no ])roof that Parbati 
was the daughter of Bishan Lai, or that tho respondent 
was the son of Parbati. But even if that were proved, 
it was submitted that the caste to which the resimndent 
belonged was governed, not by Hindn law, bitt by 


(1) (1895) I. L. R. 20 Bom. 298. 
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custom; aud tlio custom set up liere was that a 
daughter’s son was not in the line of succession. If 
that were not so, and Hindu law governed the case, tlie 
evidence showed that Bishau Lai had a son who 
survived him by Mnnia, so that even by Hindu law 
the respondent was not the next heir of Bishan Lai, 
and tlierefore was not entitled to maintain the ijresent 
suit. The statement in the will of Munia was not 
sullicient to prove that the respondent was tlie 
daughter’s son of Bishan, as held by the Chief Court. 
It was suggested also that the will might have been 
made for the purpose of supporting any futui'e claim 
of tlie j'espondent to the propejdy. Eefereiice was 
made to the Evidence Act (I of 1872) section 76 ; and 
the Registration of Birtlis, Marriages, and Deaths 
Act (VI of 1886) section 21, as to the value as evidence 
of certificates of death. 

But if the respondeiit were held entitled to the 
property, it was contended that comi^ensation for 
imiDrovements should be allowed to the appellant. 
The Chief Court had erred in setting aside the findings 
of the District Judge as to the nature and value of 
the improvements made by the appellant on the 
property in dispute, and in allowing only a sum of 
Rs. 1,400 as comi>ensation. That sum, was, it was 
submitted, inadequate on the evidence and under the 
circumstances of the case. 

De Q-ruytlier K.G. and G. G. O' Gorman, for the 
respondent, were not called upon. 

The judgment of their Lordships was delivered by 

Loed Shaw. This is an appeal from a judgment 
and decree of the Chief Court of the Panjab. The 
decree was dated the 7th of July, 1906. It reversed a 
decree of the District Judge of Delhi. The respond- 
ent, as plaintiff, sued the appellant for possession 
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of a house and compound in Delhi. The first Court 
dismissed the suit, and on appeal the Chief Court gave 
the plaintiff a decree for possession of the property 
on certain terms. 

Nine issues were raised, and evidence was adduced 
with regard to them in the Court of first instance ; the 
questions have now, however, been limited to the 
Issues upon wliich the Chief Court proceeded, and 
which are now to be referred to. 

The first of those questions is, has the relationship 
of the plaintiff, which is in issue in this suit, been 
proved f The proof is denied. One Bishan Lai, tlie 
former owner of the pro^jerty, was twice married ; by 
his first wife the allegation is that he had a daughter 
who was the mother of the plaintiff, Mathu Mai. The 
oral evidence upon the point is meagre and conflicting. 

Under these circumstances the Chief Court looked 
for assistance to any deeds or documents under the 
hand of the second wife. Mania, of the plaintiff’s 
grandfather. That second wife executed a will, and 
the particular provisions of that will are to be found 
on imges 15 and If) of tlie record. The will was 
executed on the Sitnd of November, 1899. In that will 
this lady, who, of all people, was the person to make 
a statement of fact witJi regard to her husband’s 
history, his relationships, and his succession, at 
two different parts of the document declares that 
she has no issue nor any near relative. She says : 

“ Hardeo Sahai, alias Mathu Mai, is related to me as 
my daughter’s sou.” Then after mentioning a further 
relative, she says : “ These are my relatives on my 
husband’s side.” She repeats the statement, to a 
similar effect, in the same document, and she puts 
forward Mathu Mai, so related to her husband, as the 
person who is first in order of choice for performing 
the funeral religious ceremonies of kirya karam, that 
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circumstance being one, in regard to tliese Indian 
relationships, of great value. 

In this situation their Lordships are of oijluion 
that, in the most solemn form, this lady had declared 
facts which must have been within the scope of her 
own knowledge ; and, if her version of the facts be 
sound, there can, in their Lordships’ view, be no 
doubt that the judgment appealed from is correct. 
Their Lordships put to the learned counsel, who 
argued the case with consi)icuous moderation, tlie 
I)oint whether, if this lady, being alive, had testified 
in a Court of law in the same sense as this will 
declared, there could have been any answer ; mid it 
was admitted that such testimony, unshaken in cross- 
examination, would have been conclusive on this 
matter of fact. 

Their Lordships are accordingly of opinion that 
the Chief Court was justified in attaching great weight 
to the contents of this will, and that the conclusion, 
upon this matter of fact, reached by them, is a conclu- 
sion which now cannot be successfully assailed. 

Their Lordshiiis desire to add that they do not 
think it is open to this Board to entertain, in lieu of 
evidence, a suggestion to the effect that this will — 
made five years before her death — was part of a scheme 
which was to emerge in favour of one party to the 
present suit, after that suit was brought. These were 
conjectural efforts made in argument, but they do not 
amount to anything which would weigh with the 
judgment of the Board on the point of evidence. Their 
Lordships conclude their judgment upon this iiortion 
of the case by remarking that the person who drew 
this document was himself a witness. He was open 
to cross-examination, and no suggestion in favour of 
these conjectural considerations was made while the 
witness was in the box. 
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of a liouse and compound in Delhi. The first Court 
dismissed the suit, and on aiipeal the Chief Court gave 
the plaintiff a decree for possession of the property 
on certain terms. 

Nine issues were raised, and evidence was adduced 
with regard to them in the Court of first instance ; the 
questions have now, however, been limited to the 
issues upon which the Chief Court proceeded, and 
which are now to he referred to. 

The first of those questions is, has tlie relationship 
of the plaintiff, whicli is in issue in this suit, been 
proved ? The proof is denied. One Bishan Lai, the 
former owner of the property, was twice married ; by 
his first wife the allegation is that he had a daughter 
who was the mother of the plaintiff, Mathu Mal. The 
oral evidence upon the point is meagre and conflicting. 

Under these circumstances the Chief Court looked 
for assistance to any deeds or documents under the 
hand of the second wife. Mania, of the plaintiff’s 
grandfather. That second wife executed a will, and 
the particular provisions of that will are to be found 
on pages 15 and 16 of tlie record. The will was 
executed on the 2/Snd of November, 1899. In that will 
this lady, who, of all people, was the person to make 
a statement of fact with regard to her hu.sband’s 
history, his relationships, and his succession, at 
two different j)arts of the document declares that 
she has no issue nor any near relative. She says : 

“ Hardeo Sahat, alias Mathu Mal, is related to me as 
my daughter’s son.” Then after mentioning a further 
relative, she says : “ These are my relatives on my 
husband’s side.” She repeats the statement, to a 
similar effect, in the same document, and she puts 
forward Mathu Mal, so related to her husband, as the 
person who is first in order of choice for performing 
the funeral religious ceremonies of Mrya karam, that 



VOL. XL.] CALCUTTA SBEIBS. 


563 


circumstance being one, in regard to tliese Itidian 
relationships, of great value. 

In this situation their Lordships are of oiiinion 
that, in the most solemn form, this lady had declared 
facts which must have been within the scope of her 
own knowledge ; and, if her version of the facts be 
sound, there can, in their Lordships’ view, be no 
doubt that the Judgment appealed from is correct. 
Their Lordships put to the learned counsel, who 
argued the case with conspicuous moderation, the 
point whether, if this lady, being alive, had testified 
in a Court of law in tlie same sense as this will 
declared, there could have been any answer; audit 
was admitted that such testimony, unshaken in cross- 
examination, would have been conclusive on this 
matter of fact. 

Their Lordships are accordingly of opinion that 
the Chief Court was justified in attaching great weight 
to the contents of this will, and that the conclusion, 
upon this matter of fact, reached by them, is a conclu- 
sion which now cannot be successfully assailed. 

Their Lordshijis desire to add that they do not 
think it is open to this Board to entertain, in lien of 
evidence, a suggestion to the effect that this will — 
made five years before her death — was part of a scheme 
which was to emerge in favour of one party to the 
present suit, after that suit was brought. These were 
conjectural efforts made in argument, but they do not 
amoxint to anything which would weigh with the 
Judgment of the Board on the point of evidence. Their 
Lordships conclude their Judgment upon this portion 
of the case by remarking that the person who drew 
this document was himself a witness. He was open 
to cross-examination, and no suggestion in favour of 
these conjectural considerations was made while the 
witness was in the box. 
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There now only remains one question to be deter- 
mined, and that is as to the amount of the allowances 
which are to be made as a condition of taking i^osses- 
sion ot this hotise and componn'd. It appears that in 
the course of the possession of the last holder a temple 
was erected irx)On the ground, and other expenditure 
was incurred to a considerable amount. The Chief 
Court assessed the sum of Rs. 1,400 avS a fair sum to 
the extent of which the x>roi)erty, as a vendible subject, 
has been enhanced in value by the operations of the 
last holder- Their Lordships are of opinion that the 
grounds upon which the Chief Court proceeded are 
sound. In such a case it is always to be borne in 
mind that the amount of the expenditure made has 
occasionally very little to do with the real issue ; and 
that that issue is, to what extent has enhancement of 
the subject been produced? Their Lordships agree 
with the Chief Court in thinking that it has been 
Xiroduced to the extent of Rs. 1,400. But with regard 
to the difference between that sum and the Rs. 7,000 
claimed, a large part of that difference stands to the 
account of the erection of the temple upon the land. 
It has not been contended in argument before the 
Board that the erection of the temple would of itself 
add to the selling value of the proi^erty, and the real 
question is, was the property, as a marketable subject, 
enhanced in value or not ? Their Lordships are of 
opinion that it was enhanced, but only to the extent 
stated in the judgment appealed from. 

Their Lordships will therefore humbly advise His 
Majesty that this appeal should be dismissed, and 
that the decree of the Court below should be affirmed. 
The appellant must pay the coats of the appeal. 

Appeal dismissed. 

Solicitors for the appellant : Soutter 4* Fox. 

Solicitors for the respondent : T. L. Wilson 4 - Go. 

J. V. w. 
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Before Jenhins G.J. and Mullich J. 

BABURAM BAG 

V. 

MADHAB CHANDRA POLLAY.* 

Specific Performance — Agreement to reneio a lease ichen specifically enjorce- 
ahU agamst a subsequent lessee for value — Duty of subsequent lessee 
to encpdre of terms of previous lease — Specific Relief Ad {I of 1877)^ 
s, 27. 

All agreenieiit to renow a lease nndor certain C(ai(lition« on the detonni- 
nation of the teriii of the lease can ])c specitically eiifurctid against a 
subsequent lessee for value who has omitted to make an in(|uiry of the 
tenant in possession about the terms of the lease uncler which he was 
holding it. 

The occupation of property by a tenant oi'dinavily allects one who 
would take a transfer of that property with notice of that tenant’s rights? 
and if he chooses to make no inquiry of the tenant, he eaunot claim to he 
a transferee without notice. 

Second appeal by Babaram Bag and another^ 
plaintife. 

On the l.st May, 1901, certain zemindars of a flsliery 
leased that fishery to one Madhab Chandra Pol Jay, 
the defendant No. 1 in the suit now in appeal, saying, 
on the expiry of the term of your lease and on your 
prayer and agreement to pay the rent proposed by 
the other tenants, we will grant you for the second 
time a temporary patta.” This lease would have 
expired, if not renewed, on the 30th April, 1908. Mean- 
while, on the 11th July, 1906, the same zemindars 
gave a lease of this same fishery for seven years, from 

^ Appeal from Appellate Decree, No. 1667 of 1910, against the decree 
of F. B. Eoe> District Judge of 24-Pergaunabs, dated March. 11, 1910. 
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the 1st May, 1908, to Babnrain Bag and anothei-, the 
plaintiffs in the suit in appeal. In it they said, “ if we 
cannot eject the former tenant easily, and if there bo 
any litigation on that account, ihe money that will be 
expended will be jjaid by us. If we cannot give you 
possession, we will refund to yoxr the selami and the 
deposit which you have paid.” Now, the plaintiff’s in 
this case sued for possession of the julkar, on the 
ground that Madhab Chandra was a trespasser. The 
Court of first instance decreed the suit; but made pro- 
vision in the decree for defendant No. 1 to remain in 
possession for a year after the expiry of his original 
lease, inasmuch as he had been prejudiced by the lease 
to the plaintiffs. The lower Appellate Court reversed 
the decree of the Subordinate Judge, dismissing the 
snLt with costs against the tenant-defendant, viz., 
defendant No. 1, and decreeing the appeal against the 
landlord-defendants, wdth costs for a refund of the 
selami and deposit made by the plaintiffs. 

The plaintiffs, thereupon, preferred this second - 
appeal. 


Balm liamdiatidra Majtimclar (with him Bahu 
Atiil Chandra Butt), for the aixpellants. The agree- 
ment of 1901 cannot be specifically enforced against 
the plaintiffs. The plaintiffs are transferees for value. 
They did not know anything of the provismn for 
renewal of lease with defendant No. 1. 

[Jenkins C. J. Does not the principle of Walsh 
Lonsdale (1) apply to the case P] 

That case is distinguishable. I rely on Manchester 
Brewery Co. v. Goomhs (2), and section 27, Specific 
Relief Act. 

There is no finding of knowledge of the plaintiff 
of the covenant in favour of the defendant. At the 

a) (1882) 21 Ch. I). 9. (2) [1901] 2 Ch. 608, 617. 
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time of the lease with the iilaiutiif, possession of the 
defendant was under tlio old lease. 

[.Tenkins C. .L Notice will he implied of all his 
rights. The j)laiutifl; ouglit to have enquired of the 
man in possessioji.] 

[Z)r. Ghose. See Allen v. Anlhonji (1), and the 
observations of .Jessel M.K. in Patman v. HaHancl (2). 
Section 27 of the Specific Relief Act throws the onus 
on you.] 

I want an opiiortunity to show that I had no 
knowledge. The plaintiff was takeji by surprise. 

Dr. Rashhehary Ghose (with him Babti Probodh 
Ghandra Rai and Baba Haricharan Ganejuli), for the 
respondent. Onus is on the lessee or purchaser to 
show he had no notice. Even if the onus were on my 
client, he has discharged it. 

There cannot be a remand, because the Appellate 
Court was not invited to take further evidence. The 
question is one of law : Eshan Ohunder Seiti v. 
Shaikh Dhonaye (3). 

The purchaser is bound by all the equities and 
interests under collateral agreement: Dart on Vendoj's 
and Purchasers^ p. 884. Taylor v. Stibbert (4), 
Daniels v. Davison {5), Barnhart v. Greenshields (6), 
Mayicharji Sorabji Chulla v. Kongseoo (7), Allen 
V. Anthony (1). 

Finally, there is the plaintiff’s own admission that 
he did not make any inquiry of defendant No. 1 of 
the terms of his lease. He should have. 

Jenkins C.J. This Special Appeal arises out of a 
suit brought to recover possession of certain julJcar 

(1) (1816) 1 Mer. ‘282; 15 R. R. 11.8. (5) (1811) 1(5 Ves. 249 ; 17 Vos. 

(2) (1881) 17 Oh. D. 353. 433 ; 10 R. K. 171. 

(3) (1869) 11 W. R. 61. (6) (1853) 9 Moo. P. 0. 18 ; 

(4) (17'94) 2 Ves. Jn. 437; 2 R. li. 278. 14 E. R. 204, 

(7) (1869) 6 Bom. H. C. 59. 
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rights. This julkar had beea leased oa the 2nd of 
March, 1901, to the first defendant for a period of seven 
years. On the 1st of May, 191)1. the lessors entered 
into an agreement with the lessees for renewal, under 
certain conditions, on the determination of this term. 
On the 11th of July, 1906, tlie lessors purported to 
settle the julkar with the plaiiititfs for a term of 
seveo years from the 1st of May, 1908, and we are 
told that the plaintiffs in return of this paid a sum 
of Es. 600. The plaintiffs now seek to recover posses- 
sion of these julkar rights on the ground that the 
lease of the 2nd of March, 1901, in favour of defendant 
No. 1 has come to an end. In the Court of the Sub- 
ordinate Judge a decree for possession was passed, bat 
on appeal it was reversed and as against the tenant- 
defendant the suit was dismissed with costs. Tlici 
plaintiffs appeal from this decree. 

The position then is his, — the i)laintifi;s, never 
having obtained imssession, seek to eject the tenant- 
defendant on • the ground that his lease has 
determined. 

The answer made by the tenant-defendant is that 
thougli the lease of the 2nd of Marcli, 1901, may have 
come to an end, still he, the defendant, is in possession 
of the land, and he holds it under the agreement of 
the 1st of May, 1901. 

The first question, therefore, we have to consider 
is whether the agreement of 1901 is an agroemejit 
which can be specifically enforced. It is not 
suggested before us that it is incapable of enforce- 
ment against the lessors ; all that can be argued is 
that the plaintiffs are persons against whom it cannot 
,be enforced. Section 27 of the Specific Relief Act 
provides that “except as otherwise provided by this 
chapter, specific performance of a contract may be 
enforced against (a) either party thereto, (6) any 
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otlier persons claiming under iiiin by a title arising 
subsequently to tbe contract, excej.)! a transferee for 
value wbo bas paid bis money in good faith and 
without notice of the original contract.” The 
plaintiffs come within the descriijtion of “any otlier 
person claiming under a party by a title arising 
subsequently to the contract of the 1st of May, 1901,” 
so that prirnd facie the contract can be specifically 
enforced against the plaintiffs. Do the plaintiffs bring 
themselves within the exception, that is to say, have 
they shown that they are ‘ transferees for value wbo 
have paid their money in good faith and without notice 
of the original contract ’ ? It is showit that they are 
transferees for value who have paid money. But can 
it be said that they did it without notice of the 
original contract ? In determining that, we must have 
regard to the fact that the tenant-defendant was, and 
has thronghout remained, in possession and occupation* 
But the occuiiatiou of property by a tenant ordinarily 
affects one who would take a transfer of that property 
with notice of that tenant’s rights, and if ho chooses to 
make no inquiry of the tenant, he cannot claim to be 
a transferee without notice. The iffaintifls, therefore, 
are unable to predicate of themselves that they are 
persons who claim without notice of the contract of 
the 1st of May, 1901. That contract, -therefore, is 
capable of specific performance against the plaintiffs, 
and it furnishes a complete answer to their claim for 
possession. 

The only question then is, whether it can fairly 
be said that the plaintiffs have been taken by surprise. 
It is quite true that the contract of 1st May, 1901, is 
not specifically mentioned in the written slatement ; 
but it is equally true that the tenant-defendant did 
plead the relationship of landlord and tenant, and this 
was referable to that contract. Further than that, we 
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have the fact that this particular agreement was filed 
prior to the trial, and I cannot read the judgment of 
the Munsif without feeling that the issue, though in 
very general terms, was settled in reference to the 
preceding statement in his judgment where there is 
an obvious allusion to this contract on which the 
tenant-defendant now relies. Therefore, we cannot 
give effect to the suggestion that the xilaintiffs wore 
taken by surprise. I accordingiy think that the decree 
of the District Judge should be confirmed and this 
aiJiDeal dismissed with costs, one set payable to the 
tenant-defendant . 

Mulligk J. concurred. 

S. M. Appeal dismissed. 


ORIGINAL CIVIL. 

Before Fletcher ./. 

OEIENTAL GOVERNMENT SECURITY LIFE 
ASSURANCE Co., Ld. 

V. 

ORIENTAL ASSURANCE Co., Ld.* 

Trade-name — Similarity of names of Insurance Com2Mnies — “ Oriental ” — 
Word known in hiishiess — Intention to deceivi — Injury to jdaintijf — 
Injunction — Provident Insurance Society — Provident Insurance Societies 
Act (V of 1912)^ ss. 6 and 6 — htdian Life Assurance Com^miies 
Act (VI of 1912)--User. 

Oil au appLcation by the plaiiiliff company, an old, large and well known 
Insurance Cnnpany, registered in Bombay, and having a branch olHce in 
Ciilcutta, for a temporary injunction to restrain {be defendant company, 
which was incorporated in Oalontta in Novem))er 1912, with a small 
share capital, but witii the widest powers of doing life and otlier insurance 


Original Civil Suit No, 115 <)f UU3. 
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busiiiesH, thoiigli its present rules limited its life insurance Isisiness to the 
issue of policies for sums not exceeding Re. 500, from using or carrying 
on business under the name it had adopted ; — 

Held^ that, inasmuch as the term Oriental ” had become ideuiitied 
with the plaintiff company, an injunction should issue restraining the 
defendant company from using the term Oriental ” in its name, as 
such user would be likely to deceive the public, and the defendant company 
would be a source of danger to, and would be liable to cause damage to, 
the plaintiff company. 

Merchant Banking Company of London v. Mercliantif Joint Stock Bank 

(1), Accident Insurance Com^ya^iy^ Ld,^ v. Accident^ Disease and General 
Inmrance Corporation^ Ld, (2), and Guardian Fire and Life AssuTa?we 
Company v. Guardian and General Insurance Company^ Ld, (3), referred to. 

The circumstance that the field of operation of the defendant company 
was in the Orient did not entitle it to the use of the term “ Oriental.” 

UendrickB v. Montagu (4), followed. 

Rugby Portland Cement Co., Ld.^v. Rugby and Newhold Portland 
Cement Co,, Ld, (6), distinguished. 

Semhle : An Insurance Company, incorporated under the Indian Oom- 
paniea Act, is not a Provident Insurance Society within tlie scope of the 
Provident Insurance Societies Act of 1912. 


1913 
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Rule. 

The i;)laintiff Compaiiy was a large and well known 
life insurance company, transacting every description 
of life insurance business, and was incorporated and 
established in Bombay in the year 1874, with a capital 
of Es. 10,00,000. At the institution of this suit, its 
accumulated funds amounted to about Rs. 4,00,00,000 ; 
its head office was still at the Oriental Buildings 
in Bombay, but it had several branch offices and 
agencies in other important towns of India, including 
Calcutta. The Calcutta branch was at No. 28, Dal- 
housie Square. 

On the 14th November, 1912, the defendant company 
was incorporated iji Calcutta under the Indian Com- 
panies Act, with a share-capital of Rs. 20,000, divided 

(1) (1878) L. E. 9 Gh. D. 560. (4) (1881) L. K. 17 Ch. D. 638. 

(2) (1884) 64 L. J. Oh. 104. (5) (1891 ) 8 K. P. 0. 241 ; 

(3) (1880) 50 L, J. Oh. 263. (G. A.) 9 R. P. 0. 46. 
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into 2,000 shares of Es. 10 each. Its place of business 
was at No. 20, OomwaUis Street. The prospectus was 
issued in the Bengali Janguage, and the objects for 
which the company was established, as appeared from, 
its meniorandiiin of association, were — 

“(i) to carry on all forms of life, marriage, birth, 
upanayan, education, dower, fire, marine, 
accident, transit and otlier sorts of insur- 
ance business, and all business and work 
connected herewith or likely to promote 
the same ; and 

(ii) to carry on business in all matters relating to 
annuities, guarantee, imlemnity, allowance 
and provident funds by — 

(n) graiding j^olicies, dixiloinas and bond- 
certificates ; 

(/>) granting loans or other boneflts to the 
policy-l)olders on the .sole security of 
their poiicy, diploma or certificate of the 
comi)any; and 

(c) arranging and effecting mutual re-assurance 
with other assurance or provident com- 
panies in order to cover its own risks 
and theirs by a mutual distribution or 
adjustment of funds, effects, emoluments, 
profits, liabilities and responsibilities.” 

According to its rules its life insurance business was 
conducted as follows : a premium of Re. 1 per montli 
was payable by the assured for a period not exceeding 
fifteen years, and on the death of the assured a sum 
varying from Rs. 100 to Rs.500 would become payable 
by the company, the figure being dependent on the 
actual period during which the premium had been paid. 

On the 2nd December, 1912, the plaintiff company 
called upon the defendant company forthwith to take 
steps to change its name, ou the ground that the 
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adoption of the particular name wa.? calculated and 
intended to lead the public to deal with the defendant 
company under the imisression that they were dealing 
with the plaintift company, and threatened legal 
proceedings in default of compliance with its request. 
The defendant company replied, on the 9th December, 
that it was purely a provident fund, and that its 
scheme and the nature of its transactions were 
essentially different from those of the plaintiif com- 
pany, and denied the motives ascribed to the adoption 
of the name. 

On the 30tli January, 1913, this suit was instituted 
by the plaintiff company, praying for a perpetual 
injunction, and a Rule was obtaijied calling upon the 
defendant company to show cause why a temx)orary 
injunction should not be awarded against them, 
restraining them from carrying on business under 
the name of “ The Oriental Assurance Company, 
Limited,” or any other name likely to mislead or 
deceive the public into the belief that the defendant 
company was the same as the plaintiff company, and 
from using the name “ The Oriental Assurance Com- 
pany, Limited,” or any such name, and from inviting 
and receiving applications for shares, and from invit- 
ing aitplications for policies or issuing policies and 
from receiving monies under the munc of “ The 
Oriental Assurance Company, Limited,” or any such 
name. 

It was alleged in the plaint that the plaintiff 
company was commonly known and spolum of as 
“The Oriental” or “The Oriental Assurance Com- 
l>any,” and a])prehensinn was exirressed that, by tlie 
use of so similar a name, the defendant company 
would be enabled to trade upon and use the credit 
and reputation of the plaintiff compajiy and to induce 
persons to subscribe lor shares, to insure their lives 
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and otherwise to do business with the defendant 
company in the belief that they were dealing with 
the plaijitiil company. Apprehension was farther 
expressed that the plaintiff company wotild be injured 
by such use, more specially in the event of the defend- 
'ant company failing to meet its obligations owing 
to the insufficiency of its capital which, even if fully 
subscribed, would be wholly inadequate foi' the piir- 
]30se of conducting any genuine insurance business. 

The application for the Rule was supported by 
several affidavits sworn by officers of the ijlaintiff 
company and other.s, to the effect that the lilaintiff 
company was ordinarily known and addressed by 
abbreviated names, as “ the Oriental Life Assurance 
Company,” “ the Oriental Life Office,” “ the Oriental 
Office.” “ the Oriental,” “ tlie Oriental Assurance Com- 
pany ” and “ the Oriental Life Insurance Company.” 
In an affidavit sworn by one of the Directors of the 
defendant company, in opposition to the Rule, it was 
urged that the name adopted by the defendant com- 
pany was merely descriptive of the locality of its 
operations, that the defendant company was purely 
a provident insurance society, that its business was 
essentially different from that of the plaintiff com- 
pany, and that it was impossible for any mistake or 
confusion to arise in the mind of the public or for 
the plaintiff! cojupany to be injured or prejudiced 
in any way. 

No written statement had been filed by the 
defendant company when the Rule came on for 
disposal on the 17th February, 1918. 

Mr. P. R. Das (with him Mr. B. C. Mitter). 
for the defendant company, showing cause. It is 
submitted this matter falls within the ruling in 
Merchant BanMng Company of London v. Merchants' 
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Joint Stock Bank (1) where an injanction was refused. 
The mere similarity of the names is not suflicient to 
show any intention to approiuiate, or any possibility 
of appropriating, the plaintiff company's business. 
No one could, possibly be decieved into identifying 
the defendant company’s business w’ith the iffaintiff 
company’s business. The head offices are in different 
towns. The scheme and natirre of the business 
are essenthilly different. It is impossible for the 
defendant company at the jnesent moment to do the 
business of the plaintiff company, namely, life 
insurance business, proiierly so called, as it would 
necessitate a deposit of Rs. 25,000 under the Indian 
Life Assurance Companies Act of 1912, and the whole 
capital of the defendant compajiy amounts to only 
Rs. 20,000. The defendant company is working under 
the Provident Insurance Societes Act of 1912. 

[Fletchee J. The defendant comijany cannot be a 
provident insurance society, as a provident society 
is not incorporated under the Companies Act, but 
registered or inscribed under the Provident Insurance 
Societies Act.] 

It is submitted that the defendant company is a 
provident insurance society, as the definition of a 
provident insurance society, in section 2 of the Act, 
includes corporate as well as incorporate bodies. The 
name merely correctly describes the defendant com- 
pany’s business. 

Mr. B. C. Mitter (following). An injunction was 
refused in similar cases in respect of insuj-ance com- 
panies : London and Provincial Law Assurance Society 
V. Londwn and Provmcial Joint Stock Assurance 
Company (2), and Colonial Life Assurance Company 
v.Home and Colonial A ssurance Company^ Ld. (3) . In 

(1) (1878) L. R. 9 CIj. D. 660. (2) (1847) 17 L. J. Oh. (17.8.) 37. 

' (3) (1864) 33 Beav. 548. 
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tlie latter case it was held that a monopoly conld not 
be acquired in the user of the word “ Colonial” which 
was a fair descriptive word : see also Indict and Chuta 
Tea Company v. Teede (1) and Sebastian oji Trade 
Marks, 5th edition, 2^- 287. Manchester Brewery Co., 
Ld., y. North Cheshire and Mcmchester Brewery Co., 
Ld. (2), Guardian Fire and Life Assurance Co. v. 
Gitardian and General Insurance Go., Ld. (3), and 
Hendricks v. Montagu (4) are distiaguishable. 

Mr. Pugh, for the plaintiff comimny, in support of 
the Rule, though not called upon, referred to Walter 
V. Ashton- {h). 


Fletcher J. This is a Rule obtained by the plaintiff 
company, the Oriental Government Security Life 
Assurance Co., Ld., against the defendants, the Oriental 
Assurance Co., Ld., asking that an injunction may be 
granted against the defendants, resti-aijiiug them, their 
servaJits and agents, until the final deterjuination of 
this suit, from carrying on business under the name of 
the Oriental Assurance Co., Ld., or any other name, 
likely to mislead or deceive the public into the belief 
that the defendant company is the same as the 
plaintiff company, and from using the name “ The 
Oriental Assurance Co., Ld.”, or any such other name 
as aforesaid, and from inviting and receiving aiipli- 
cations for the shares, and from inviting or issuing 
policies, and from receiving monies under the name 
of the Oriental Life Assurance Co., Ld., or any .such 
other name as aforesaid. 

Now, the plaintiff' company is an old well-estab- 
lished firm, whose head office is in Bombay, but which 
has a branch office in Calcutta, and for many years 

(1) (i 871) W. N. 241. (3) (18S0) 60 L. J. Gli. 2.6.3. 

(2) [1898] 1 Ch. 6.39. (4) (1881) L. 11 . 17 Cli. I). 038. 

(6) [1902] 2 Oil. 282. 
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past has carried oji business both in Bombay and in 
Calcutta. The defendant company was incorporated 
on the 14th November, 1912, under the provisions of 
the Indian Companies Act with a share-capital of 
Es. 20,000, divided into 2,000 shares of Rs. 10 each, and 
the objects for which this company was established 
are, amongst other objects, to carry on all forms of 
life, marriage, birth, education, fire, majine, accident, 
transit and other sorts of insui'ance business and work 
connected therewith or likely to xn-omoto tlie same. It 
has also iiower to grant annuities, and issue guarantee 
and indemnity policies. These arc very wide xiowers, 
as wide as any insurance comxxuiy could x>ossibly 
want, and the share-capital with which this defendant 
comxiany is going to carry on this large and important 
business is the sum of Es. 20,000, divided into 2,000 
shares of Rs. 10 each. How many shares have, in fact, 
been subscribed for, out of these 2,000 shares, and how 
much of this Es. 20,000 has been x^aid ux) in cash, I 
do not know. Now, no one has ajiy inforjnation as to 
whether the whole of Es. 20,000 or a small xjortion of 
the amount has been paid for. In order to carry on 
a life assurance company, that is a life assurance 
business, or the undertaking of liability under policies 
of insurance in i-espect of Imman lives, it is provided 
by Act VI of 1912 (Indian Life Assurance Comiranies 
Act, 1912), that an amount which would be in excess of 
the whole of <lie caxntal of this company has to be 
deirosited in G-overnment securities with the Governor- 
General in Council. So oji the throshhold of its 
existence this company would have to make a deposit 
of Rs. 25,000, tliat is in excess of the whole of its 
capital, if subscribed and paid for, with the Governor- 
General in Council, before it had authority to do 
business in accordance with the terms of its memoran- 
dum of association. It was noticed by the iiersons 
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1913 who assisted iii giving birth to this company that 
Oiii^AL exceptions to the provisioias of the 

({(.vERNiiiBST Indian Life Asaanuice Companies Act of 1912, and 
one of the exceptions was that nothing in the Act was 
assurasck applicable to aj)y societies to which the Pj'ovident 
'w. As, snrance Societies Act of 1912 applies. That was an 

Obientai, -vvas pas.sed immediately prior to tlie Indian 

A.S.'.ITHANCB A 1 . 

Go., Ld. Life Lisiimnce Oompames Act, but received tilic 
ir ,,777, T assent of the Governor-General on the same day as 
tile Life Assurance Companies Act ; both received the 
assent of the Grovernor-G-enoral on the 18th MarcJi 
1912. So having found out apparently that provident 
societies were exempted from the provisions of the 
Indian Life Assurance Act, the promoters of this 
company apparently burned back to the Provident 
Assurance Societies Act, and tiiere found another 
exception, that nothing in that Act was to apply 
to .societies whicli undertook to pay on any life 
policy an annuity not exceeding Rs. 50 or a gross sum 
not exceeding Rs. 500. They considered that by issu- 
ing policies not exceeding Rs. 500 they could bring 
themselves under the heading of a Provident Insurance 
Company and were entitled to carry on business 
untrammelled by the provisions of the law. That is 
not so, because under the Provident Insurance 
Societies Act the registration is to be made subject to 
certain conditions, which are set out in the Act, and 
which have to be approved of by the Registrar, and 
. these provisions do not apply to a company which 
lias a share-capital divided into -shares. This is 
provided by sections 5 and 6 of the Provident Insur- 
ance Societies Act, 1912, and it is quite obvious to 
anybody looking at the form of the policy which this 
company has issued that they have simply been 
trying to avoid the provisions of the Indian Life 
Assurance Companies Act of 1912, which were intended 
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to proveiit a company from oin])arkiiig in the Imsinoss 
of life insurance, unle.ss and until they bad tlio 
amount of cash tliat was necessary for them to deposit 
with the Governor-General in Council in order to 
meet their obligations. Now, the policies of this 
company are obviously life assurance policies, 
because the^'' undertake the lisk on human lives, and 
it does not matter 'wljetlier they run for a term of 
15 years or whether they are terminable by death, i t is 
obviously a life assurance business. The plaintilf 
comiDauy is a life assurance comirany doing all 
classes of life business. The i)laintiif comiiany is a 
company with an old established t)usiness, and with 
a reputation which, of course, if the defendant 
comiiany can take a name which will lead the public 
to believe that it is the plaintilf company, it is a not 
unfavourable asset for the defendant comi^any to 
commence their business with. Probably the right to 
use the words ‘‘ Oriental Assurance Comijany ” is 
worth more than the Rs. 20,000 capital which the 
defendant company has. Wliat are the grounds on 
which this company say they are entitled to use the 
words “Oriental Assurance Comimny”? First of all 
they say their company is situate in the Orient. I 
dare say that is so. Then, if that be so, every company 
in India already established now or hereafter may 
describe itself as “ Oriental ”, because it is doing 
business in the Orient. That seems to be absurd. In 
Rendricks v. Montagu (1) a comiJany was held not 
entitled to use the name “ Universe.” Of course, so 
far as every life insurance company is concerned, it 
must do business in the Universe ; similarly every life 
insurance company in India must do business in the 
Orient. , It seems to me that any argument that, 
because you are doing business in the Orient, you 
(1)(1881) L. E. 17 Ch. D. 638. 
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1913 are entitled to eall yourselves “Oriental,” without 
Oriental I'oference to what may be the rights of others, is not 
well-founded. There is a class of case, as the Biighy 
Life Portland Gement Gompayiy, Ld., v. Rugby and New- 
hold Portlaml Cement Company , Ld. ( 1 ), where the 
'v. word “Rugby” was held to be a geographical definition 
AssuBANrE place from where the goods had come. That is 

Co., Ld. a totally different case to a case where you call your- 
Fletohuu J. selves an Oriental company, wliicli includes the whole 
of Asia. The word “Oriental” is a much wider term than 
the word “Rugby’ . That being so, on what grounds 
does this comiiany say that they are entitled to carry 
on this Oriental Assurance Oomi>auy. They say, flj'st 
of all, at present, that their business is of such a small 
nature that they cannot possibly affect the business 
of the plaintiff company. That may be so for the 
present ; until they can obtain their Rs. 25,000 to deposit 
with the Govern or-Genei'al under the terms of tlie 
Life Assurance Act they are not entitled to issue any 
policies exceeding Rs. 500, but th is company, if it exists, 
must be a sotirce of danger to the plaintiff company. 
At any time, if they can obtain from an 3 ^ soui’co tlie 
sum of Rs. 25,000 to deposit with the Governor-General 
under the Life Assurance Act, the defendant company 
would be able under the terms of its memorandum of 
association to blossom out into a fully blown life 
assurance company and compete with the plaintiff 
company, and with a name so similar that jicople 
would be likely to consider that the defendant 
corapanj" was in fact the plaintiff compan^n That is a 
ri.sk which I think the idaintiff company ought not 
to be liable to. The defendant company says it has 
an Oriental origin or existence, and for that reason 
they are using the word “ Oriental. ” There arc heaps 
of other words, if they wish to show that it iis of an 
(1) (1891) 8 R P. 0 . 241 ; (0 A.) 9 R. P. 0. 4G, 
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Indian origin, and one cannot say why tho words 
“ Oriental Assurance Company ” have been hit tn)on, 
except that there is a well-known and well-established 
business which has gained the confidence o£ the 
people of this country, and the defendant corajiany 
hope that that reputation would descend to them 
under the title of the Oriental Assurance Company. 

It seems to me in this case, notwithstanding the cases 
that have been cited by Mr. Mitter and his leaimed 
junior, that an injunction ought to be granted. No 
doubt there arc cases where injunctions have not been 
granted, but there are othej‘ cases where, the coiopany 
being an insurance company, injunctioas have been 
granted, as tlie case of Marchmit Banking Compnni/ 
of London v. Merchant^'’ Joinl Stock Bank (1 ). Tl ierc 
is the case of Accident 1 nsiu'ance Company, Limited v. 
The Accident, Disease and General Insurance Cor- 
poration, Ld. (2). There is also a case of Guardian 
Fire and Life Assm'cmce Com^ximj, Ld., v. Guardian 
and General Insurance Company, Ld. (3). Both 
these cases are cases where a portion of the title 
of a well-known insurance company was taken by a 
new company, and there cannot bo much doubt 
why those names were taken. It seems to me in this 
present case that this small company, brought into 
existence in this way, and starting this l)usinoss 
in this manner, to avoid I’esponsibility that was cast 
upon it by law before it can commence business 
contemplated in the articles of association, is liable to 
deceive people that it is the old and well-established 
company. It is said that people make a very careful 
examination into the affairs of the life insurance com- 
panies before they insure their lives. That may be so 
with reference to some cases. In the case of companies 

(l) (1878) L. E. 9 01). D. .%0. (2) (1884) 54 L. J. Oh. 104. 

(3) (1880) 50 L. J. Ch. 253. 
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1913 like tlie Law Life and the Equity and Law Life, which 
OKiwrAi. appeal to a certain class of persons, viz., the members 
Goveunmbkt of the leeal profession, persons intending to assiire 

SBOUBlTy . , . , . , „ 1 . , , . . 

Life probably investigate more carefully into the affairs 
of the companies than the class of people to whom 
'v. the Oriental Assurance Company would appeal, and 
As^iiANCE ^ P®*' mold'll foi' a period of fifteen years 

Co., Ld. from the persons taking out policies. They must 
Flbtcheii J. obviously be Indians io more or less humble iiositions, 
at any rate not of a highly educated class, probably 
men in the ordinary walks in life, and who probably 
do not know the meaning of the word “Oriental,” but 
who, knowing that there is a well-established office in 
Calcutta of the iilaintiff company, might be liable to 
think that this new form of policy was being issued 
by the jilaintiff company. It seems to me that, taking 
into consideration also the risk that there is of this 
company blossoming out as a full grown life assurance 
company, issuing life policies to any amount, the 
plaintiffs are right in thinking that there is a real 
danger of their suffering irreparable loss if this 
company is not restrained by an injunction. 

Then the other point made by Mr. Mitter is that 
this small company is carrying on business at No. 20, 
Cornwallis Street, and that nobody is likely to think 
that this small company, in No. 20, Cornwallis Street, 
is likely to be the old and well-established concern in 
Daihousie Square. So far as that goes, the Oriental 
Assurance Company, that is, the defendant company, 
on its policies very carefully conceals its address, and 
it gives no address at all, but dresses up the matter in 
this way. - At one corner of the policy there is a blank 
for the number, and at another corner the word 
“Agency”, as if this company of No. 20, Cornwallis 
Street has several agencies througliout British India, 
obviously intending the imblic to think that it was a 
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big company with several agencies. It is quite obvious 
that the defendant company carrying on business in 
this way is liable to cause damage to the plaintiff com- 
l)any. It seems to me, so far as I can see, that the word 
“Oriental” has become identified, when applied to 
a life assurance company, with the plaintiff company, 
which has now been in existence for many years, and 
tliey are now known as the “ Oriental Office.” In the 
circumstances, I think the present Rule ought to be 
made absolute, and the defendant company restr’ained 
from using the name “Oriental” until the trial of the 
suit. There is nothing to prevent the defendant com- 
pany from applying to the Registrar of Joint Stock 
Companies to alter its name, so that it may show that 
it is a company of an Indian origin carrying on a sort 
of life assurance business ; but, as I have already said, 
the business carried on by the defendant company is 
illegal, and not in accordance with Acts V and VI of 
1912. Ih my opinion it ought to make a deposit of 
Rs. 25,000 with the Governor-General, under Act VI of 
1912, before it can issue the policies that it is now 
issxiing. On these grounds the present Rule should 
be made absolute, and the defendant company 
restrained until the trial of the action from using the 
words “ Oriental Assurance Company.” Costs of the 
present application to be made costs in the suit, and 
the plaintifl! company must give an undertaking as to 
damages. 

Buie absolute. 

Attorneys for tlie plaintiff compajiy : Orr, Diynam 

Co. 

Attorney for the defendant company : J. N. MiUer. 

j. c. 

['Die defendant company failed to appear at tlie 
hearing of the suit, and a decree was made ordering a 
]perpetual injunction. Ed.] 
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CRIlVIlNAL REVISION. 


Before Holmwood and Chajmiau JJ. 

DVRGA PE08AD .PATHAK 

V. 

LACHMAN BANIA.^ 

Sanction for Prosecution — Second sanction — Criminal Procedure Code (Act 
V of ISOS)^ s. 106 — Bnhsequcni (mln\ o7ily a rej^etUion of the first order 
— lievlvitl of proceedings — Penal Code (.rlci XLV of 1860)^ ss. 193^ 
4 71 — LimHation. 

Wiiero there are two (aalers purporting to gTani sanctioii to the sanie 
prosoeiition , lUo later order will ordinarily bo taken to bo merely a repeti- 
tion of tlie first., ami the period ot limitation will begin to run from tlm date 
of the first order. 

Darhari 3[a/ndar v, Jagoo Lai (1) referred to. 

The facts of the case are briefly these. One Durga 
Prosad Pathak instituted a suit in the Calcutta Oourt 
of Small Causes against Lachman Bania for recovery 
of Rs. 350 on a bond. The learned Judge, holding 
that the alleged signature of the defendant on the 
bond was a forgery, dismissed the suit on the 30th 
of April, 1912. Thereupon, Lachman Bania apj)lied 
for and obtained from the learned Judge an order 
sanctioning the prosecution of the plaintiff under s. 471 
of the Penal Code. On obtaining the order he, on Cie 
29th of July, 1912, applied for process before the Chief 
Presidency Magistrate, who called for witnesses and 
the record of the case in the Court of the Calcutta 
Court of Small Causes, and fixed the hearing of the 
application for the 6th of August 1912. 

Criminal Eevision No. 1 o£ 1913. 


(1) (1896) i. L. E. 22 Calc. 573. 
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111 bhe meantime Dnrga Pathak moved tlio High 
Court and obtained a stay order of the proceedings 
against him in the Police Court pending the hearing 
of the Rule, which was subsequently discharged. 

Tlieii Dnrga Pathak made a fresii application to 
set aside the sanction granted by the Calcutta Court 
of Small Causes, but the Divisional Bench, on the 
27th of July, 1912, rejected his application. " 

On tlie 29th of July, Lachman Bania obtained a 
summon.s against Durga Pathak under ss. 193 and 
171 of the Indian Penal Code. The summons Avas 
made returnable on the 30th of August, 1912. 

Wliile tills case was pending before the Chief 
Pre.sidency Magistiate, Lachman Bania applied to 
the learned Judge of the Calcutta Court of Small 
Causes to pass a formal order of sanction in the 
manner iirescribed by law, and the learned Judge 
granted his application on the fith of Seiitember, 
1912. 

On the 11th of September, 1912, Lachman Bania 
applied to the Chief Presidency Magistrate that lie 
might be permitted to withdraw the case then pend- 
ing against Durga Pathak, with liberty to apj)ly 
for process afresh, and the Chief Presidency Magi.s- 
trixte, on the 16th of September, 1912, passed tlie 
following order: — “Summons withdrawn. Applica- 
tion dismissed.” 

On the 16th of September, Lachman Bania apiilied 
for fresh jirocess against Durga Pathak on the basis 
of the order of the learned Judge of the Small Cause 
Court, passed on the 6th of September, 1912, and 
obtained summons under ss. 471 and 193 of the Indian 
Penal Code. 

Against this order of the learned Chief Presidency 
Magistrate Durga Pathak moved the High Court, and 
obtained this Eule. 
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Mr. Asghur and Bdbu Tarakeswar Pal Chowclhry 
for the petitioner, submitted that it was not competent 
to the Chief Presidency Magistrate to issue process 
on the basis of the order of sanction granted by the 
learned Judge of the Court of Small Causes on the 
6th of September. It was contended that tiiat was a 
second sanction, and as such it was inoperative, pro- 
ceedings under the first sanction having terminated 
oil the 16th of September in the dismissal of tiie appli- 
cation of Lachman Bania: and that so long as the dis- 
missal of the 16th of September was not set ashle by 
this Court, the Magistrate was not empowered under 
the law to proceed under the second sanction. 

Darbari Mandar v. Jagoo Lai (1) relied uiion. 

Mr. P. L. Poy, Mr. Khucla Bukhsh and Baba 
Ohandra Sekhar Banerjee, for tlie opposite party, 
were not called uiion. 

Holmwood and Chapman JJ. This Rule was 
issued upon four grounds : first, that the Small Cause 
Court had no power to grant a subsequent sanction, 
one having alread 3 ’' been granted on the 27th Jul3ql912, 
which sanction had not been cancelled by a higlier 
Court ; s:^condly, that the Small Cause Court had no 
iurisdiction in granting a second sanction without 
giving any notice to the petitioner ; thirdly, that 
the Small Cause Court Judge acted without jurisdic- 
tion in granting a second sanction, inasmuch as a 
prosecution was started and was pending in the Police 
Court upon the first sanction ; and, fourthly, that the 
second sanction was illegal, inasmuch as it extends 
the period of limitation, which is to be calculated from 
the original date of sanction. 

As regards the first three grounds, it is only neces- 
sary to point out that there was no second sanction, 

(1) (1895) I. L. R. 22 Gale. 57.S. 
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and all tlie rulings which have been cited to ns by the 
learned counsel, of which we need only infer to that 
in the case of Darhari Mandar y . Jaqoo Lai (1), clearly 
lay down that there can be no second sanction, and 
that any subsequent order puiqiorting to be a .second 
sanction must lie taken to be nothing more than a 
repetition of the first, and that the period of limita- 
tion will run from the date of the first sanction. 

The fourth ground is that by thi.s alleged second 
sanction the period of limitation i.s extended ; but a.s 
we have just pointed out it is not extended in any 
way. But the question does not arise in this case, 
because, as a matter oE fact, the revival of iiroceedings 
in the Criminal Court took place within two mouths 
of the original sanction. As regards the question of 
tlie propriety of the revival of the Criminal Court, that 
was considered by the learned Judges who issued the 
Rule. It formed the fifth ground of the petition, and 
the learned Judges, after considering, rejected it and 
did not issue any Rule. That question, therefore, can 
not be raised again. 

We are bound to hold that the Presidency Magis- 
trate was within his jurisdiction in reviving these 
])roGeedings, as it appears clear on the r*ecord that 
he was, and the Rule must be discharged simply on 
the ground that there was no second sanction, and 
that the proceedings were taken within the period of 
limitation. 


S. K. B. 


Buie discharged. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Je7ilcins Harington a7id Moolm'jee JJ. 

In the mattbe of PROVAS CHANDRA ROY.* 

Pleadersliip Exmihiaiion — Ga7ididate — Emaimnere — Bpedfic Relief Act 
(I of 1877) ss. 46,46 —Matidamiis — Discretion, 

In making an application under s. 45 of the Specific Belief Act, the 
provisions of s. 46 must be strictly observed, and in dealing with such an 
application the principles applicable to a writ of mandamus should generally 
be followed. 

Bank of Bombay v. Suhtnan Somji (1) referred to. 

Appeal by the membera of the Board of Examiuera 
of the Pleadei'ship and Miikhtearshi]i ExamLiiatious 
from the judgment of Imam J. 

This appeal aro.se out of an application under 
section 45 of the Specific Relief Act, by Prova.s Chandra 
Roy, a candidate for the Pleadership Examination, 
for an order against the Board of Examiners. 

It appears that the petitioner presented himself 
at the Pleadership Examination held in February, 1912. 
Shortly after the conclusion of the examination and 
while the answer papers were under correction, the 
petitioner, in common with twenty-nine other candi- 
dates, attempted to substitute with an examiner, by 
the offer of a bribe, fresh answer iiapers in the place 
of the ones originally written at the examination. 

The examiner having reported the matter to the 
Board of Examiners, an enquiry was held in the 
month of June, 1912, and the candidates, including 
the petitioner, confessed that they were guilty of the 
charge made against them. The Board, thereupon. 


Appeal from Original Civil No. 7 of 1913. 
(1) (1908) I. L. E. 32 Bom. 466. 
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decided tliafc the thirty candidates should he dis- 
qualified for the examiDation of 1912. 

On the 26th July, 1912, the usual report on the 
examination was submitted to the G-overnment of 
Bengal by the President of the Board, with a recom- 
mendation that these thirty candidates shoald be 
debarred from appearing at the Pleadership Exami- 
xiatiou in the future, either absolutely or for a period 
of five year's. By a reply, dated the 5th November’ 
the Government agreed with the view of the Board 
that the thirty candidates should not be allowed to 
appear at the examination for five years. 

Thereupon the following notification appeared in 
the Calcutta Q-asette of the 27tli November, 1912; — 

“ In pursuance of the order contained in the letter 
of the Secretary to the Government of Bengal, Judicial 
Department, dated the 5th November, 1912, it is 
hereby notified that the following candidates have 
been debarred from taking part in the Pleadership 
and Mukhtearship Examinations for a period of five 
years, i. e., from 1913-1917, both inclusive.” A list was 
annexed of the names of the thirty candidates, includ- 
ing that of the petitioner. At the foot of the notice 
which was dated the 23rd November 1912, appeared 
the name of W. Graham, Secretary, Pleadershij) and 
Mukhtearship Examination Board. 

Some time in November 1912, previous to the 
appearance of the notification n the Calcutta Q-asette, 
the ixetitioner applied for permission to appear at the 
Pleadership Examination of 1913, depositing the 
prescribed fee and certificate of character with the 
District Judge of Alipore. The application was duly 
forwarded to Mr. Graham, and was refused. 

Thereupon, Proves Chandra Roy applied under 
section 45 of the Specific Relief Act for, (i) an order 
that the Board of Examiners acted illegally in not 
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publishing petitioner’s name in the list of successful 
candidates ; (ii) a declaration that petitioner has 
passed the Pleadership Examination in 1912, and his 
name should be gazetted as a successful candidate ; (iii) 
a declaration that the order of November, 1912, appear- 
ing in the Calcutta Gazette of the 27th November, 
1912, which was passed by the Board of Examiners 
or by the local Government, was illegal and ultra vires ■ 
(iv) a declaration that the Board of Examiners have 
acted illegally in not entertaining petitionei'’s applica- 
tion and his certificate of character, and, not allowing 
him to appear at the ensuing examination for 1913. 

The grounds alleged in the j)8tition were: first, 
that the j)etitioner had obtained the requisite number 
of marks in his original answer papers to pass the 
examinatiojii of 1912, and that neither the Board of 
Examiners nor the iocal Government could legally 
prevent his name being published as a successful 
candidate at that examination ; secondly, that the 
resolution of the Board, and the notification in the 
Gazette, debarring him from appearing at the examina- 
tion for five years were tdtra vires ; and, thirdly, that 
the petitioner was entitled to have his application for 
permission to appear at the examination of 1913 
considered on its merits, irrespective of the resolution 
and notification. 

On this application, a Rule was obtained on the 
lotlx January, 1913, from Imam J. in the following 
terms : “ It is ordered that the Board of Examiners 
of Pleadership and Muktearship examinations . . . 

shew cause before this Court why they should not 
publish the name of the said Provas Chandra Roy 
in the list of successful candidates of the last year’s 
Pleadership Examination, or why the said Provas 
Chandra Roy should not be allowed to appear at the 
next Pleadership Examination, he having fulfilled the 
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conditions necessary under tlio law qualifying him to 
appear at such examination.” 

This Rule was in the form adopted in In the matter 
of Biulra ISfarain Roy (1). 

In his afiidavit iar opposition to the Rule, 
Mr. Graham, Secretary to tlie Board, stated that the 
petitioner had in fact failed to secure the neces.sary 
marks to entitle him to pas.s the examination of 191;^, 
and that on the api^lication of the petitioner for 
permission to aiipear at the exaininatioii of 191;> being 
forwarded to him, he, on behalf of the Board, under 
rule If) of the rules and regulations relating to the 
Pleadershii> and Muktearship Examinations, considered 
the application and determined that the candidate was 
not duly qualified, on the ground of want of moral 
character, and he accordingly refused to allov\r him to 
appear at the examination. Exceistion was further 
taken to the nature of the relief claimed as being un- 
obtainable under section 15 of the Specific Relief Act. 

On the Rule coming on for hearing on the 20th 
February, 1913, Imam .1. ordered that “ the Board of 
Examiners do entertain and consider the iretitioner’s 
application and determine his fitness according to their 
discretion.” After setting out the facts, his Lordship 
observed as follows : — 

“ The first "part of the Iviile, namely^ why the petitioner’s name should 
not lie pulfiisiied in the list of the snccessrul candidates of the last year’s 
Pleadership Examination, was liased on the petitioner’s statement contained 
in paragi'ipii 14 of Ins petition. The Secretary to tlic Board, iMr. (rraham, 
however, denies the correctness of the petitioner’s statement and definitely 
states that the petitioner has nut secured the necessary pass marks. The 
statemeni of Mr. Graham is not clialleiiged, and tlmt part of the Eule 
therefore must fail. 

“ In respect of the second part of this Eule, tlie petitioner maintains his 
complaint that under the rules by which the Board are guided they iiave no 
power to stop him from appearing at an examination without entertaining 
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(1) (1901) I. L. E. 28 Caic. 479. 
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his application au<l coimidering' it. In tlie matter of porinission to candi- 
dates to sit at a PJeadership Exaininatiou, the powers of the Board are 
regulated by rules framed l)y the Higfi Court under Section 6 of Act XVIII 
of 1879, and in the matter of conducting the examination their posvers are 
governed by regulations made by the Lieutenant-Governor of Bengal under 
section 37 of Act XVIII of 1879. Tiierule pertinent to the present case is 
contained in rule 15, whicii runs thus: — ^ The examiners shall, on receipt 
of the applications from the Disti-ict Judge take the case of each candidate, 
with the report of the District Judge, into their consideration, and shall 
determine whether or not the candidate is possessed of the necessary 
qualillcation.s. If the candidate is found qualified, the examiners shall 
cause his name, name of his father, his age and place of residence- and 
otiier needful particulars to be entered in a register of persons permitted 
to appear at the examination.' The regulation framed under section 37 
that need be at all considered in connection with tliis case is regulation IB, 
which runs thus : — ‘ Xo candidate will be allowed to enter the examination 
room with any books, private memoranda or paper of any description, and 
any one detected doing so will forfeit all fees paid by him and will not not be 
permitted to undergo the examination. Any candidate detected in tbe act 
of using unfair means, such as communicating with another, or copying 
from liis neighbour, or from private memoranda or books, etc., will be 
summarily ejected from the examination room, and will forfeit ail beneiit to 
be derived from tlie previous portion of the examination, and all right to 
proceed further with it, together with all fees paid by him,’ 

“ Neither the rules nor the regif ations have provided for a case of such 
an unusual nature as tlie one under consideration. The reprobation of such 
misconduct as is admitted by the petitioner may be, and in my opinion is, 
necessary in the interests of the litigant public and society generally, but 
such reprobation must conform to the prescribed rules. The order prohibit- 
ing the olicnding candidates fi'om appearance at the examinations for a 
period of live years is one of rustication, for which tliere is no' legal sanction, 
and whatever moral warrant there may be for such an order, an insistence on 
the Board acting within their powers has to receive attention. In this 
connection aptly may be rpioted the words of Lord Chancellor Gotlenliam in 
Frewin v. Lexoh (1) : — ‘The limits witliiu which the Court interferes with 
the acts of public functionaries are clear and unambiguous. So long as they 
coniine themselves witiiin tlie exercise of those duties whicli are contided to 
tliem by law, the Court will not interfere. The Court will not interfere 
to see whether any alteration or regulation they may direct is good or bad ; 
but if they are departing from that power which the law has vested in them, 
ii: they are assuming to tliemselves a power over property which tlie law 

(1) (1838) 4 Mylnc & Craig ‘J49, 254. 
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docM not give tUerii, tlie Court will no longer consider them as acting under lOlB 
the uutliority of their coimnission, but treat tlieni, whotlan* they !>e a 
corporation or individuals, merely as people dealing with property without CnAmJHA 
legal authority.’ KoY^ I ft re. 

‘‘ My attention has been drawn to a case similar to this, In tlia matter 
of Iladra Narain Roy (1), which in principle applies here, timngh the 
cirumstances are different. 

“ Mr. Graham, in paragraph 7 of his affidavit states thus : — ^ I, on bchall: 
of the Board, according to paragraph 15 of the rules of the Board, 
considered it (the application) and determined that the candidate was not 
duly qualified and accordingly I refused to allow liim to appear, as lie had 
no moral character.’ This is all that has been said on behalf of the Board 
[xi respect of their satisfying the yu'o visions of rule 15, and it seems to me 
that it is not enough. Tlie language of that rule is preceptive, and makes 
it obligatory on the Board themselves to consider the application of each 
candidate and to determine whether or not the candidate is possessed of 
tlie necessary" qualifications. It is quite clear from the statement of 
Mr. Graliam that the Board have not done so, hut he did it on their behalf. 

There is no provision eitfier in the rules or the regulations to enable the 
Board to delegate their powers to tlie Secretary of the Board, or to any 
single member. Had the Board themselves in the present instance consider- 
ed the fitness of the candidate and decided whichever way their discretion 
led them, it would not have been open to this Court to entertain an 
application against theii\decision. 

“ On behalf of the Board, objection is taken to the form of the Rulei 
but I hold that it is cornprehenKsive enough for the order that I make in 
the case.” 

From this jxKlgment and order the members of the 
Board of Examiners appealed. 

Mr. B. Ohakravarti (with him Mr. Pearson), for 
the appellants. The Court of first instance should not 
have exercised the discretion allowed by section 45 of 
the Specific Relief Act in favour of the petitioner, who 
was guilty of such gross misconduct. Apart from the 
merits of the matter, the Rule and petition are so 
radically bud in form as to vitiate the application. 

The first objection, which, however, the appellants 
desire to waive, is that the Rule has been issued against 
the “ Board of Examiners,” which has no corporate 
(1) (1901) I. L. R. 28 Calc. 479. 
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1913 being', and 1ms been served on the Secretary, instead of 
Pro^h having been issued against and served on the exain- 
CuANwiA ijiors individually. Secondly, the relief claimed is by 
" ’ way of declarations, whicli is not contemplated by, 
and not directed under, section 45. Thirdly, the rule 
obtained is not within the terms of the relief claimed. 
Moreover, the order made is at variance with the relief 
claimed and the Rule. 

Mr. S. P. Sinha (with him Mr. H. D. Bose and 
Ifr. A. foi’ lie respondent. It is admitted the 
misconduct oE the j)etitioner was grave : but the punish- 
ment is severe. The petition is tindoubtedly irregular 
in form, but at the time of applying for the Rule I 
intimated to the Court of first iixstance that the relief 
sought was that the examiners be ordered to consider 
the petitioner’s case. The Secretary cannot act for 
the body of examiners, under rule 15. The Rule and 
order were framed in the terms adopted in In the 
matter of Pudra Narain Roy (1). 

[Jenkins 0. J. I confess I do not understand that 
decision.] 

The requirements of section 46 are substantially 
fulfilled by the letter to the Secretary, which is set 
out in the petition. It is true there is no further 
affidavit. The local Government had no power to 
issue the notification in the Calcutta Gazette, and, it is 
submitted, if the examiner.s observe or carry out an 
illegal order, relief can be obtained against them. 
Under rule 15 the whole body of examiners must take 
into consideration the case of each applicajit on each 
occasion : they cannot consider themselves bound by 
the notification. 

Mr. Chakravarti, in reply. It is unnecessary for 
me to discuss whether the notification of the Govern- 
ment is legal or binding or not, or whether or not it 
(1) (1901) I. L. B. 28 OalG. 479. 
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slionld fdlect the examiners of .snbseqnenfc years. Tlie 
present apiilication should fail, and the appeal Ijo 
allowed. 

Jenkins C.J. This ai^peal arises out of an aj)p1ica- 
tion under Chapter VIII of tlie Specific Eolief Act. 
Section 45 of tliat Act enables this Court to order 
public servants and otliers to do certain s])ecific acts, 
and section 46 indicates how the application is to be 
made, and the procedure thereon. Tlie present appli- 
cant is one who was examined last year for the pleader- 
ship examination, and in connection with that exam- 
inatioji he was found to have been guilty of grave 
misconduct. Notwithstanding this, he now seeks to 
be admitted to this year’s examination, and, his claim 
being disallowed, he has ineseuted a petition under 
section- 45 of the Act. He has succeeded in obtaining 
an order in these terms, “ that the Board of Examiners 
do entertain and consider the application of Provas 
Chandra Roy, and determine his fifaiess according to 
their discretion.” From that order, what has been 
called the ‘Board of Examiners’ — that, I presume? 
means the Examiners, — have apiaealed ; and, at the 
outset, it is urged that this application must fail, as it 
is opposed to the terms of the Specific Relief Act, and 
as the order is at variance with that for which the 
applicant prayed and with the Rule that issued. 

By his iietition, the applicant prays first for an 
order that the Board of Examiners acted illegally in 
not imblishing the petitioner’s name in the list of 
successful candidates, that is, the list of the successful 
candidates at last year’s examination! next, that it 
may be declared that the petitioner has passed the 
Pleadership examination in 1912, that his name 
should be gazetted as a successful candidate, or, it 
may be declared that the order of November, 1912, 


595 

191,=i 

Frovar 
Chaniika 
Hoi’, J?i re ♦ 



596 


INDIAN LAW REPORTS. [VOL. XL. 


1913 

PROVAS 
Chandra 
POY, In te. 

Jenkins O.J, 


ai)pearing in the G'dcutta Gazette of the 27th Novem- 
ber, 1912, which was passed by the Board of Examiners 
of the Pleadershii> and Mukhtearship examiinitioiia, 
01 ’ by the local Grovernmeiit, is illegal and ultra vires-. 
and, finally, that it may be declared that the Board 
of Examiners have acted illegally in not entertaining 
the petitioner’s application, and his certificate of 
character, and not allowing him to appear at the 
ensuing examination for 1913. Not one of the.se 
prayers is justified by the terms of the Act, and 
this application must have been drawn up without 
reference to the relevant sections. They are clear 
in their terms : section 45 enables the Court to make 
an order requiring any specific act to be done or for- 
borne, and nothing else : section 46 provides that the 
application must be founded on an afddavit of the 
person injured, stating his right, his demand of 
justice and the denial thereof. All this has been 
completely disregarded, not only in form but in 
substance. But on these materials the applicant' 
obtained a Rule in these terms -. — “ It is ordered that 
the Board of Examiners forPleadership and Mukhtear- 
ship e.xaminations, being served with this order on or 
before the eighteenth day of January instant, do on 
Wednesday the twenty-second day of January instant, 
at the hour of eleven o’clock in the forenoon, show 
cause before the Court why they should not publish 
the name of Provas Chandra Roy in the list of success- 
ful candidates of the last year’s Pieadership examina- 
tion, or why the said Provas Chandra Roy should not 
be allowed to appear at the next Pieadership examina- 
tion, he having fulfilled the conditions necessary 
under the law qualifying him to appear at such 
examination.” At the hearing of the Rule an order 
was made in the terms I have stated. That order is 
at variance with the prayer in the petition, and with 
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the Rule that was granted. But in dealing with an 
application mider Chapter VIII of the Specific Relief 
Act, the principles applicable to a writ of mandamus 
should, generally speaking, be followed, and it was laid 
down by the Privy Council in The Bank of Bombay 
V. Suleman BomjiiV}^ that “one of the princiifie.s is 
tiiat the writ will not be allowed to issue unless 
tlie applicant sliows clearly that he Itas the specific 
legal right, to ejiforco which he asks for the inter- 
ference of the Court; that he has claimed to exercise 
that right and noiie other, and that his claim has been 
refused.” This is in substantial accord with section 
46 of the Act. When it was put to the learned counsel 
wdio appeared for tlie petitioner whether he could 
point to the prescribed demand of justice, and the 
denial thereof, it was admitted that it was only by 
a very liberal reading of certain i>assages in the 
petition that any suggestion of that demand and 
denial could be made. Even if we could, I do not 
think we should overlook these defects. The present 
ap])licant is not a person in whose favour we ought 
to strain the Jurisdiction that has been invoked. It is 
an inadequate description to say he does not come 
to the Court with clean hands ; he admits his own 
turpitude and comes here with peculiarly dirty hands, 
so that 1 see no reason for making the slightest conces- 
sion in his favour. In my opinion, it would be wrong 
to uphold the order that has been made, and I there- 
fore hold that this appeal must be allowed, and the 
application dismissed with costs in both the Courts. 

Haeington J. I agree. 

Mookeejee J. I agree. 

j. 0. A^opeal allowed. 

Attorney for the appellants : 0. H. Kesleven. 

Attorney for the respondent : K. N. Day. 

(1) (19081 I. L. R. .89 R rvTvi A a. H 4 >7 a 
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CON APPEAL FROfW THE CHIEF COURT OF THE PANJAB, AT LAHORE.] 

Voluntary Payment — Suit to recover money paid under decree — Wrongful 
interference of defenda^it — '‘^Coercion'' — Coniraoi Act {IX of 1S72\ 
ss, 15, 50, 70, 7^. Illus. (Ij) — Civil Procedure Code^ 1552, ss, 278 
et seq, — Claims to attached property — Money paid iinder co'mqmhmi — 
Money paid under process of decree against third person. 

The appellant (plaintiff) ntated in his plaint that he was the proprietor 
of the Delhi Cotton Mills ajj^ainst which the respondent Bank (defendant) 
had an unsatisfied decree ; that the respondent on 15th August, 1902, 
applied for the attachment of the property and premises of the mills wrong- 
fully stating that they were the property of the Dellii Cotton Mills Com- 
pany, attached the property on 20 bb August, 1902, knowing that it belonged 
to the plaintiff, and dispossessed him ; that “ lie lias suffered Cfmsiderable 
damage liy blie said acts of the defendant, and as lie was by such acts 
practically ousted from all the machinery anrl mills and could not work 
them, and the whole of such damage would be very considerable, and part of 
it most difficult to prove, and it was probable that by objection to such 
attachment under the Civil Procedure Code a considerable time would elapse 
before he could obtain an order setting aside the attachment, the plaintiff 
was compelled to pay the balance duo to the defendant under the decree 
against the Delhi Cotton Mills Company under protest on 27th August, 
1902.’’ In a suit brought for a return of the money so paid, and damages 
for the alleged illegal acts of the defendant, the defence (inter alia) was 
that the suit as framed would not lie,” and the case was argued on a 
preliminary issue, the proceedings being of the nature of a demurrer. 

Held (reversing the decision of tlie Courts in India), that the plaintiff 
was entitled to recover the money so paid as being an involuntary payment 
produced by coercion, namely, the wrongful interference of the defendant 
with his full and free enjoyment of his own property. 

^ Presm : Lord Shaw, Lord Moitlton, Sir John Ddde and 
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DuUcliand v. RamKUhm Singh (1) followed. 

The fact that tlie sale was not inevitalde ifi the present case was nut 
relevant. Tlie f>;Teater or ^ess probability of a sale taking place did not aficel 
fclie ratio decidetuli in tliat ease, which is that the paynieiit was made 
under the force of the e.'iecutiou proceedings, and that in India, as in 
England, such a payment is regarded by the law as ])eing made under com- 
pulsion. 

Tlie procedure provided in the Civil Procedure Code referring to claims 
to attached property (section 278 et seg.) is merely permissive, being 
analogous to the pnicednro by interpleader in England. But the fact that 
sucli a procedure is open to liim if lie cliouses to adopt it, in no way inter- 
fered with the plaintiff’s right to take any oilier lawful alternative. 

Section 72 of the Contract Act (IX of 1872) is not exhaustive. The 
meaning of the word “ coercion” used in that section is not contrured hy 
the delinition in section 15 ; but is used in its general and ordinary sense. 
The (lelhiition in section 15 is expressly inserted for the special object of 
applying to section 14, i.e., to define what is the criterion whether an agree- 
ment was inaile by means of a consent extorted by coercion, and does not 
control the interpretation of “ coercion ” when tlie word is used in other 
BUiTomidings. 

Sections 69 and 70 of the Contract x\ct do not refer in any way to 
remedies against the wrongdoer, and are therefore irrelevant to the tpiestion 
raised in this appeal. 


1913 

Kan HAVA 
Lal 
r. 

National 
Bank 
OF India, 
Li). 


Appeal from a judgment and decree (27t}i January. 
1911) of tbe Chief Court of the Panjah which uffinned 
a judgment and decree (18th November, 1902) of the 
District Judge of Delhi. 

The plaintiff was the appellant to His Majesty in 
Council. 

This case had come before their Lordships of the 
Judicial Committee at an earlier stage wliicli will be 
found reported in I. L. R. 37 Calc. 426, where the facts 
and pleadings are stated. By the judgment of the 
Judicial Committee then given (9th March, 1910) the 
case was remanded to the Chief Court; aud their Lord- 
ships state in their judgment in the xn’esent ajjpeal 
that that Court, on the remand, rightly treated the case 


(1) (1881) I. L. R. 7 Calc. 648 ; L. R. 8 I. A. 93. 



600 


INDIAN LAW REPORTS. [VOL. XL. 


1913 

Kanhava 

Laij 

V. 

NATlONAt. 

Bank 
OF I.NDIA, 

Li). 


as being an appeal from an order dated 18tb Novem- 
ber, 1902, by which the District Judge had on a preli- 
minary issue dismissed the present appellant’s (plaint- 
iflf’s) case on the ground that on the facts stated in the 
plaint he had no cause of action. 

Those facts as stated by the District Judge may 
conveniently be shortly set out here as follows : — 

“The allegations of the ihaintiff are that he, to tlie 
knowledge of the defendants, has been xsroprietor, 
since June 25th, 1902, of the property and premises 'of 
the mills generally known as the Dellii Cotton Mills, 
Limited, against whom the defendants had an unsatis- 
fied decree. The plaintiff further alleges tliat the 
defendants aiiplied on loth August, 1902, for the attach- 
ment of the .said xjropierty and premises, wrongfully 
stating that they were the ijroimrty of the said com- 
pany, and got tlie said property attached, knowing 
that it belonged to the plaintiff, o n 20th August, and 
dispossessed the plaintiff of his property. The plaint- 
iff states (in paragrapli 7 of his plaint) that he ‘ has 
suffered considerable damage by the said act.s of the 
defendant, and as he was by such acts practically oust- 
ed from all the machinery and mills, and could not 
arrange for the working thereof, and could not work 
them, and the whole of such damage would be very 
considerable and part of it most difficult to prove, 
and it was x>robable, that, by objection to such attach- 
ment irnder the Civil Procedure Code, a considerable 
time would elapse before he could obtain an order set- 
ting aside the attachment, the plaintiff was compelled 
to pay the balance due to the defendants under their 
decree against the Delhi Cotton Mills Company, under 
protest, on 27th August, 1902. The amount so paid is 
Rs. 83,00.).’ 

The District Judge in his Judgment dealt exhaust- 
ively with the arguments and authorities, and, after 
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an elaborate discnssion of them, arrived at the follow- 1913 
ing coacluaion.s, (a) that there was no “ coercion ” on 
the j>art of the defendants, and that the suit was not 
inai^itainable under the provisions of the Indian NvrawAi. 
Contract Act ; (b) that the jn-ovisions of the said Act, 
as contained in section 72, were not exhaustive, and ld. ’ 
did not de])ar the plaintiff from claiming on the count 
of “money had and received,” if his allegations in the 
plaint supported any such plea; and (c) that in the 
present case, upon the plaintiff's own allegations the 
plaintiff was not coiniDelled to i^ay the money into 
Court, inasmuch as he could have objected to the 
attachment of the property, and the payment made by 
him was so made to suit his own convenience, after 
balancing the xmrsonal advantages to be gained by 
immediate payment or objecting. 

The District Judge accordingly held that the defend- 
ant’s i^reliminary objection must be upheld, and that 
as the jjayment made by the plaintiff was voluntary, 
he could not sue for recovery of the sum so j)aid. 

This was the decision, therefore, with which the 
Chief Court (Johnstone and Rattigan JJ.) after the 
remand by their Lordships of the Judicial Committee 
as abovementioiied, dealt with on appeal. 

The Chief Court, after considering the arguments 
and the authorities cited, said, “ We see no reason to 
differ from the conclusion arrived at by the District 
Judge, though we do not agree with him that section 
72 of the Contract Act is not exhaustive with regard to 
claims such as that now before us,” and after referring 
to extracts from the judgments of the Judicial Com- 
mittee in the cases of Irrawaddy Flotilla Company v. 

JBugwan Das (1), and Molwri Bibee v. Dharmodas 
Chose (2), and to the case of Freeman v. Jeffries (3) 

(1) (1891) I. L. B. 18 Calc. 620, (2) (1903) I. L. R. 30 Calc. 539, 

628, 629. 548 : L. B. .30 I. A. 114, 11.5. 

(3) (1869) L. E. 4Exch. 189. 
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per Maetin B., and giving their reasons for thinking 
that section 72 was exhaustive, the Chief Court’s ]udg- 
inent continued : — 

“ It seems to us, therefore, that the plaintiff, in order to succeed in the 
present case, must show that he paid tlie money into Court on 27lh August, 
1902, as the result of ‘ coercion ’ within the meaning of section 15 of the 
Indian Contract Act ....... The question then is whetlier 

upon tlie allegations in the plaint there was any such ‘ coercion ’ ’h 

After reading the allegations referred to (see anfe 
p. 600) the judgment proceeded: — 

In our opinion, an action of this kind, if it is to succeed, must come 
within the purview of section 72 of the Act. But even if this be not so, we 
are nevertheless of opinion that in the case before us the payment made by 
plaintiff was ‘ voluntary.’ He was certainly not obliged to pay the money 
into Court, nor, at the time when the money was so paid, were the circum- 
stances such that the plaintiff, if he wisiied to save his property, had no alter- 
native to inaKiag the payment. The property, no doubt, was attaclied, but 
there was no order for sale, and under the Jaw, the plaintiff was entitled if 
he so thought fit, to object to the attachment, or (if he preferred) to institute 
a suit for a decree declaratory of bis rights thereto. In either event lie 
would have had no difficulty in securing from the Court an order staying all 
furtiier proceedings in execution until his claim had been considered. Even 
if his objections to the attachment had been overruled, it would still have 
been open to him to bring a regular suit, and we have no reason to suppose 
that the Court would not have taken steps to protect his alleged rights until 
the question of liis title had been determined. In his plaint, plaintiff candidly 
admits that he could have lodged objections to the attachment, but he urges 
that it was probable that by ‘ objection to such attachment, a considerable 
time would elapse before lie could obtain an order setting aside such attach- 
ment.’ In order, therefore, to suit his own convenience, he decided that it 
would be more in his interests to forthwith pay the money due to the decree- 
holders, and he accordingly elected, of his own free volition, to take that 
course. How can we reasonably hold that this action was forced upon him ? 
Had he adopted the procedure prescribed by the Civil Procedure Code he 
might have been put to loss, but for this loss he would have been entitled to 
recover damages from the defendants. But, for reasons of his own, he paid 
up the money and so satisfied the defendants’ decree. He has apparently a 
good case against the judgment-debtors under sections 69 and 70 of the 
Indian Contract Act. But he has elected to satisfy the defendants’ decree, 
and as he has by so doing induced them to forego all further proceedings 
against their judgment-debtors, is it reasonable or equitable that he should 
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now be allowed to get back bis money from the decree holders and leave them, 
at a late stage, to such remedies as they may have against the judgment, 
debtors ? Restitutio in integrum at this stage is probably impossible, and 
for this the plaintiff, and not defeiidaots, must be held responsible. Had be, 
in the first instance, taken the usual course of objecting to attaolnnent of 
property which he claimed to bo bis, the Court would have proceeded to 
investigate his claim and the party aggrieved by its order would have been 
entitled to bring a regular suit for the final determination of the questions at 
issue. Plaintiff, however, was of opinion that this course was inconvenient 
to him, and on that gi-ound elected to pay off the decree. 

“ It seems to us that tfie circumstances of tins case differ materially 
from those in cases where a plaintiff has heeu held entitled to recover monies 
paid by him in order to stave off an imminent sale of property. In the latter 
class of eases the person who paj^s money in order to avert a sale which 
would otherwise inevitably take place bas no alternative to the payment of 
such money, and [in the words of their Lordships of the Privy Council in 
DuUchand v. Ram Kisken Singh (1)] ‘ he may bring an action to recover 
back tlie money he has so paid ; it is the compulsion under which they are 
about to be sold that makes the payment involuntary.’ In this case, the 
plaintiff had objected to the attachment of the properties. His objections 
wm*e overruled and he was, therefore, compelled to pay the money in order to 
prevent the sale which (in their Lordships’ words) ‘ would otherwise inevit- 
ably have taken place.’ ” 

And after distinguishing the case of Fatima 
Khatoon v. Mahomed Jan Ohoivdhry (2), which had 
been cited for the plaintiff, the judgment of the Chief 
Court concluded as follows : — 

“ We have been referred to no authority in support of the proposition 
that (apart from section 72 of the Indian Contract Act) a person who, witli- 
out objecting to an attachment of property claimed by him, pays the 
decretal amount into Court in order to relieve Jiimself of the inconvenience 
o£ such attachment, is entitled to recover that money from the decree- holder, 
irrespective of the fact whether or not such property had at the time been 
ordered to be sold. In the absence of any such aiitliority, we are of opinion 
that, even upon general principles, a man who, to suit his own interests, 
decides to forego objections to the attachment of property which he asserts 
to belong to him, and pays the decretal amount into Court in order to get 
rid of the inconvenience consequent upon such attachment, cannot in reason 
urge that he was compelled to make such payment. It seems to us that no 
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(1) (1861) I. L. K. 7 Calc. 648, 653. (2) (1868) 12 Moo. I. A. 65. 
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compulsion arises unless and until the property is about to be sold, or in the 
words of their Lordships of the Privy Council above quoted, ‘ it is tlie com- 
pulsion under which it is about to be sold tliat makes tlie payment in- 
voluntary.’ ” 


On tMs appeal, 

De Q-ruyther, K.C., G. G. O' Gorman, and R. M. 
Palat, for the appellant, contended that he was en- 
titled in law to the refund of the money paid hy him 
into Court under protest on 27th August, 1902; and the 
Chief Court was wrong in holding that the plaint 
disclosed no sufficient cause of action, and that section 
72 of the Contract Act (IX of 1872) was exhaustive. 
The Chief Court also erred in holding that the pay- 
meirt made under protest was voluntary, and that his 
only remedy was under sections 69 and 70 of that Act. 
Reference was made to the Contract Act, Chapter II, 
section 15, defining “ coercion Chapter V, “ Relations 
resembling those of Contract ”, sections 68, 69, 70 and 
72 illustration (6) ; and it was submitted that the word 
“ coercion ” was not used in sectioxi 72 iu the same 
sense in which it occurred in section 15 and Chapter 
II of the Act. Section 72 was not, and was not intend- 
ed to he, exhaustive, and notwithstanding the provi- 
sions of the Contract Act a suit such as the present 
had been held to lie in India. Reference was made to 
Jugdeo Narain Singh v. Raja Singh (1) [Loud Shaw 
referred to page 665 of the report of that case, at the 
bottom of the page] ; Dulichand v. Ram Kishen Singh 
(2); and Narayanasami Reddi v. Osuru Reddi (3). 
On the facts as stated in the plaint, therefore, the 
appellant had a cause of action and the appeal should 
be allowed. 

(1) (1888) I. L. R. 15 Dale. 656, (2) (1881) I. L. R. 7 Calc. 648, 653 : 

658, 661, 662. L. B. 8, 1. A. 93, 97, 98. 

(3) (1901) I. L. B. 25 Mad. 548. . 
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Asfbury K. C. ajid Arthur Grey, for tlae re-spoad- 
ent Btiak, pointed out that under the Civil Procedure 
Code, 1882 (of which sections 59 and 146 were cited), 
the apiJellant was bonad to deposit with his plaint the 
princij)al docuineats upon which he j'elied to sapport 
his case, and that had been done by him, a ad it was 
part of the case for the respondent that if i)ernii,s.sion 
were given to refer to and read those documents they 
would show that the appellant had no valid claim, as 
the sale to him of the property of the Cotton Mills 
Company took j)lace in contempt of an order of the 
Court. [Lord Shaw said their Lordships could not 
go into those matters on this af)peal, the question, 
which was of the nature of a demurrer, to be decided 
on the facts as stated in the j)laint which, for tliis 
jiuipose, must be treated as being true. De Gruyther 
K. 0. asked to be allowed to refer to Safford and 
Wheeler’s Privy Council Practice, page 850]. Taking 
then the facts in the plaint, it was contended that if 
the appellant thought he was injured by the attachment 
of the property, his remedy was provided by tlie Code 
of Civil Procedure, section 278 and following sections, 
which allowed him to claim the property and have 
the claim tried as a suit ; but he did not wish to avail 
himself of that remedy, and it was submitted he could 
not therefore be said to have acted on compulsion 
when he chose to pay off the decree instead of contest- 
ing it. He paid the money voluntarily for his own 
convenience, and on the facts stated by him, and even 
apart from, the Contract Act, he was not entitled to 
recover it. Reference was made to Marriott v. 
Hampton (1), and Moore v. Vestry of Fulham (2) per 
Lord Lindley. But the suit was, it was contended, 
governed by section 72 of the Contract Act (IX of 
1872), which, it was submitted, was exhaustive and for 
(1) (1797) 2 Smith’s L. C. 11th Ed. 421. (2) [1895] 1 Q. B. 399, 403. 
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191,3 wliicli it was necessary to prove coercion, wLicli did 
Kashaya not appear from the facts stated in the plaint. The 
Lal coercion ” referred to in section 72 must be coercion 
Nationai, as defined in section 15 of the Act, and the api^ellant 
failed to prove aaiy “ coercion ” as there defined, 
Ld. ’ which could entitle him to recover the money paid. 
He was bound by tlie restrictions laid down in that 
section and was not entitled to appeal to principles of 
English law which were inapplicable. There was 
nothing unlawful in the legal process which the 
appellant says compelled him to pay the amount of the 
decree. Freeman v. Jeffries (1) per Martin B. was 
cited ; and Mohori Bibee v. Dharmodas Ghose (2) was 
referred to as showing that the Contract Act was 
exhaustive ; and Jugcleo Narain Singh v. Baja Singh 
(ff), iiiiA Dulichand v. Bam Kishen Singh (4), which 
had been cited for the appellant, were distinguished 
on the ground that in those cases there was immediate 
necessity for the payment of the money, but in the 
present case there was none ; the sale here could not 
liave taken place at once. It was not suggested in any 
of the authorities that if there was not any immediate 
necessity — if a person could make delay before paying 
the money in such a case as this, there would be 
“ coercion ” suflicient to justify the certainty that an 
action such as this would be successful. It could only 
be in cases where the nece.ssity to pay money was so 
urgent as to be compulsory that it could be recovered. 
No doubt there might be cases in which it would be 
inequitable that the person to whom the money was 
Ijaid should retain it ; but this ease, it was submitted, 
was not one of them. 

Counsel for the appellant were not heard in reply. 

(1) (1869) L. B. 4 Bxch. 189. (3) (1888) I. L. B. 15 Oale. 656. 

(2) (1903) I. L. R. 30 Gale. 539 : (4) (1881) I. L. R. 7 Gale. 648 : 

L. B. 30 I. k. 114. L. B. 8. 1. A. 93. 
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The judgment of their Lordshii)s was delivered by 
eh . 26 . Lord Moulton. In order to render plain the 
nature of the question involved in the present appeal, 
it will be necessary to make a short x-eferenco to the 
history of the litigation between the parties. It 
fui’iiishes abundant matter for regret. The suit was 
brought on the 28th August, 1902, and owing to the 
procedure adopted it will be found that at the ixresent 
date the matter is but little more xidvanced than it was 
ten years ago, in spite of the fact that large suxns 
must have been ex^xended in the costs of the proceed- 
ings in the meantime. 

The facts of the case, so far as they are relevant 
to the question involved in the apixeal, are verj’^ 
simple. On the 15th August, 1902, the defendant Bank, 
which had obtained a decree against the Delhi Cotton 
Mills Co., Ld., obtained an attachment against cei'tain 
mills at Sabzi Mandi, and on the 20th August, 1902, 
took possession of thein to obtain satisfaction for a 
sum of Rs. 83,005, the balance then unpaid under such 
decree. In his plaint the £)iaintifi£ states that he was 
the sole proprietor of such mills and of their contents. 
On thus being ousted from his property he took the 
course of paying under protest the sum claimed. 
Havijig thus freed his property from the attachment 
he at once brought the present action claiming a 
return of the money so paid and damages for the 
alleged illegal acts of the defendants. 

In reply to the above plaint the respondent Bank 
filed certain preliminary pleas relating to the claim 
for the return of the money paid under ixrotest, of 
which it is only necessaiy to cite the first, which was 
that “ the suit as framed will not lie.” It is admitted 
that this plea is in substance identical with the more 
usual form of plea, viz., that “ the plaint discloses no 
cause of action.” 
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191 S Tlie District Judge — no doubt with the laudable 

Kasiiava intention of sliorteniug the j^roceedings and thereby 
Lal lessening the costs — heard an argument on these ju’e- 
Natkwal liminary iJleas before requiring anything farther to be 
done bv the defendants, and on the 18th November, 
Li), 1902, he gave judgment to the effect that so far as the 
recovery of the money was concerned the plaint dis- 
closed no cause of action. He therefore dismissed 
with costs the claim for the recovery of the money 
and directed that the action should proceed on the 
question of damages for illegal attachment. The 
plaintiff, having in vain applied for the drawing up 
of an order embodying this decision, decided not to 
jiroceed with that part of the case which related to 
damages, and consequently did not appear on the 
further hearing, whereupon the District Judge dis- 
missed the whole ease for default, under section 102 
of the Civil Procedure Code. The plaintiff appealed 
to the Chief Court against this decision, and that Court 
dismissed the appeal on the ground that no appeal lay 
against an order dismissing a suit under section 102. 
Prom this decision the plaintiff appealed to His 
Majesty in Council, and their Lordships held that the 
order of the 18th November, 1902, was a final decision 
on the case as to the recovery of the money paid, and 
that therefore it was not competent to the Judge to 
dismiss that part of the case under the powers of 
section 102. They therefore remitted the case to the 
. Chief Court in order that the appeal to that Court, so 
far as it related to the recovery of the money paid, 
might be heard and decided on its merits. 

The case having been thus remitted, the Chief 
Court rightly treated the appeal as an appeal from the 
order of the 18th November, 1902, dismissing the case 
with regard to the recovery of the money on the ground 
that the plaint contained no valid cause of action with 
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respect thereto After argument tlie Court decided 
ill favour of the defeiidaiit.s, and dismissed tbe plaint- 
iff’s appeal with costs. From this decision the present 
aiipeal is brought. 

The question raised by this appeal is therefore a 
pure point of law. Both the District Judge and the 
Chief Court have clearly stated that tlie decisions 
which they have given are based on the allegations 
in the plaint, and that for the purposes of sucli deci- 
sions these allegations must be taken to be true in fact. 
This is a necessary consequence of the naiure of the 
plea, and the same understanding must apply to the 
present Judgment. In asking the Court to decide an 
issue like the present (which is essentially a demurrer, 
by whatever name it may be called) the defendants 
must be taken to admit for the sake of argument that 
the allegations of the plaintiff in his plaint are true 
nioclo et formiX, In so doing they reserve to them- 
selves the right to show that these allegations are 
wholly or partially false in the further stages of the 
action, should the preliminary point be overruled, birt 
so far as the decision on the preliminary point is con- 
cerned everything contained in the ijlaint must be 
taken to be true as stated. 

That being so, it is only necessary to look at the 
plaint to see that according to Engii.sh law the con- 
tention of the defendants is unsustainable. A wrong- 
ful interference with the plaintiff’s lawful enjoyment 
of his own property is alleged. The plaintiff was 
clearly entitled to rid himself of that unlawful inter- 
ference by any lawful means wit-hout thereby affecting 
his right to hold the defendants liable for that which 
they have thus caused him to do. It is true that 
paying under protest the sum demanded was not the 
only course open to him. He might have taken legal 
proceedings, by which sooner or later he might have 
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1933 rid himself of the Luterference. But to do so. would 
Kamiiaya have involved his submitting to the wrong for all the 
Ijei’iod necessary for those proceedings to be effective, 
iWnosAi. and that might have been a serious aggravation of the 
of^India wrong. To this he was In nowise bound to submit. 

Ld. ’ He was free to choose a course which did not involve 
any such prolongation of the trestjass. Accordingly 
he paid under protest the sum demanded, and under 
'English law he was unquestionably entitled to demand 
a repayment of that sum, becatise it was an invol- 
untary imyment produced by coercion, viz., the wrong- 
ful interference of the defendants with his full and 
free enjoyment of his own property. By English law 
it is not open to the wrongdoer to prescribe by which 
of two lawful alternatives the injured man j)uts a stop 
to the wrong under which he is suffering. His choice 
of any one alternative does not make it as between 
him and the wrongdoer a voluntary act, or estop him 
from claiming that it was done under coercion. 

The argument before their Lordships accordingly 
turned chiefly on contentions that the Indian Statute 
Law precluded the application in India of these 
well-known principles of English Common Law. 
These contentions were two in number. In the first 
place the respondents contended that in case the 
proi)erty of a stranger is seized under an attachment, 
the Code of Civil Procedure requires him to proceed 
under the group of sections commencing with section 
278, and that this is his only remedy. Their Lordships 
have no doubt that the procedxire referred to is 
merely ijermissive. It is analogous to the procedure 
by interpleader, which in England would be open 
in similar cases to parties owning the goods seized. 
But the fact that such a procedure is open to him if 
he chooses to adopt it interferes in no way with his 
right to take any other lawful alternative. 
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The main contention, however, was that the allega- 
tions in the plaint did not show “ coercion ” according 
to Itidian Law. It was contended that nothing could 
be “coercion” under Indian Law unless it satisfied 
the definition of “coercion” which is found in 
section 15 of the Indian Contract Act and that the 
allegations in the plaint failed so to do because they 
did not show that the “ unlawful detaining or 
threatening to detain ” the property was “ with 
the intention of causing any person to enter into 
an agreement.” Their Lordships are of opinion 
that this argument is not sound and that it is 
based on a fundamental misunderstaiiding of the 
obiect and effect of section 15 of the liidian Contract 
Act. 

Section 15 forms part of a chapter which speciallj^ 
deals with the requisites of a valid contract. This 
chapter commence.s with section 10, which may be 
regarded as the fundamental section, and which reads 
as follows : — 

“ All agreements are contracts if they are made by tlie free consent of 
parlies competent to contract for a lawful consideration and with a lawful 
oliject and are not hereby expressly declared to be void.” 

The sections immediately following proceed to 
define the terms nsed in this fundamental section. 
Sections 11 and 12 are devoted to the interpretation 
of the phrase “ competent to contract.” Section 13 
deals with the term “ consent.” Sections 14 to 18 deal 
with the phrase “ free consent.” In so doing section 
14 commences by defining when consent is said to be 
“ free ” and lays down that it is so when it is not 
caused by “ coercion ” as defined by section 15, “ or 
undue influence, fraud, ” etc. It will therefore be seen 
that section 14 relates to “ free consent” as an element 
in the making of contracts. It is natural, therefore, 
that when “ coercion ” comes to be defined in section 
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1913 15 for tlie purposes of section 14 it is defined as 

Kaniiaya follows ; 

“ Coercion is the cumiiiittiug or threatooin^ to comruit any act forbidden 
^ by the Indian Penal Code or the unlawful detaining or threatening to detain 

NATIONAL 

Bank P^'Operty to the prejudice of any person whatever with the intention 

OF India, of causing any person to enter into an agreement.” 

It is clear, therefore, that this definition of 
“coercion” is solely a definition which api)lies to the 
consideration whether there has been “ free consent ” 
to fin agreement so as to render it a contract under 
section 10. This exj)lam.s why in the definition of 
“ coercion ” it is limited to an unlawful act done “ with 
the intention of causing the pex’son to enter into an 
agreement.” Bat it would be to make nonsense of the 
statute if it were to be taken to mean that “ coercion ” 
in a legal sense could only exist if the object was to 
bring abont ii contract. Indeed such an interj)retation 
would render the Act inconsistent with itself. Section 
72, which is in Chapter 5, which deals with “ certain 
relations resembling those created by contract”, reads 
as follows : — 

‘‘A pGi-soTi to whom money has been paid or anything delivered by 
mistake or under coercion must, repay or return it 

and Illustration B to that section reads as follows : — 

“ A railway company refuses to deliver up certain goods to the 
consignee except upon the payment of an illegal charge for carriage. TJie 
consignee pays the sum charged in order to obtain the goods. He is entitled 
to recover so much of the charge as was illegally excessive.” 

It is impossible to contend that the coercion referred 
to in this section or in the above Illustration is “ with 
the intention of causing any person to enter into an 
agreement.” The word “ coercion ” must therefore be 
there u.sed in its general and ordinary sense as an 
English word, and its meaning is not controlled by the 
definition in section 15. That definition is expressly 
inserted for the special object of applying to sec- 
tion 14 Le., to define what is the criterion whether an 
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agreement was madf! by means of a consent extorted 
by •• coercion” and does not control the interpretation 
of “coercion” when the word is used in other sur- 
roandings, 

A further contention appears to have been put 
forward in the Court below to the ell'ect that tlie 
plaintifl’.s ojily remedy was to proceed again.st the Dellii 
Cotton Mills Co., Ld., under sections 69 and 70, in order 
to recover from them the money paid, seeing that tliey 
would have had the benefit of the payments in tlie 
satisfaction of the decree obtained against tiiem. It is 
not a matter of surprise that this contention was not 
pressed before their Lordships. It is obviously un- 
sustainable. Those clauses do not refer in any way to 
remedies agaijist the wrongdoer and are therefore 
wholly irrelevant to the questioji in this aiipeal. 

Their Lordships have thought it pi'oper to deal 
specifically with the arguments raised on the hearing 
on account of the imx)ortance of the questions raised. 
But they are also of opinion that the matter is covered 
by authority. In the case of DuUchand v. Ram 
Kishen Singh (1) the circumstances were very similar 
to those in the present case, and on appeal to this 
Board their Lordships decided that money paid by the 
true owner to i^revejit the sale of his property under 
an execution could be recovered back. 

In their judgment their Lordships say : — 

“ T)ie objections taken to tlie action were that the payment was 
voluntary. It was made to prevent the sale which would otherwise 
inevitably liave taken place of the rnoumh which the respondents iiad 
piu’chased and was made therefore under compulsion of law ; that is under 
force of these execution proceedings. In this country, if the goods of a 
third person arc seized by the sheriff and are about to lie sold as the goods 
of the defendant, and the true owner pays money to protect his goods and 
prevent the sale, he may bring an action to recover back the money lie lias 
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614 


INDIAN LAW EEPORTS. [VOL. XL. 

1913 so paid ; it is the compulBion under which they are about to be sold tlxat 
makes the payment involuntary. ” 

Lit The respondents sought to distinguish the present 

Natmonai from the case just cited by contending that the 

o^lwDiA present case was not inevitable. But it is 

Ld ’ evident that the greater or less i)robability of a sale 
taking place does not affect the ratio decidendi of their 
Lordships in that case, Avhich is that the payment was 
made under the force of the execution proceedings, 
and that in India, as in England, such a payment is 
regarded by the law as being made under compulsion. 

In their Lordships’ opinion, therefore, the Chief 
Court ought to have given judgment in favour of tlie 
plaintiff in his appeal agaitist the order of the 18th 
November, 1902. The consequence of such a decision 
would have been that the case would have gone back 
to the District Judge to be tried on the facts. 

As has already been stated, the decision of this 
Board does not affect or prejudice any contention 
of either party with regard to the facts, or any other 
contention of law not covered by the present 
judgment. 

Their Lordshii)s will therefore humbly advise His 
Majesty to allow the appeal and to remit the case to 
the Chief Court in order that the case may be seat to 
the District Judge to hear and determine. The res- 
pondents must pay all the costs of the second hearing 
before the Chief Court and the costs of this appeal.. 

Appeal allowed. 

Solicitors for the appellant : T. L. Wilson ^ Co. 

Solicitors for the respoxidents : Sanderson^ Adhin, 
Lee ^ Eddis. 


J. V. w. 
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APPELLATE CIVIL. 


1913 
Feh 25. 

Conrt-fee — Declaratory decree, suit foi — Consequential relief — Plaint, 
rejection of — Civil Procedure Code {Act V of 190S), 0. Vlfr. 11 — 

Valuation of suit — Court-fees Act (VII of 1S70), s, 7, paras, 
cl.{c), V, cl. (a) — f aluaiion for purpose of jurisdiction — Suits Valuation 
Act (VII of 1SS7),8. 8. 

In a suit for declaration that a decree amonntin,£>’ to Ils. 2,794 and odd 
Bhould be declared forged, illutiory and unfit for execution, and also for a 
declaration that the family property valued at Bs. 7,000 was not liable to 
be sold in execution of that decree, the plaintiff paid court-fee ten times 
the Government revenue payable on the land worth Bs. 7,000. Tlie Court 
below rejected the plaint : — 

Deld, that the real value of the reliefs claimed was Bs. 2,794 and odd, 
tlie value of the decree, and that the plaintiff not liaving paid court- fee 
on that amount, the plaint was rightly rejected. 

A plaintiff cannot value his case for the purpose of court-fee and for 
the purpose of jurisdiction at different amounts. 

Appeal by Harihar Prasad Singh, the plaintilf. 

This appeal arose out of an action brought by the 
plaintiff, who was a minor, for a declaration that a 
certain decree was forged, fraudulent and was not 
fit for execution, and also for a declaration that the 
joint family property was not liable for the payment 
of the said decree. The plaintiff alleged that the 
father of defendants Nos. 2 and S got a bond executed 
by defendant No. 8, the father of the plaintiff, and 
caused a false necessity to be recited in the said 

^ Appeal from Original Decree, No. 222 of 1909, against the decree 
of Tarak Nath Dutt, Subordinate Judge of Patna, dated May 8, 1909. 


Before Earinyton and Carnduff JJ. 

HARIHAR PRASAD SINGH 

V. 

SHYAM LAL SINGH.* 
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bond ; tliat on the basis of the said bond defendants 
Nos. 2 and 3 Instituted a suit, and in collusion with 
defendant No. 8 obtained a compromise decree ; that 
in the said suit oo notice was served upon the 
plaintiff and no proper proceeding was taken for the 
appointment of his guardian; that the plaintiff’s 
mother, who is his guardian, having come to know 
that the family properties of the plaintiff' were to be 
sold in execution of the said decree, brought the 
present suit. In it the plaintiff further prayed that 
if the whole of the property could not be released, 
the plaintiff’s share might be released. The amount 
of the decree under execution was Rs. 2,794-14-3, 
and the value of the family property was stated to be 
Rs. 7,000. The plaintiff paid court-fee ten times the 
Government revenue imyable on the land worth 
Rs. 7,000. 

The defendants pleaded, inter alia, that the court- 
fee paid by the plaintiff was insufficient, and as such 
it ought to be rejected. The Court below held that 
inasmuch as the property was valued at Rs. 7,000, 
ad valorem court-fee on that amount should have 
been i^aid, and directed the i:)laintiff to pay the 
balance within ten days. The plaintiff having failed 
to do so, the plaint was rejected. Against this deci- 
sion the plaintiff appealed to the High Court. 

Bahit Sarat Chandra Roy Choivdhury, for the 
appellant. The court-fee paid by the plaintiff was 
the proper court-fee. He said that the value of the 
proi^erty which would be affected was Rs. 7,000, and 
it was a revenue-paying estate, therefore he paid court- 
fee ten times the Government revenue : see section 7, 
para, v, cl. (b) of the Court-fees Act. A Court cannot 
increase the valuation of a suit. It is the plaintiff 
who can do so. Where a plaintiff has valued his suit 
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arbitrarily, aiul uiion no priiiciple at nil, tluye tho 
Court cun intcrfore : see JJmatul Batul v. Nauji 
Koer (1). In the present cuso the plaintiff did not 
value the suit arbiti-arily. 

Balm Kartmamoy Bose, for the la^sjionde.nt. Under 
section 8 of the Suits Valuation Act the jdaintifl must 
pay court-fee according to the valuation he put in 
the plaint tor the purpose of jurisdictioji. In this 
suit, for tho i)nrpoHe of jurisdictioii lie valued at 
Es. 7,000, so he ■was bound to pay ad valore)n conrt- 
fee on that amount: see liajkrishna Bey v. Bepin 
Behary Dey{%). 

Bahu Sarat Ohnndra Roy Choivdhury, in reply. 

Haeington J. Tills is an apiical against the judg- 
ment of the Subordinate Judge of Patna rejecting the 
plaint on the ground that insufficient court-fee was 
paid. And the question which comes up now is 
whether the .Judge was right in taking tliat course. 
The suit was one which asked that a decree amounting 
to Es. 2,794-14-3 should be declared forged, fraudulent, 
illusory, collu.sive, inoperative and unfit for e.vecntion. 
It also asks that the family iiroperty valued at Es. 7,000 
should be declared to be not liable to be sold in 
execution of this decree. There was ahso an alterna- 
tive iirayer, if the whole of the iiroiierty could not be 
released, tho jihiintiff's share might he released. The 
plaintiff tendered ten times the Government revenue 
payable on the land worth Es. 7,000, basing his claim 
to do that on the provisions of section 7, sub-section 
V of the Court-fees Act. Bat that sub-section pro- 
vides for cases where a suit is brought for possession 
of land. The iiresent suit is not one brought for 
possession of land. This is a case where a declaration 
as also consequential reliefs have been asked for. It 

(•2) (f9l2) 16 C. L. J. 194. 
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comes under the previous sub-section by which an 
ad valorem fee is payable. 

It has been contended that the Court could not 
question the value put on the reliefs claimed. I think 
that this cannot be argued where it is shown on the 
face of the plaint that the value put on the relief is 
too small. It is the duty of the Court to see that 
proper value is put on the reliefs claimed. 

In this case, in my opinion, the real value of the 
reliefs claimed is Es. 2,794 odd, which is the amoiint of 
the decree the plaintiff asked to have declared frairdu- 
lent. This was the decree made against him : from 
this he desired to escape liability. I do not think 
that Es. 7,000, the value of the whole property, could 
be the value of the reliefs claimed; for even if the 
entire property were sold, the balance of the sale- 
proceeds after satisfying the decretal amount would 
be payable to the owners of the property. I think, 
therefore, that the proper value of the reliefs claimed 
is the value of the decree. 

What has happened in this case is that for the 
imrpose of jurisdiction the plaintiff valued his case at 
Es. 7,000. Under the Suits Valuation Act, section 8 
court-fee would be payable on that value. He cannot 
value his case for the purpose of court-fee and for the 
purpose of jurisdiction at different amounts. The 
correct value of the suit is the value of the amount of 
the decree. If that value is put on for the purpose of 
court-fee, it must also be pixt on for the purpose of 
jurisdiction. 

The result is that this apj)eal is dismissed with 
costs. 

Oarndufp J. I agree. 


S. C. G. 


Appeal dismissed. 
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CIVIL RULE. 


Before Stephen and D. Chatter jec JJ. 

HARAI SAHA 

V. 

PAIZLUR RAHMAN* 

Rateable Dutrilmtion — Deposit by Judgment-debtor — Civil Procedure Code 

(^Act V of 1908) 0. XXI y r, 89^ and s. 7S — Alteration In s. 73^ 

effect of. 

When money is paid into Court under 0. XXI, r. 89 of tJie Civil 
Procedure Code, 1908, there can be no rateable distribution under s. 73 of 
t)ie Code. 

The scope of s. 73 of the new Code of Civil Procedure (Act V 
of 1908) is far wider than that of s. 295 of the old Code (Act XIV of 
1882), yet the effect of the enactment in s. 310 A of the old Code, whicii is 
reproduced in 0. XXI, r, 89 of the new Code, remains unaltered. 

Rule gnuited to tlio petitioners, Hurai Salia and 
another, the decree-holders. 

One Harai Saiia and another obtained money 
decree against certain persons. Iji execution of that 
decree immoveable properties of tlie jndgment--debt(jrs 
were sold. Opposite parties Nos. 6 and 7, who obtained 
decrees in other suits against tlie said jndgment- 
debtoi'S, applied under s. 73 of the Code of Civil Pro- 
cedure, 1908, for rateable distribution of the saie-pro- 
ceeds. The judgment-debtors then made a deposit 
under 0. XXI, r. 89, and got the sale set aside, after 
which the opposite parties Nos. 8 and 9 applied for rate- 
able distribution, which was made by an order of the 
learned Mnnsif of Oomilla, among the iietitioners and 

^ Civil Buie, No. 0727 of 1912, against the order of Jogendra Ohaudra 
Dey, Muusif of Oomilla, dated Dec. 23, 1912. 


1913 

Afarch 5. 



INDIAN LAW EEPORTS. [VOL. XL. 


620 


nw 

Harai Saha 

Faizlhr 

Bauman. 


nil the otiior dccree-liolclei'S. Against tins order the 
petitioners moved the High Court and obtained tliis 
Kale. 

Buhu Harenilm Narayan Mitter (with him Bahu 
Upcndrn Kuma?' Rny), for the petitioners. Question 
is wlietlier money t!ei)osltod under section 310A of the 
okl Code of Civil Procedure is assets within the meaning 
of section 295 of the Code. T submit it is not. Further, 
the order “for payment to the decree-holder” in 
section 31UA means that the decree-liolder, in execution 
of whose decree the money wtis realized, is the person 
solely entitled to the money jraid into Court: see 
lioahun Lnll v. Ram Lall MulUck (1). That being 
so, tlic learned Munsif acted without jurisdiction in 
directing the i-ateable distribntiou in the way he did. 

B hu Jncjesh Chandra Roy (with him Bahu 
Jathidra Mohan Ghose), Cor the opiiosite party. The 
words in section 295 of the old Code are “assets are 
realized by sale oi- otherwise, etc.,” and the words 
in section 9.S of the new Code are “ where assets are 
lu'ld by a Cloiirt.” Tire effect of the change in tlie 
section is tiiat money realized in execution and money 
deposited under section .SlOA are assets held by the 
Court. That being so, all the decree-holders would be 
cutitit'd to rateable, distribution. 

llaha llarrndra Narayan Mitter, in reply. Under 
section illbA of the old Code the money is deposited for 
payment to the decree-holder : Biltari Lai Paul v. 
Gopal [jtil Beal (2). Therefore, the ])etitioners are 
<july entitled to get the money deposited. The 
mnonnt so deposited would be assets realized in the 
<nmr.se of execution : Pita v. Ghuni Lai Barakchand 
(3). Although the word “a.ssets” might include money 

(1) (1903) I. L. U. 30 Calc. 2H2. (2) (1897) 1 0. W. N. 695. 

(3) (1906) I. L. it. 31 Bom. 207. 
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deposited in Court as in the in'esent case, but reading 
0. XXI, r. 89, it is clear that the said money can not be 
taken by any other dcci'ee-iiolder. Tlie chiuige made in 
section 73 was never intended to override ajiy sj^eciflc 
provision of law. 

Cur. adv. vuU. 

Stephen and Chatterjee JJ. The petitioners 
before us obtained a money decree again, st certain 
X)erKona, and executed it by a sale of immoveable 
property belonging to them. Two decree-holders in 
other suits, oppo.site jiarties Nos. 6 and 7, then 
applied under section 73 of the Code for j’ateuble 
distribution of the money realized by the sale in the 
petitioner’s suit ; the judgment-debtor ]n’oceeded to 
deposit in Court under O.XXI, r. 89, money represent- 
ing the decretal amount, and got the sale set 
aside, after which opposite ixirties Nos. 8 and 9 
ai^plied for rateable distribution, which was made 
among the petitioners and all the other decree-holders. 
A Rule has been granted calling on the decree-holders 
other than the irotitioners to show cause why the, 
order made under section 73 should not be set aside 
on the ground that the Court had no power to order 
rateabie distribution. 

Under the old Code it was held by this Court in 
Roshim Lall v. Ram Lall Mullick (1) that when money 
was paid into Court under section 310A, there could be 
no rateable distribution under section 295, for the 
terms of the former section were too precise to admit 
of the application of the latter. This followed the 
decisions in Hari Simdari Dnsya v. Shashi Bala Dasya 
(2) and Bihari Lai Paul v. Copal Lai Seal (3) where, 
as in this case, aijplication for rateable distribution 

(1) (1903) I. L. R. .30 Calu. 2G2. (.2) (189G) 1 0. W, N 196, 

(3) (1897) 1 C. W N. 695. 
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was uukIo before tiie iiaymeiit into Court under 
section 310A, tiow represented by O. XXI, r. 89. 
This case is tlioreforo covered by authority, unless the 
alterations elfected in the enactments in question 
have cliaiiged the law. Section 310A of the old Code 
is practically reproduced in 0. XXI, r. 89 ; but 
section 29,5 is replaced by section 73. The result of 
this is that wliereas the subject-niacter of rateable 
distribution used to be “assets realised by sale or 
otherwise in execution of a decree,” it is now “ assets 
liold by the Court.” It is obvious that the scope of 
the new section is thus far wider than that of the 
old one; but this does not alter the effect of the 
enactment in section 310A which is reproduced in 
0. XXI, r. 89. 

The result is tliat tliis Itulc must be made absolute 
and the order set aside. The petitioner is entitled to 
his costs. 


s. (!. (i. 


Rule absolute. 
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Before Mooherjee and Beach croft JJ. 

MADANMOHAN NATH SAHI DEO ^ 

IK 

PROTAP UDAI NATH SAlil DEO.* 

Eorecutkm of Decree — Rent decree — Sale — EncjmlranceH hy way if main- 
tenajice yra?it — Fortio7i of tenure in char ye of the Enciunliercd Estates 
Act authorities exempted from sale hy Commissioner — Effect of the 
order of exemption—' Choia Nay^^nr Limdlord and Tenant Procedure 
Act {Beng, I of s. 123 — Choia Nagpur Tenancy Act {Beng, VI 

of ll)0S\ s, 208 — General Clauses Act {Beng, 1 of 1809)^ s, cl. {e ) — 

Rent Recovery Act {Beng. VIII of 1806)^ ss. 4, 6 a7id 16. 

Wlion an application in execution of a rent decree was made for ilio sale 
of all the villages comprised in a tenure, but the Commissioner, for reasons 
sufficient in his opinion, directed the exemption of some of the villages from 
tlic sale : — 

that the decree-holder was not deprived of his right to execute Iiis 
decree, which must bo executed as a decree for rent against tlte unexeinpted 
portion of the tenure under the Bengal Bent Becovery Act of 1865. The 
effect of a sale of the unexeinpted portion would be to pass the pro perl}* to 
tiie purchaser free of all encumbrances. 

Dwarlcayiatli Chucherhuity V. Dlnm Mo^iee Choiodhrain (1), Sham Chasid 
Mitter v. Juggut Cliund^^a Sircar (2) referred to. 

Appeal by the defendant, Tliakur Mudaninohan 
Nath Sahi Deo. 

This was an ai>peal arising out of an application for 
execution. Thakur Madaninohan Nath SaJji Deo was 
' the holder of. a certain tenure in resi^ect of which one 
Protap Udai Nath Sahi Deo brouglit a suit for arrears 

^ Appeal from Original Order Nti. 228 of 1912, against the decision of 
Cbaru Chandra Mookerjee, Deputy Collector, Bauchi, dated May 8, 1912. 

(1) (1871) 15 W. B. 524. (2) (1874) 22 W. B. 541. 
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1912 of rent, und obtained lulecree on the 19tli April, 1905. 

Mai.I^>hav November, 1910, the plaintiff applied for 

.Vath execution of his decree. The defendant hud, prior to 
Saiu bKo application, created on a part of his tenure enemn- 

l’n<iT.u‘ l)rnnees by way of maintenance gx’ants in favour of his 
ti\m ntr dependents in respect of some of the villages comprised 
in hi.s tenure and at the time of the application for exe- 
(‘Uli<ni tlie propertie.s of these maintenence holders 
were under the charge of the Encumbered Estates Act 
ant li(»ri ties. On an application made by the autli oil ties 
for exemjitioii of the said properties under s. 123 of the 
Cliota Nag])ixr Landlord and Tenant Procedure Act, 
1H79, the Deputy Coixxmissioixer recommended the order 
of exemption and on the .30tb Marcli, 1911, the order was 
accordingly made. On the 18th April, 1912, the defend- 
ant filed his objection ixnder s. 47 of the Code of Civil 
Procx'tlitre, 1908, against the order of exeexxtion, aixd on 
the 8th May, 1912, iii.s petition was disxnissed and the 
.sale was ordei’ed to he proceeded with. Tliereiuxon, 
the defendant appealed to the High Court. 


/iafju Bepin Chandra Mallick, for the appellant. 
My first contention is that a portion of the teixure can- 
not he sold in execution of a rent decree against the 
entire teniii'e. Under the provisions of sectioxis 4 axid 
10 of t lie Rent Recoveiy Act, saies uixder that Act should 
he with respect to entire tenures. In this suit a por- 
tion of the tenure was oitlerecl by the Oommissioxier to 
be exempted, and consequently the decree-holder can- 
not execute his decree as a decree for rent under that 
Act. It is only in the case where the decree-holder 
set^ks to execute a decree for rent of a fraction of a 
tenure that au order for exemption can be xnade in 
respect of a part of tlie tenure .- see Bwarkmmfi 
ChucktirbiiUij v. Dhim Monea Ohowclhrain (1), 


(1) (1871) 15 W. R. 524. 
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My iio.Kt contention is that, (he doerce-holtler hav- 
ing: obtained an order for sale of the unexenipted por- 
tion of the tejiure, he cannot ai)poi'tion the I’eiit in 
resj)ect thereof without the consent of all persons 
interested. An apportionment without sucli consent 
would cause irrepai-able damage and material loss to 
the apijellant. The plaintiff has no right in apportion- 
ing the rent. Even if there be any 230wer to se 2 )arate 
the tenures — which power, I contend, jio one has — the 
ai:>portioniitg must be in our jn’esence. 

Lastly, I contend that a fresh inoclamation ought 
to be issued, as a iiortion of the projjerties siiecifled 
in the sale proclamation has been e.xcluded from the 
sale : see section 5 of the Rent Recovery Act. 

Babu Jocjesh Chandra Dey, for the resiiondent. 
As regards the first contention, my submission is that 
the exem 2 )tion of a j)art of a tenure enables the re.sj)ond- 
ent to treat the remaiinler as a whole, and under the 
Cbota Nagpur Landloi'd and Tenant Procedure Act 
(Beng. I of 1879) the wliole tenure must ])ass. Under 
the provisions of the General Clauses Act (Beng. I of 
1899), s. 8, this Act and not the Ohota Nagpur Tenancy 
Act (Beng. VI of 1908) applies. I rely on the in'ovi- 
sions of s. 123 of Act I of 1879, read with the provi- 
sions of the Rent Recovery Act (Beng. VIII of 1865) and 
also on the Full Bench case of Sham Chand Mitter v. 
Jxiggut Ghimdra Sircar (1). 

As regards the second contention, no apj)ortion- 
ment has, as a matter of fact, yet been made. The 
respondent took out execution of the whole property 
and all the persons interested were present all along. 

Bah^t Bepin Chatidra Mallick, in reply. The case 
of Sham Chand Mitter v. Jug gut Ghundra Sircar (1) 
supports my contention. 


1912 

M.wakmoiian 
Nath 
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V. 

Frotap 
TJdai Nath 
Hahi Deo. 


(1) (1874) 22 W. R. 541. 
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1912 Mookerjee and Beaghcroft, JJ. This appeal 
MAnl^.HAN' DiiHGH a question of first impression us to the con- 
N.ATH xtmciioii of sectioj) 123 of the Chota Nagpiu- Landlord 
SAHf^DKo Tenant Procedure Act, 1879. It appears that the 

UioTnath obtained a decree for rent against the 

Sahi Dko, appellant in respect of a tenure on the 19th April, 1905. 

On the 28th November, 1910, the application for 
execution, now under consideration, was presented. 
'I'lie judgment-debtor, tenuj-e-holder, had created, on 
a. part of his tenure, encumbrances by way of main- 
tenance grants in favour of his dependants. The 
properties of tliese maintenance holders were at the 
time under tbe charge of the Encumbered Estates Act 
authoritie.s. They applied for exemption of the 
villages comprised in the maintenance grants under 
.section 128 of the Chota Nagpur Landlord and Tenant 
Procedure Act, 1879. Upon the recommendation of 
the Deputy Commissioner, the order of exemption 
was made by the Commissioner on the 80tb March, 
ISlll. The question in controversy now is, what is 
the ]jreci,se effect of this order of exemption. 

Before we determine this question, it is necessary 
to consider in the first instance by what statutory 
provisions the matter before us is governed. The 
Commissioner made his order for exemption osten- 
sibly under section 208 of the Chota Nagpur Tenancy 
Act, 1908. In our opinion, the order in question 
could' not liave been made under that section; but 
thi.H does not affect the validity of the order, inas- 
much as it could have been made under section 123 
of the Chota Nagpur Landlord and Tenant Procedure 
Act, 1879. Sub-section (7) of section 208 of the Chota 
Nagpur Tenancy Act, 1908, shows that the provisions 
contained therein apply to cases of execution of 
decrees passed by the Deputy Commissioner under 
that Act. The decree now under execution was 
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paswsed prior to the comiixencement of the Cliota 
Nagpur Tenancy Act, 1908. OonsefpienfcJy, under 
section 8, clause (e) of tlie Bengal Genei'al Clauses Act, 
1899, the provision apx)licable is that contained in 
section 123 of the OJiota Nagpur Landlord and Tenant 
Procedure Act, 1879, and the effect of tlmt section 
we now ixroceed to consider. 

Section 123 iirovidcs that if the decree of which 
execution is sought is for arrears of rent in j-espect 
of a tenure, the decree-holder niay make application 
for the sale of such tenure, and the teniu'e may, there- 
upon, be brought to sale in execution of the decree 
according to the ixrovisions for the sale of under 
tenures contained in the Bengal Bent Eecovery Act, 
1865; and all the provisions of that Act shall, as far 
as may be, apply. This is followed by a ixroviso to 
the effect that the Commissioner may by order, in 
any case in which he may consider it desiralde so to 
do, prohibit the sale of any tenure or portion thereof. 

On behalf of the judgment debtor it has been con- 
tended that the effect of an order of exemption of a 
portion of a tenure by the Commissioner is to make 
it impossible for the decree-holder to execute the 
decree as a decree for rent niider the Bengal Rent 
Recovery Act, 1865. It is plain that the effect of an 
order of exemption of a part of the tenure is not to 
deprive the decree-holder entirely of his right to 
execute the decree ; for, if that had been the conse- 
quence, the effect would have been the same as if the 
‘entire temxre had been exempted from sale. We take 
it, therefore, that, notwithstanding the order for 
partial exemption, it is open to the decree-holder to 
execute his decree. The real question in controversy 
is, whether, on an order for partial exemption, the 
decree is to be executed as a decree for money or as a 
decree for rent. On behalf of the appellant, it has 
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been argued lliut the order for exemption can be 
niiuhn'ti re.spect of a part of tlie tomire, only where 
llio decree-liolder neisks to execute a decree for rent 
of a fraction of a tenure, and in support of this view 
refermice lias ijeen made to the case of Dwarkanath 
Chnckerhictty^. Dhim Monee ChoivdhrainiV). That 
case, in our opinion, has no application; it merely 
shows that when a share of a tenure lias been treated 


as an iialependeiit and self-cojitained tenancy, in an 
execution of a decree for rent due in respect thereof, 
the ])roperty may he sold as if it were an entire 
leiuirc. But it is plain that the provisions of section 
123 cannot be restricted in tJie manner suggested, 
l)ecaiiKe, if that was the only case where an order for 
partial exemption could be made, tliat would really be 
a case for ap])lication for sale of what constituted an 
entire iomiiv; and the prohibition would in substance 
Ijo of the sale of such a tenure. Section 123 plainly 
covers a case of the description now before us, when 
an afiplication is made for the sale of all the villages 
comprised in a tenure, hut the Commissioner, lor 
reasons sufficient i]i his opinion, du'ects the exemption 
of some of the villages from the sale. In such a case, 
it is i)hdu that the sale of the unexempted j)ortion is 
still to take place under the Bengal Eent Eecovery 
Act of 1865 ; in other words, the restrictions in the 
proviso do not affect the provisions in the substantive 
part of the section for the sale of the property. 
Reliance, however, has been placed upon sections 4 and 
16 of tlie Bengal Rent Recovery Act, 1865, to show 
that the legislature contemplated that sales under that 
Act should he sales of entire tenures; it may also ho 
conceded as kid down by the Pull Bench in S^hain 
Chand Mitter v. Juggui Chundra Sircar (2) that 
ordinarily when a sale takes place of an entire tenure 


(1) (1871) 15 W. 11 Qi) (1874) 22 W. E. 541. 
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under the Bengal Rent Recovery Act, 186.5, the pur- 
chaser acquires tlie property free of all encumbrances. 
But there is, in our opinion, no inconsistency between 
the proviso to section 12,5 of the Chotu, Nagpur Land- 
lord ujid Tenant Procedure Act, 1879, and tbe provi- 
sions of the Bengal Rent Recovery Act, 1865. It was 
competent to the legislature to lay down that a sale 
under section 12o would be a sale under the Beng-al 
Rent Recovery Act of 1865, Jiotwithstanding the fact 
that what was soltl was not the entire tenure, but only 
the ujiexempted portion thereof. This, we think, is 
the I’esnlt of the legislative provisions on the subject. 
If the contrary view were maintained, the result wmuld 
be that by an order of exemption Iho landlord decree- 
holder would be practically dei)rived of his security 
for the rent. If the sale of the unexempted portion 
was merely^ the sale of the right, title, and interest of 
the judgment-debtor, the property might not be sale- 
able at all, and a piu’cluiser might not be found willing 
to bid a sullicient sum for the satisfaction of the judg- 
ment debt. The legislature could not have intended 
that, because, as in tlie case before us, aix order of ex- 
emi)tion is made for the benefit of persons whose title 
has been cj'eated by the defendant under circumstances 
which could not he controlled by the landlord, the 
landlord practically loses lii.s security for the arreaj's 
of rent due to him. We Ijold, uccordiugly^, that the 
effect of a sale of the uuexempted portion is to pass 
the property to the pui'chaser free of all incxrmbrances. 
When the pui'chaser has obtained the proj)erty, what 
his precise position w'li be, that is, whether he will 
be, jointly with the holder of the exempted portion of 
the property, liable for the whole reixt, is a matter 
which does xxot rexinire consideratioxi at this stage. Itv 
is conceivable tlxcit tbe pnrchasx''r may, with good 
reason, contend thxit, as the iaxidlord, though under 
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compuKsioii, luis !)ronght to sale some only of the 
villiigtJS inchided in the tenure, he is bound to ai)por- 
tion the rent ; tlie consequence of such a sale, if the 
view suggested is well-founded, may bo that the 
tenure is ultimately split up into two distinct tenures. 
Those, liowevcr, are matters which must be left open 
for consideration, if and when the contingency arises. 
It is siillicient for us to hold now that the entire 
<Ieoi'ee may he c-vecuted as a decree for rent against 
the un(!xerapted portion of the tenure, and that the 
auction purchaser will acquire the status of a purchaser 
under section 16 of the Bengal Kent Eecovery Act, 
1865. The view put forward by the judgment debtor 
apixdlant, therefore, can not be accepted. 

A minor (luestion has been raised in the appeal, and 
recpiires only a brief consideration. ItTias been sug- 
gested that tlie sale proclamation was not properly 
drawn ui),aiid that it was not competent to the decree- 
holder to sot out in the sale proclamation the amount 
of rent that might be legitimately levied from the 
villages sought to be sold, and the villages exempted, 
respectively. Eeference has been made in this con- 
nection to section 5 of the Bengal Kent Recovery Act, 
1865. That section provides that the notice of sale 
“ shall specify, in the words used in the plaint in the 
suit in which the decree was made, the name of the 
village, estate and pergnnnah or other local division, 
in which the land comprised in the said nnder-tenure 
is situated, the yearly rent ixxyahle under the said 
uuder-tenure, and the gross amount recoverable under 
the said decree.” It is clear that in the case before us 
the tiecrce-holder was not bound to apportion the rent 
that miglit be leviable from the exempted and nn- 
exempted villages, respectively. He would have 
strictly complied with the provisions of section 5, if, 
in the words of the section, he had stated the yearly 
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rent payable in renpect of tlie entire temirc, togetlier 
with a note that the villages named were exempted 
from sale under the order of tlie Commissioner. The 
judgmeirt-debtor, tlierefore, cannot reasoxuihly coin- 
plaiii of what lias been done by the decree-holder. At 
any rate, as a new sale proclamation is to be issued, 
we direct that it be drawn up in strict conformity 
with section 5 of the Bengal Rent Recovery Act, 1805. 
The rent will not lie apiiortioned ; the rent payable 
annually in respect of the whole tenure will be stated, 
together with a note that certain specified villages 
were exempted from sale. 

The result is that this a]tpeal falls, and is dismissed 
with costs. 

o. M. Appeal dismissed. 


CRIMINAL REVISION. 


Before Co.ee ami N. R, Chatterjca JJ. 


L7A7u SHEIKH 


V. 

EMPBEOR." 

A}qieal — Conourreul sentences of inumsonment 7iot indiridnall// appeal- 
able — Aggregate of sentences — Right of aptpcal — Criminal Procedure 
Code (Ad V of IS9S), ss, S5 (^) aiid 41S, 

An accused sentenced to Goncurrent terms of: impriscnitient, not one 
ul: wliicli is individually appealable, has no right oi; appoaL Oonanrrent 
SGutences cannot, for the purposes of appeal, bo taken collectively. 
Siihiaudan Singh v. Khig-Emperor (1) approved. 

Abdul Khaleh v. Kmg-Bmperor (2) not followed. 

"Criminal Kovision, No. 11 of 1913, against the order passed by 
B. 0. Mitter, Sessions Judge of Birbhmn, dated Dec. 4, 1912. 

(2) (1912) 17 0. W. N. 72. 
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1^13 The mere a<lia}ssioR df an appeal does not preclude the Court from 

snhm^queiitlv detemdfuug the f|tiestioii whether or not an appeal lies in 

Am% SHisfiH 

the Cfjae. 

t?. 

Kmfesob. 

Thr jwiitinnors wore jilaced on. trial before the 
SuiHtivisioiiiil Ofik'or of Ranuniriiat, a Ma^'istrato of 
tlio tirsl elusH. on (jhiirjfo.s of rioting, hurt and house 
(rospass. Pnitr of iheni were convicted, on the 2,Trd 
Septemia'i’, 11/12. under S(.K;tious 147, S23 aiitl 448 of the 
Penal ftide, and one under sections 147, and 448, bxxt 
all were .sentenced to one niontli’.s rigorous imprison- 
ment under each sectioti concurrently, and further 
bound down to keep the peace. Tliey thereupon 
preferred an appeal to tho Sessions Judge of Birbhum, 
who admitted the same, sent for the records and 
released t lami on hail. The appeal came on for hearing 
before tlie Additional Sessions .fudge, and he, by his 
order dated the lltli November, 1912, held that uo 
njipoul lay, but left the final dotermiiiatiou of the 
(pUisthm to tho Sessions .fudge. The latter, consider- 
ing the judgment of tlie Additional Sessions Judge to 
be final, refused to hoar the appoaJ. The petitioners 
thereupon moved tho Higli Court and obtained tlje 
present Rule. 

Ba/jti Bnrmdra Nath Ghosal, for the petitioners. 
Tho accused were convicted under three sections, and 
sentenced under each to one month’s rigorous 
imprisonment. The aggregate sentence is, therefore, 
one of throe months. Refers to section 8.5 (3) of the 
Criminal Procodnre Code and Abdul Khaleh v. King- 
E7nperQr (1). At any rate the appeal was admitted 
by tlie Sessions Judge, and it was incumbent on the 
Additional Judge to hear it on the merits. 

No one appeared to shew cause. 


(1) (1912) 17 G. W. N. 72 
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COXE AND N. R. ChattebjeA JJ. In tills case tlie 
iietitioners were sentenced to rigorous imprisonment 
for one month under section 323 (or, in the case of 
Muhir Sheik, under section 323 read with section 114), 
to rigorous imprisonment for one month under section 
448, and to rigorous imiirisonment for one month 
under section 147. All tliese sentences were con. 
current. They appealed , and the Sessions Judge passed 
the following order: “Admit. Send for the records. 
Issue notices. Bail allowed Rs. 100 each. Fix oth 
October.” Then, during the vacation, the Vacation 
Judge heard the appeal and expressed himself as 
follows : “ It appears to me, therefore, that no ajipoal 
lies. As, however, the appeal was admitted liy the 
Sessions Judge, I do nob pass final orders. I do 
not know whether the aiijieal was admitted on a 
different view of the law, or by reason of the fact of 
the sentences being concurrent not being brought to 
the notice of the Judge. I, therefore, leave the case 
to be di.sposed of by Mm.” On his return the Sessions 
Judge passed the following order : “ The judgment 
of the Additional Sessions Judge, so far as I am 
concerned, must be taken as final, in spite of his 
saying that it is left to me.” 

It is argued that as the appeal was once admitted, 
it could not subsequently be held that no appeal lay. 
We cannot accept this contention. Even if there were 
any provision in the Criminal Procedure Code for 
admitting apj)eals, the mere fact of admission would 
not preclude the Court from dealing subsequently with 
the question whether an appeal lay. 

The only question that really arises for determina- 
tion is whether an accused, who has been sentenced 
to concurrent terms of imprisonment, not one of which 
is individually appealable, has a right of appeal 
against them collectively. It was held in Abdul 
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Khalek v. King-Emperor (1) tliat lio Jius. We are 
uiiabfe fco accept this vi<!W. The letuniecl Judges 
observe that luider the rulings of tliis Court concurrent 
sentences, for the jiiirpose of appeal, niust be taken in 
the aggregate. We cannot trace these ruJings, and in 
our oinnion the aggregate of three concurrent equal 
sentences is tlie same thing as each of the sentences. 
In otlier words, if a man is sentenced three times 
over to bo imprisoned for the month of March, 1913, 
the aggregate of his sentences is one mouth. Prom 
sub-section (2) of the section it would seem that it is 
only in the case of consecutive sentences that the 
question of aggregate punishment cun be said to arise. 
We are not, tliercfore, prepared to follow the decision 
in Abdul Khalek v. King- Emperor (Ij, but we do not 
think that the matter need bo referred to a Full Bench, 
as one of the learned Judges Vtdio decided it seems to 
have changed his opinion: vkie Suknandan Singh v. 
King-Ernperor {‘2). 

Wo think, therefore, that no appeal lay to the 
Sessions Judge, and the Rule accordingly fails and is 
di.Holiarged. 


1. il. M. Rule discharged. 

(1) n 0. W. N. 72. (2) (1912) 17 U. L, J. 392. 
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[ON APPE/ll FHOM THE HlOH COURT AT FOfir WIlLiAfVI IN BENCALj 

Appeal to Privy Council — Orders under ss, 311^ 312 of the Civil Pru- 
eeditre Code^ 1382^ confirmbuj or setting askP sales — Civil Procedure 
Code^ ISSrf ss. 588 (7^7), 604^ 505, 506 — Orders declared final by 
/f. 5HS — SeUing aside sale in execution of decree — Non-rcpresciitaiion 
of minor — frregulanties in prockmatiou of sale — Civil Procedure 
Code, 1882, s. 287 — Under-estimation of value of property — Jtights tf 
mother of minor as his 7iatural guardian. 

All appeal lieH tu lliB Majesty in Council from aa onler mulcr secticuiw 
311 and 312 setting aside or confirming a sale, notwithstanding the pro- 
visioiiB as to such orders being hual euntained in section 538 {10) ot the 
Code. 

Tlie definition of ‘‘ decree ” in section 2 of the Code is not applicable 
to Chapter XLV (relating to appeals to His Majesty in Council). For tlie 
purposes of that Chapter a definition of decree ” has been therein 
adopted, which is special, and differs from the meaning it hears elsewhere 
ill the Code. Ti»e word decree in that Cnapter irinst be read as being 
equivalent to decree, jiidgiuent or order,” So read final orders may be 
appealed against to His Majesty in Council under section 595, and that 
provision cannot be restricted by the provisions of section 588 {16) tliut 
such orders passed in appeal “ sliull be final.” 

In this case, which was an appeal from an order of the High Court 
coniinning a sale in execution of decree, and reversing an order of a 
Deputy Commissioner which set the sale aside, it appeared that the 
judgment-debtor liad died pending the proceedings for attacluncnt and sale, 
leaving a widow and a minor son, and that the whole of the proceedings 
subsequent tu liis death were without notice to any one representing the 
minor ; that the sale proclamation had not been properly made, and did 

Present : Lord Atkinson, Lord Moulton, Sir John Bdoe and Mr. 
Am BIER All 



636 

im 

Khij^hna 

Feusiui) 

BiNftU 

Moti 

{/HAN!}* 


INDIAN LAW DEPORTS. [VOL. XL. 

not contain the particnlarB required by section 287 of the Code of Civil 
Procedure, 18B2, enpeciaily tliose as to the value of the property whicli was 
grossly uuder-CHtiinated ; tliat the property was sold for a very inadequate 
price ; and that tliere was abundant evidence that the appellant had suffered 
substaiitial injury therefrom : — 

Held (reversing the decision of the High Court), that there had been 
no proper representation of the minor, and that the above matters cons- 
tituted material irregularities in publishing and conducting the sale witliin 
the meaning of section 311 of the Code, w'hich justified the setting aside 
of the sale. 

There were concurrent decisions of the Courts in India that the Court of 
Wards never took charge of the property of the minor, and their Lordships 
came to the same coiichiBiom 

Heldy that inafiinuch as tlie interests of tlie minor with regard to the 
property were not in fact reproaentod by the Court of Wards, it was open 
to lu8 mother as his natural guardian to appear (as she had done) and 
represent him in tlu* procoedings, and his appeal was not rendered incum- 
jictent thereby. 

Appbal from an order (18fch May, 1908) of tlie High 
Court at Calcutta, wliicli reversed an order (16th 
Feliruary, 1906) of the Deputy Ooinniissioiier of 
Huzariiiiigh, 

The judguieiit-dobtor was tlie aiipellant to His 
Majesty iii Ootiueil. 

The fa<!ts of the case are suffieieutly stated in 
the Jiulgment of their Lordships of the Judicial 
Coimnlttee. 

The order of the Deputy Commissioner was one 
Hettiiig aside a sale, because the proclamation was not 
aecompuuled by heat of drum. 

On appeal, tlie High Court (RAMPINI and Shaep- 
UDDiN JJ.) set aside the order of the Deputy Com- 
missioner, saying “there is nothing to show that 
there was substantial injury to the Judgment-debtor 
by the sale taking place without the beating of the 
drum, which after all is a very minor formality.” The 
High Court also found that the judgtnent-debtor 
(who was a minor represented by his mother) was 
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properly represented at tlie time of the sale, and that 19I3 
the Court of Wards was not his proper representative, krihhna 
They made an order conllrming the sale. I'emuad 


On this appeal, 

De Gruythar, K. O., and E. U. E delis, for the appel- 
lant, contended that he was not properly represented 
in the execution inoceedings, and that notice of those 
proceedings should have been given to tljo Coart 
of Wards, who ought to have beoii the ai)pe]]a,nt’s 
proper representative. The Court of Wards did not 
in fact rei>reseut the mijior, as it had not taken charge 
of the estate, or at any rate, not of Gadi Olandey, tlie 
portioji which was sold ; and the Nazir of the Court at 
Benares wa.s not either in fact or in law the represojita- 
tive of the appellant in the imoceedings in execution of 
the decree ; he had refused to accept notice. The pro- 
clamation of sale was not properly made ; there were 
many mouzahs, and the proclamation, instead of 
in accordance with the directions being served in each 
mouzah, was only served in one mouzah and without 
beat of drum. The proclamation also did not contain 
the particulars directed by section 287 of the Civil 
Procedure Code, 1882 ; the proper value of the 
property did not appear from it. The property was 
greatly under- valued by the respondent in his applica- 
tion for execution ; and the evidence showed that 
it was sold at a very inadequate price : and the 
respondent had failed to rebut the presumption that 
arose from that being the case. Reference was made 
to sections 284 and 287 of the Civil Procedure Code, 
1882 ; 0. XLYIII, rule 5 of the Civil Procedure Code 
(Act V of 1908), and Saadatmand Khan v. PJml 
Kuar (1). Its value was more than a lakh of rupees, 
and it was sold for Rs. 2,020. On the authority of 

(1) (1898) 1. L. R. 20 AU. 412 ; L. R. 25 I. A. 146. 
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that case there had been material irre'galarity in pub- 
lishing and conducting the sale for which it should 
be set aside under section 311 of the Civil Procedure 
Code. 

Sir Erie ffichards., K. C., and Arthur Grei/, for the 
respondents, contended that neither on the merits nor 
in law ouglit the sale to be set aside. There had been 
no material irregularity, and no substantial injury to 
tlie apjiellant hud been proved. On the death of a 
jiulgmeut-debtor, his legal representative was not 
entitled to notice of sale of property which had been 
attached in the judgment-debtor’s lifetime. Refer- 
ence was mfule to Sheo Prosad v. Hiralal (1) ; 
section 2,34 of the Civil Procedure Code, 1882. The 
Court of Wards took over charge of the jiroperty-. it 
was .shown that the Court of Ward.s had been in chai'ge 
of it and had withdrawn from it as being too much 
eticumi)Gred, Under tiio Court of Waids Act (Ben. 
Act IX of 1879) the Manager of the Coiiil of Wartls 
had jurisdiction hi act in regard to Uadi Gandey, the 
Ijartitifui, that was sold, as it had absolute power over 
the jH-nperty^ of the minor: see sections 0, 7, 14 and 18. 
Tim proposal for compromise was sent to the Court of 
Wards, who refused to sanction it as the estate was 
greatly eiicumhered : the Chota Nagpur Encumbered 
Estates Act (Ben. Acts VI of 1876 and V of 1884), 
section 2, was referred to. The Court of Wards, ' the 
minor’s .statutory guardian, having received notice of 
the sai<‘, did not appear: that is, the Court of Wards 
ollered no ohjcciion to the sale, which was conse- 
quently conlirined. A petition was filed ujider 
section 311 of the Civil Procedure Code to .set aside the 
stile, hut It wtis not proceeded with, and the opposi- 
tion to the sale wtis witlidrawn. The inquiry by the 
Court of Wards into the value of the property showed 
(1) (1889) I. L. H. 12 All. 440, 444, 446. 
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it to be hopelessly encumbered, and the Court of 
Wards exercised a wise discretion in allowing it to be 
sold. The Court of Wards, after inquiry, having 
allowed the .sale to be confirmed without objection, it 
was not open to any other persoji to institute proceed- 
ings to set it aside on behalf of the minor. 

It was also contended that this appeal was not 
proiieidy before the Board. Section ol of the Code of 
Civil Procedure made it clear tha(. the only person 
who could represent the minor was the Manager of the 
Court of Wards. The oi'dej’ of the Deimty Commis- 
sioner ofp5th December, 1904, confirming the sale wa.s 
not apx)ealed from by the Court of Wards, and was 
therefore final and conclusive as against the appellant. 
It was .submitted that the Court below was not 
competent to hear any appeal on behalf of the minor, 
unless preferred by the Court of Wards. His mother 
had no locus stccndi to present it : section 460 of the 
Civil Procedure Code, 1882, was referred to. Besides, 
no appeal lay, it was .sidnnitted, from the order con- 
firming tile .sale. Orders under .sections 311 and 312 
of the Code setting aside or confirming a sale are 
specified in section 588 as not being subject to a 
further appeal ; that is, the definition of “decree” in 
section 2 does not include them, and they are final. 
Section 594, in the iiortion of the Code relating to 
appeals to the King in Council, enacts that “ decree ” 
includes “ judgment ” or “ order,” unless there is 
“ something repugnant in the subject or context.” It 
was submitted that it would be repugnant to put a 
construction on the word “decree” in section 594 
which would include orders made final under 
section 588. There was no appeal to this Board from 
anything except what is a “ decree ” under the Code. 
There is an appeal to the High Court, but not to the 
Privy Council. Reference was made to a recent 
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dori.sifiii on tlio Laud Acquisition Act in Ramioon 
Untaioium Oom^nny v. ColRctor of Rangoon (1) 
wlioro it was iiold that no appeal lay to tlie King iu 
Council liecuiise it was not expressly giveu by the Act 
(,l of : and the Civil IR'Ocednre Code, 18<S2, 

sections oHG, 51).% 50(5 and 598 were also referred to. 

• De (h'liytJm', K. 0., in reply, contended that sec- 
tion 2 of the Civil Procedure Code, 1882, defined 
“decree and “ order’’ for the general pnrjiose.s of the 
Cod('. The word “final” in section 595 means any 
decision wliicli disiioses finally of the rights of parties. 
Orders made in the course of proceedings in a suit aj-e, 
some of them, appealable under section 588 : other 
orders, though not made in a .suit hut by an authorized 
person in an administrative capacity, were subject 
to an appeal. The definition of “ decree ’ in section 
2 of the Code did not control the interpretation of the 
word in section 594 in the portion of the Code dealing 
with appeals to the King in Council : tlie word 
“decree” there must be taken as meaning or includ- 
ing “ Judgment ” or “order.” The latter interpreta- 
tion has been expressly introduced in the correspond- 
ing section of the latest Civil Procedure Code (Act V 
of 1908). 

A.s to the right of the widow to appeal, in section 
9 of the Court of Wards Act (Ben. Act IX of 1879) 

“ taking charge of the property ” were the governing 
words, ami it was clear on the evidence that tlie Court 
t»f Wards dkl not take actual charge of the property. 
The order of December, 1903, was not sufficient to vest 
the property in the Court of Wards. The Act did 
not apply until the Court of Wards actually took over 
charge of the minor’s property. No objection was 
taken that the widow had no right to present the 
petition that the case should be restored to the Court 

(1) (1912) I. L. 11. 40 Calc. 21 ; L. 11. 39 1. A. 197. 
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for rehearing. The widow, it was sulnnitted, liad full 
jjowor to aet as .she did. To show that the omission 
to put the rei)resentatjve of tlie jndgment-dethor on 
tJie I’t'cord, or to give him notice of the execntion 
proceedings, was a material irregularity vitiating tlie 
validity of the sale, the cases of Aha v. Dlmula 
Bai (1) and Erava v. Sidramapprt (2) were referred to. 

The jadgment of their Lordships was delivered by 

Lord Moulton. This is an appeal from an order 
of the High Court of Judicature at Fort William in 
Bengal, dated the 18th May, 1908, reversing an order 
of the Deputy Commissioner of Huzaribagh, dated the 
16th February, 1906, which set aside the sale of a 
proijerty known as Cadi Gandey, whicli is an impart- 
ible zainindari descending by primogeniture situated 
in that district. 

The prolonged legal proceedings in relation to this 
matter give rise to many important questions of law, 
but, in the view taken by their Lordships as to the 
rights of the parties, it will not be necessary to decide 
more than one or two of such questions. To appre- 
ciate the points necessary to be so decided, it will l)e 
convenient to state first the facts of the case so far as 
they relate to the sale, and then to deal with the legal 
proceedings that have been taken with regard to it. 

The property originally belonged to the father of 
the infant appellant, against whom the respondent 
on the 27th November, 1900, obtained a decree in the 
Court of the Subordinate Judge of Benares for 
Rs. 6,599-9-6 and costs. Two years later this decree 
was transferred for execution to the Court of the 
Deputy Commissioner of Hazaribagh, and the 
respondent applied to that Court for execution of the 
same by attachment and sale of the property. While 
(1) (1894)I.L.R. 19Bom.27(5,283, 284. (2) (1895) I. L.E. 21 Bom. 424. 
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tlu'.se proctH^diu^^x were going on, the appellant’s 
fiif her died. The respondent continued the attach- 
ment proceedings, and on the 2Bth October, 1903, 
applied, for and obtained the issue of a sale proclama- 
tioii j!.xing tlte sale for the 2nd January, 1904. It does 
not appear that notice of any of the proceedings in 
the attaclinient was served on any person representing 
the infant. 

The property consisted of 109 inouzahs or villages, 
and the order for the prochuuation of sale directed 
that the sale proclamation should be served on each 
of the mouzahs by announcement to the public with 
beat of drum, and that a copy of the sale proclama- 
tion should be fixed at a conspicuous place on each 
property. What was actually done was as follows. 
The proclamation was read out without beat of drum 
in one only of the mouzalis, and the ijrociainatiou 
afli.xed to ii tree in that village alone. The evidence 
as to this is perfectly clear, and it shows not only 
jhat no drum was beaten, but that in the record of 
Ihe proclamation it was originally so stated. That 
record has subsequently been altered — evidently 
fraudeutly — to nuike it appear that it was done with 
beat of drum. 

in a<ldition to these serious irregularities, there 
is another, which, as it apf)ears on the documents, 
their Lordships consider that they ax-e entitled and 
bound to noti(;e. Tlie schedule of the property 
attaclied to the proclamation ought to have contained 
the parti<5ulars set out in section 287 of the Code of 
Civil Procedure, 1882. As a matter of fact, it con- 
tained no statement of the encumbrances to which the 
property was liable. It stated the annual profit 
income to be Ks. 4,953-7-3, anti then stated the 
value as being Es. 2,000. To this last matter their 
Lordships attcic.lx importance, because the peianission 
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to l)i(I wliicb tbe decreo-b older obbtlned from the 
Court wa.s subject to the conditjou tlint tlie sale 
should not take place below the estimated value, and 
inasmueb as their Lordshii)s ai'e of ojimion on the 
evidence that this was a gross under- valuation, their 
Lordsliips cannot doubt but that the decree-holder 
had procured the insertion of, this valuation (which 
corresponded to the amount due to the Gov'ernment 
in respect of unpaid taxes, etc.) for the purpose of 
making possilde a luirchaso by him at this low 
figure. 

What hapiiened on the occasion of the sale is 
what might have been expected. With the exceijtion 
of the Collector and the decree-holder, no bidder was 
present. The Government bidding was Es. 2,000, the 
amount doe for taxes, etc., from the property. The 
decree-holder tlien bid Es. 2,020, and the property was 
of course knocked down to him. 

Their Lordships have no doubt whatever that the 
matters above referrc'd to constitute mutei'lal irregu- 
larities in the publishing and conducting of the sale 
within the meaning of section 311 of the Code of 
Civil Procedure, 1882. There is abundant evidence 
that the infant aiipellant sustained substantial injury 
through such irregularities. The evidence of Maulvi 
Syed Ejabut Hossain, who was a Manager under the 
Court of Wards, and who had occasion to examine 
into the property shortly subsequent to the sale 
show's that in his opinion the property was suffi- 
ciently valuable to pay all the debts due to the 
judgment-creditors. At a later stage of the proceed- 
ings it became necessary to ascertain the value of 
the property and the amount of the encumbrances 
thereon, and the Court referred the matter to a 
special referee. He heard evidence on both sides, and 
reported that the property was worth more than two 
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lakks of rupees after allowing for all theencumbrances. 
Against this evidence nothing has been cited to 
show that the valuation on the sale proclamation 
was a fair, one, or that the price obtained ' was 
adequate. It is true that counsel for the respondent 
called their Lordships’ attention to a letter written in 
the course of certain negotiations for a compromise, 
in which it would appear that some official of the 
Court of Wards was not prepared to advise that a 
sum of Rs. 9,000 should be paid to get rid of the 
sale, unless the estate (which was no doubt heavily- 
encumbered) could be wound up with tlie assistance 
of the Encumbered Estates Act. But the statements 
in such letter, even if they supisorted the contention 
of the respondent, would not be evidence, unless the 
writer were called and his source of information 
disclosed. As it stands it is merely an expression of 
opinion by a person who, presumably, had no personal 
knowledge of the matter, and this can have no 
evidential value. Even if accepted, it would point to 
the property being of a value of more than four times 
the sum which the decree-holder paid for it under 
the sale hr question. 

The above facts establish a clear case for setting 
aside the sale. The sole rjue.stion, therefore, is 
whether the legal proceedings for setting aside 
the sale have been regular, so that their Lordships 
have jurisdiction to give the relief prayed for in this 
appeal. 

For the inxrposes of this part of the case it will be 
necessary to give in some detail an account of the 
legal proceedings that have taken place in the matter. 
The original action was in the Court of the Sub- 
ordinate Judge of Benares. In 1903 the suit was 
remitted to the Court of the Deputy Commissioner at 
Hazaribagh for the purpose of execution, and on the 
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lltli June, 1903, lie issued an at.tacliment order against 
tlie property. TlieTlecree-liolder applied for the issue 
of a sale proclamation, which for some reason was 
ineffective. A fresh sale proclamation was then 
applied for, which was directed to issue, fixing the 1st 
September for the sale. The report relating to the 
service of this sale jiroclamation. was submitted on 
the 6th August. In the meantime the judgment- 
debtor had died on the 27th July, 1903, At that date 
an order had been made for the issue of a sale 
proclamation for sale on the 1st September, but the 
sale proclamation had not been served. On the 30tli 
July the decree-holder aiiplied for the i«sue of notice 
on the heir of the decea.sed judgment-debtor, and the 
record statevS that an order was made for that issue, 
but there is nothing to show that anything was done 
under it. It is probable that the decree-holder tried 
to effect service on the Nazir of the Court of Benares, 
but that the latter refused to accept it. The sale could 
not be held under the sale proclamation of the 27th 
July 1903, and the decree-holder applied for the issue 
of a fresh one on the 7th September and obtained the 
issue of a sale proclamation, fixing the sale for the 
2nd November. The service of this sale proclamation 
was, however, irregular, and on the 28th October he 
applied for and obtained one, fixing the sale for the 
2nd January, 1904. Subsequently he obtained permis- 
sion to bid at the sale, but such permission was 
coupled with the condition that the sale should not 
take place below the estimated price. This permis- 
sion was only obtained on the day of the sale, and 
on that day he purchased the property for Rs. 2,020. 

It would appear that the whole of the proceedings 
subsequent to the death of the original judgment- 
debtor were without notice to anyone representing 
the infant. It is true that, in the original proceedings 
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ill iho local Ooui't of Benares in tlie life-time of his 
fatlno’. he and three other minors were added as 
dofendiints, and tlu^ Nazir of that Court was appointed 
p?'o formd ^fiiardian to them for the purposes of the 
suit. When, however, the proceedings were trans- 
ferred to the Court of the Deputy Ooinniissioner of 
Hazaribagh, it was obviously uniiossible for him to 
act in this capacity, and he refused so to do. From 
and after tlie death of the judgment-debtor and down 
to the time' of the actual sale there was, therefore, no 
effective representative of the infant heir. On the 
day of the sale Narayan Kumari, the mother of the 
infant, ajipUed for a postponement, but it was refused, 
and on tlie 26th January, ]9()1. slie, as the natural 
guardian of the infant and on his liehalf, presented a 
petition for setting aside the sale, alleging adeiiuate 
grounds for so doings. The proceedings on this peti- 
tion continued for some months. At this date the 
Court of Wards had taken iiossession of some portion 
of the infant’s property (but not of Gladi Gandey), 
and the motlier of tlie infant tried to induce them to 
intervene with regard to the sale. Tliis led to 
proceedings in the Court which are diiiicuit to uhdei-- 
stand. The Deputy Commissioner appears to have 
provisionally invited the Manager of another portion 
of the infant’s property to appear and file objections 
to the sale of Gadi Gandey, and for some time it was 
doubtful whether or not the Court of Wards would 
take charge of that property, and, if so, whether 
tliey would intervene in the legal proceedings, or 
would take steps to bring about a compromise with 
the decree-holder. But all this ultimately came to 
nothing, and on the 5th December 1904, finding that 
the Court of Wards did not appear at the hearing fixed 
for that date, the Deputy Commissioner made an order 
confirming the sale. 
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The HioMier of fho izifuTif who luid prcKented the 
petition only leurnt of the making of this orclej- after 
the event. Bhe was in ignorance tliat the Oonid f)f 
Wards had declined to intex'fere in the matter. On 
learning wliat had liappened she presented a ixetition 
for a j'eview of the order confirniiug the sale an<l 
praying to Itave it set aside. After protracted pro- 
ceedings, for the pnrixose eliiefly of taking the 
necessary evidence, the Deputy Oouimissioner, on the 
16th Fehrnary, 1906, allowful tlie prayez of the pel it on^ 
having prc^viously decided that snllicient cause had 
beezr sliown to jzistify the d(day in gresezzting it. 
Fi'om this decision an appeal was broagld. to the Migh 
Court of .Tndicature at Fort William. 'I’hat Court set 
zisido the decision of the Deixity Commissioner, and 
fi’om that decision the present appeal is brorzght. 

The first contention against the competency of 
this zippezd is based on the provisiozis of Cli. 45 of 
the Code of Civil Procedure, 1862, whiclz was in force 
at the date of the appezd. This Chapter regulates 
appeals to the King in Council. Section 594 provides 
that in that Chapter the expression “ decree” includes 
also “judgment” and “order,” unless there he some- 
thing repugnant in the subject or context. But it is 
argued that orders for cozifirming or setting aside a 
sale razide under sections 311 and 312 az‘e nevertizoless 
excltuled from the expression “decree” in this 
Oliapter, because they are included in tlie orders men- 
tioned in section 588. The reasoning is as follows : — 
In the definition of “decree” in section 2 “orders” 
specified in section 588 are not included in the word 
“decree.” Moreover section 588 provides that “the 
orders passed in appezil under this section slnxll be 
final.” It is therefore cozztended thfit it would be 
repugnant to give to the word “decree” in Oh. 45 i 
meaning which would include “orders” under sectioi 
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in the local Court of Benares in the life-time of his 
father, he and three other ininors were added as 
defendants, and the Nayir of that Court was appointed 
pro forrnd guardian to them for the purposes of the 
suit. When, however, the proceedings were trans- 
ferred to the C!onrt of the Deputy Commissioner of 
Hazaribagh, it was obviously impossible for him to 
act in this capacity, and he refused so to do. From 
and after the death of the judgment-debtor and down 
to the time of the actual sale there was, therefore, no 
effective representative of tlie infant heir. On the 
day of the sale Narayan Kumari, the mother of the 
infant, aj)plied for a postponement, but it was refused, 
and on the 2Gth January, 1904. she, as the natural 
guardian of the infant and on liis belialf, presented a 
petition for sotting aside the sale, alleging adectuate 
grounds for so doing. Tlie proceedings on tills peti- 
tion continued foi' some months. At this date the 
Court of Wards had taken possession of some portion 
of the infant's property (but not of Gfadi Gandey), 
and the mother of the infant tried to induce them to 
intervene with regard to the sale. Tliis led to 
proceedings in the Court which are diJiicult to uilder- 
stand. The Deputy Commissioner appears to have 
provisionally invited the Manager of another portion 
of the infant’s jiroperty to appear and file objections 
to the sale of Gadi Gandey, and for some time it was 
doubtful whether or not the Court of Wards would 
take charge of that property, and, if so, whether 
they would intervene in the legal proceedings, or 
would take steps to bring about a compromise with 
the decree-holder. But all this ultimately came to 
nothing, and on the 5th December 1904, finding that 
the Court of Wards did not appear at the hearing fixed 
for that date, the Deputy Commissioner made an order 
confirming the sale. 
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The Jiiother of ihc iufuut/ wlio had presented tlie 
petition only learnt of th(^ making of this order after 
the event. Hhe was in ignorance that the Court of 
Wards had declined to interfere in the matter. On 
learning wiiat had happened, she pi-esented a ixdition 
for a re.view of the order confirming the sale anti 
praying to iiave it set aside. Aftei’ protracted pro- 
ceedings, for the purpose oliiefly of taking the 
necessary evidence, the Deputy Commissioner, on the 
16th February, 1906, allowed the prayer of the petit on, 
having previously decided that siillicient cause had 
been sliown to justify the delay in presenting it. 
From this decision an tippeal was brought to the High 
Court of .Indicature at Fort Williiun. 'I’hat Court set 
aside the decision of the Dejtuty Coinmissiontu’, and 
from that deci.sion the present appeal is brought. 

The first contention against the competency of 
this apiJeal is based on the provisions of Ch. IS of 
the Code of Civil Procedure, 1862, which was in force 
at the date of the appeal. This Chapter regulates 
appeals to the King in Council. Section 594 provides 
that in that Chapter the expression “ decree” includes 
also “judgment.” and “ order,” unless there bo some- 
thing repugnant in the subject or context. But it is 
argued that orders for confirming or setting aside a 
sale made under sections 311 and 312 are nevertheless 
excluded from the expression “decree” in this 
Chapter, because they are included in the orders meir- 
tioned in section 588. The reasoning is as follows ; — 
In the definition of “decree” in section 2 “orders” 
specified in section 588 are not included in the word 
“decree.” Moreover section 588 provides that “the 
orders passed in appeal under this section shall be 
final.” It is the,refore contended that it woakl be 
repugnant to give to the word “ decree ” in Oh. 45 a 
meaning which would include “orders” under section 
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ill the local Oonvfc of Benares in the life-time of his 
father, he, and three other minors were added as 
dehnidant'H, and the Nazir of tliat Court was appointed 
pro fornid guardian to them for the purposes of the 
suit. Wlie.n, however, the proceedings were trans- 
ferred to the Court of the Deputy Commissioner of 
Hazaribagh, it was obviously impossible for him to 
act in this capacity, and he refused so to do. From 
and after the death of the judgment-debtor and down 
to the time of the actual sale there was, therefore, no 
effective representative of the infant heir. On the 
day of tlie sale Narayan Kuniari, the mother of the 
infant, applied for a postponement, but it was refused, 
and on the 26th January, 1904. she, as the natural 
guardian of the infant and on iiis lieluilf, presented a 
petition for setting aside the sale, alleging adequate 
grounds foi- so doing. The proceedings on this peti- 
tion continued for some montiis. At this date the 
Court of Wards had taken iiossession of some portion 
of the infant’s property (bat not of Gadi Gandey), 
and the mother of the infant tried to induce them to 
intervene with regard to the sale. Tliis led to 
proceedings in the Court which are diliicult to uiider- 
stapd. The Deputy Commissioner appears to have 
provisionally invited the Manager of another portion 
of the infant’s property to appear and file objections 
to the sale of Gadi Gandey, and for some time it was 
doubtful whetiier or noi^ the Court of Wards would 
take charge of that property, and, if so, w'^hether 
tliey would intervene in the legal proceedings, or 
would take steps to bring about a compromise with 
the decree-holder. But all this ultimately came to 
nothing, and on the 5th December 1904, finding that 
the Court of Wards did not appear at the hearing fixed 
for that date, the Deputy Commissioner made an order 
confirming the sale. 
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The mother of the infant wh<» had presenUsd the uas 
petition only learnt of the iiiakLig of this order after krushna 
the ovimt. She was in ignorance that the (Jonrt of Pmhiud 
W ards had declined to interfere in the matter. On " 
learning what had happened she presented a x)etition 
for a review of the order confu'ming the sale and 
praying to Ijave it set aside. After x)rotracte(l pro- 
ceedings, for the ptirj)ose chiefly of taking the 
necessary evidence, the Deputy Oomniissioner, on tin.! 

16th February, 1906, allowed the prayer of tlje petit on, 
having preAdously decided that siiflicient cause had 
been shown to justify tlie delay in x>resenting it. 

From this decision an ax)peal was brought to the High 
Court of .Tndicature at Fort William. 'I'bat Court set 
aside the decision of the Deputy Commissioner, iind 
from that decision the present appeal is brought. 

The first contention against the competency of 
this ax)i)eal is based on the provisions of Ch. 4,5 of 
the Code of Civil Procedure, 18<S2, which was in force 
at the date of the appeal. Tliis Chapter regulates 
ajjpeals to the King in Council. Section 594 provide.s 
that in that Chapter the expression “ decree” includes 
also “judgment” and “ order,” anle.ss there be some- 
thing repugnant in the subject or conte.vt. But it is 
argued that orders for confirming or setting aside a 
sale made under sections 311 and 312 are nevertheless 
excluded from the expression “decree” in thi.s 
Chapter, because they are included in the orders men- 
tioned in section 588. The reasoning is as follows: — 

In the definition of “decree” in section 2 “orders” 
specified in section 588 are not included in the word 
“ decree.” Moreover section 588 provides that “ the 
orders passed in appeal under this section shall be 
final.” It is therefore contended that it would be 
repugnant to give to the word “decree” in Oh. 45 a 
meaning which would include “orders” under section 
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588. “ Orders ■’ setting aside or refusing to set aside 
sales of immovable property are therefore not appeal- 
ahle to the King in Council. 

Their Lordsliips are unable to accept this conten- 
tion, The Code in express terms adopts for the 
purimsos of Ch. 45 a definition of “decree,” which is 
special and differs from the meaning that it bears 
elsewii(u-e in the Act. The definition of “decree” in 
S(fction iJ is therefore not applicable, and the word 
“decree” in this Chapter must be read as equivalent 
to “decree, judgment or order.” As so read there 
is no difficulty in construing section 595, which 
determines when an appeal lies to the King in Council, 
If this"sul)stitution be made, it is evident that final 
orders may be appealed against, and therefore the 
provision at tlie end of section 588, providing that 
outers passed in appeal underi that section shall be 
final, cannot w'strict the provision that appeals may 
he brought tf) the King in Council from them. It 
should bo added that appeals of this nature have 
fre(|uently been heard by this Board in times i)ast, so 
tluit the consistent practice of the Board is at variance 
with this contention of the respondent. Moreover, 
no reason can given why orders of so imjjortant 
a character as those made under sections 311 and 312 
which deal finally with the rights of parties, should 
Ijo excluded from the privilege of an appeal. 

But the main contention of the respondent was 
to the efiect that the mother of the infant could not 
i-cpresent him in these proceedings. It is so obvious 
that the Nazir of the local Court of Benares did not 
in fact represent the infant during any portion of the 
proceedings in the Court of Hazaribagh, that neither 
before their Lordships nor in the Courts below was 
there any substantial contention that he continued 
to represent the infant after the removal of the 
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proceedings to that Court. But it was contended that 
the only repi'cs<-ntativc of the infant at the time of the 
sale and subsequently was the Court of Wards. It 
appears that on the 2t5id December, 1903, the Court of 
Wards lu.'ide an order taking over the management 
of some part of the property of the infant. That 
order was not in evidence, and there is nothing in 
the record which enables their Lordships to ascertain 
its terms, but it is clear that the Court of Wards did 
not in fact take over Cadi Gandey at any time. There 
are concurrent findings to this effect in the Courts 
below, and their Lordships have independently arrived 
at the same conclusion. Their Lordships are there- 
fore of opinion that inasmuch as the interests of 
the infant with regard to this property were not in 
fact represented by the Court of Wards, it was open to 
the mother as natural guardian to api)ear in the name 
of the infant to protect this i)roperty from sale, and 
that it was the only way of preventing his interests 
with regard thereto being sacrificed. The j)roceedings 
taken by her were therefore in order, and the ai)peal 
from them is imopoiiy before tlioir Lordshiiis. 

Their Lordships will therefore humbly advise His 
Majesty that the appeal be allowed and the order of 
the High Court he discharged with costs and the 
order of the Dci>uty Commissioner restored, and 
that the respondent be ordered to pay the costs of this 
appeal. 

Appeal allowed. 

Solicitors for the apijellant : Dallimore, Pilhrow ^ Co. 

Solicitors for the resj)ondent : Watkins ct Hunter, 

j. V. w. 
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FULL BENCH. 

Beftn-e. Jenkins (1 J., /Inriiii/lon, Stephen, Mookerjee ami Halmwimd J.J. 

loia HIRALAL SINGHA 

ilardi 28. . 

TRIPURA OHARAN RAY.* 

Hindu Ian'. — iilrldhan — Proi^Uinle.' s p'oiierty^ BUGcesnUm io, 

Thu muru fact that n Hindu woman ban adopted the life of a prostitute 
does ii<)t never tla‘ tie whieli cunnectH her to her kindred by blood ; and, 
cotisLMpnmliy, her Btndhan property passes, upon her death, in the absence 
id nearer heirs, to lun* In-other’s son as an heir under the Bengal school of 
Hindu law, 

Tara Munnee Dossea w Motfe Bitneamn (X)^ Ramnaili Tolapaitro \\ 
Dimjii Sundari DpM {'2), hi the goods of Kaml?iegmoneg Bewah (,^), 
Bamananda v. Raikishori Bar muni (- 1 ), Barna Moyee Beica v. Secretary 
of State for India (5) and Sundari LeMni v. Pitambari Letani (d) over- 
ruled HO far Ihey hold that tie of hlood is destro^^ed by imchastity or, in 
the (Ris(‘ of a Uiudii woman, by her adopting the life of a prostitute. 

Blsheslmr v. Hat a (tholani (7), Mmmimat Ganga Jati v. Ghasita (8), 
AdrgajHi Ihidraru if) Kojiyadu w Lakshmi (10)^ Siihbaraya Filial v. 

^ RamammL fit), Bhulnath Mondoly. Secretary of State for Bidia 

(121, Sundari Dossee v. Nemye Qharan Daw (1‘1) and Tripura Ghara?i 
Biumerjee v. Haritmti Dassl (14) approved. 

SiruHangu v. Minal (15) and Narasanmi v, Gaugu (IB) distinguished 
aiid dihseulod from. 

Hf‘fere!Ra‘ to Full Bencdi in Appeal from Appellate Decree, No. 3147 
of llMtp. 

(\) (1H4B) 7 Mac. Bid. Kep. 325 ; (8) (1875) I. L. K 1 All 4B. 

8 I. D. in S.) 217. (9) (1879) I. L. R. 4 Bom. 104. 

(2) (1878) L L. U. 4 Calc. 550. (10) (1881) L L. R. 6 Mad. 149. 

(3) (1894) 1. L it. 21 Calc, (597. (11) (1899) I. L. R. 23 Mad. 171. 

(4) (IH94) I. L. II 22 Calc. 347. (12) (1906) 10 C. W. N. 1085. 

. (5) (1897) r. L. h. 25 Calc. 254. (13) (l907) 6 C. L. J. 372. 

(6) (I9U5) 1, L. a. 32 Calc. S71. (14) (1911) L L. K 38 Calc. 493. 

(7) (1870) 2 AIL 11, C. 300. (15) (1889) I. L. R. 12 Mad. 277. 

(16) (1889) I. L, R. 13 Mad. 133. 
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Ebferkncje t;o a Full Bench by Btej)bi!ii and 
Richurd.son J.T. 

The facts of the case are fully set out in the Order 
of Reference 'which w'as as follows : 

This is a second tippeal winieli arises as follows : The suit is for rent 
for a house at Jis. 15 a luoiifcli from September, 1005, to August, 1008, to 
which the plaintiff clainm to be entitled under a Jcalala, dated tho 20th 
July, 1908, executed in his favour by Ilarachand Jahal, which transferred 
to him not only the house but also rents in arrear from the di^feiulant in 
respect of it. lie is tlun-eforc suing for Es. 690 in arrears arul Es. 15 Hint 
has accrued due since his purcluise. Haraciiaud purported to execute the 
hihala as being entitled to eight amias of tlic property conviyed by 
purcluise, and to the otlier eight annas )y inheritance from liis aunt 
Payamoyee Dasee wIhj uriginaliy bought the‘ property with him. The 
lindings of fact in tlie Court below show tiiat Ilarachand hud a good title 
to the eig^it annas share, that Hiralal Bingha, the appellant, was tenant of 
llaracimnd and Dayamoyee — this is in effect found as a matter <.d" fact 
thougli it is treated as a matter of estoppel — and tliat the JmhaJa set 
up by the plaintiff is a binding document. It is an admitted fact that 
Dayamoyee was a prostitute, and it is foimel that Harachand is the son 
of her brotlicr and heir to Dayamoyee, except in so far as he may be 
preventA’d from being bo by the fact that Dayamoyee was a pnjstituie. 
The pjaintiff is a pleader of the Howrah Court. 

On these facts the appellant, defendant Ko, 1, has raised the following 
points of law : — (1) that tliis suit is really a title suit, and haslieen improperly 
framed as a rent suit ; (2) tiiat the plaintiff has nut made out a title, and tiiat 
Haraciiaud was not heir to Dayamoyee ; and (3) that the claim to arrears of 
rent brought by tbe plaintiff is an actionalde claim and cannot therefore 
be enforced in any Court under section 13G of the Transfer of Propurty Act. 

On the first point we are of opinion tiiat this is a real rent suit, and 
not such as is referred to in Golam Mahomed Shaha v. Sharoda Pershad 
Mullick (1). 

On the third point we are of opinion that the right to arrears of rent 
purchased is an actionalile claim under section 136 of the Transfer of 
Property Act, and that the plaintiff cannot therefore enforce it in any 
Court. But the result of this afl'ects only Es, 690 of the plaintiff's claim, 
and dues not touch the Es. 1 5 falling due after the date of the Icahala. 

As to the second point, two matters arise for consideration. The first 
is that the lower Appellate Court has held that Hiralui, the defendant, 
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appellant, is estopped from rieiiying tiiat he was the tenant of Dayamoyee 
and ilarachand by his assertion that ho was such a tenant in a previous suit 
brouglit against him ])y one who is not a party to this suit, and also by the 
fact that he was inducted into possession by Dayamoyee and Haraehand. In 
our opinion tlie lower Court was wrong in treating the first of these matters 
as giving rise to estoppel, and wliether be was right or wrong in . treating 
the second in the same way does not matter, because he was considering 
it only from the point of view of a title set up in one Matangiui, with 
which we are not now concerned. But the findings relating to both of 
these incidents lead to the same conclusion as that at which the Judge 
arrives, namely, that Hiralal was the tenant of Dayamoyee and Haraehand 
who were entitled as landlords 

The second matter is that Dayamoyee was a prostitute, and that the 
(j[uestk»n of liow a prostitute’s property descends on her death has therefore 
to be decided in respect at least to cme-half of the rent Umt has accrued 
due since the date of the plaintiff’s hahala. 

Tile rule followed by this Court in this matter is that unchastity in a 
wmwau, a ienri which iiicludes proslltTition, degrades lier and severs the 
connection between her and the undegraded meinhers of her family, so that 
the latter cannot take her property by inherilance ; but its soundness has 
beOTi doubted in this Court and others. The various authorities on the 
question have been set out in the recent case of Tii;pura Charmi Banner jee 
V, Ilarhnati Bansi (1), decided by a meinher of this Bench sitting on 
iitc Original Hide, from which we (pioto as follows : — 

“'This was acteil on by this Court in Tam Ulunnee Bos^ea v. Moiee 
Bimeanee (it), where oji a question of inheritance two prostitute daiigi iters- 
of a proKtitute were preferred to two grandsons of an undegraded daughter. 

It was aeteai <m again in In ike goods of Kaminegmoney Bev:ah (3), 
where the son (»f a sister of the linshand of a prostitute was held 
not (|ualified to apply for revocation of probate of the prostitute’s will. 
The fleeision was approved of in Sarna Moyee Bexi‘a v. Secretary of 
Bute (4). wliere a i‘rustitnte sister applied for letters of adniirnhtration to a 
prostitute. Tl’ese cases were followed in Bhninaih Mondol v. Secretary of 
Stafe (f>), where letters of administration were refused to tlie sons of the 
brother of the dcceastd Imshcind of a prostitute, through Woodroffe J. 
ilonhted the soundness <»£ the rule. This doubt made itself felt again in 
Bandar i DoSi^ee v. Aemye 0hara7i Bav^ ifi)^ where letters were refused to 
the proHtitute daughter of a sister of a prostitute. The case was covered by 


(1) iini) L L. It U Calc. 493, (4) (1897) 1. L. R. 25 Calc. 254. 

(2) (184t)) 7 Mac. SeL Rep. 325. (5) (1006) 10 0. W. N. 1086, 

(3) (1804) L L, It 21 Cth. 697. (6) (1907) 6 0. L, J. 372. 
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Barna Moyee Bmra v. Becreiary of Btate (J), luit the Court disapproved 
<»f the decision in In the goods of Kaiuineijmont^y Beinih (2)^ as beinj;’ incon- 
sistent with the decision in Barna Moyee Beira v. Becrelary of State (1) 

“ The rule has been followed iii SivaBa7i(jn\, Mhial (3), whore among 
four children of a prostitute of whom two dangliters were also prostitutes, 
one of such daughters was preferred as heir to the other iii preference to 
the sons of one of the brothers, who were born in wedloch. Tins <Ieeision 
seems to have been based in part on Tara Mininee Dossea v. Motee Bnneanee 

(4), and it was followed in iVararanm v. C7a?n;W (5), But it with others 
to the same effect, was considered in Barna Moyee Beu'a v. Secretary of 
State (1), ‘as based more or less on local custcni and usage’. 

‘‘ On the other hand in Suhharaya Filial v. Raniasaml PUlai (6), 
where an iindegi'adecl relation elairrjed to inherit frein a woman, it was 
held that her adultery did not sever the lamd ladween lier natural relations 
and herself so far as to disentitle them to inherit from her ; and Die sanm 
principle was followed in Narahi Das v. Tirlok Tiirari (7), wheiv, the 
question was whether a natural relation could execute a decree obtained by 
a deceased degraded wmnian against a stranger. 

’ “ On these authorities 1 find myself unable to hold that the rule laid 

down in Kammeymoney Bewalds case (2) is wrong ; it has been recogni.sed 
in a series of decisions in this Conrt, and has never ])ecn actually departed 
from, I do not consider the jVIadras cases as strong authority on tije other 
side ; Woodroffo J.’s doubts as to its soundiiesH were not strung enough to 
prevent him acting* on it. and the opinion expressed in Bundari Dossee v 
Nemye CJiaran Daio (8). was in fact ohikr. The decisions in B^Maraya 
PUlai V. Ramasami Pillai (6), and Naraln Das v. Tirlok Turari (7), 
certainly raise considerable doubt but not enough to make it right for me 
to depart from w*hat seems to have been the constant course of decisions in 
this Court. I tliercfore hold that Sowdamiiii’s prostitution tevered her as 
far as inheritance is concerned from lier natural relations,’’ 

On the authorities quoted we agree with the Judge in entertaining 
doubts as to the correctness of the rule in question, which is laid down 
most authoritatively perhaps in Bar7ia Moyee Beica v. Secretary (fState for 
hulia (1). The matter has never been dealt with by a Full Bench and the 
question now before us is of constant occurrence. 

We, therefore, refer this appeal to a Full Bench for decision. 
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(1) (1897) 1. L. R. 25 Calc. 254. 

(2) (1894) I. L. K. 21 Gale. 697. 

(3) (1889) l.L. a 12 Mad. 277. 

(4) (1846) 7 Mac. Sel. Rep. 325 ; 

8 T. D. (0. S.) 247. 


(5) (1880) 1. L. R. 13 Mad. 1.3.3, 

(6) (1899) T. L. Jl 23 Mad. 171. 

(7) (1906) I L. R. 29 All. 4. 

(8) (1907) 6 C. L. J. 372. 
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Mr. K P. Hbiha (with liiii) Piahu Golapcliantlra 
Snrkar. Dr. DwarkanaDi Mifra. aiul Bahii Prahodh- 
chandra Jioy), for ttiu aitpellant. It ha.s t)een consist- 
oiitly hold in Mils Court that prostitutioii sevens tlie 
tie of blood. Snndari Dfmee v. Nemye Gharnn 
/)aH' (1) is the only exeeptioii. All other deoisioiis are 
eoiienrreiit. Koithex* child i-exi before luichustity, nor 
husband’s In^irs. can inlierit. It i.s assumed in this 
case I hat this was {)roperty of her own earinii^>'- 
'I'iu're is mi (luestion of Kiridhan., 'I’lie only ({uestion 
is, who ari' her h(drs ? 

Tlu? Biahhn' Dowaiii case olTara Mannct’ Do.^(<(‘a v. 
Moten Buneanee {2) has been followxal in sev'eral eases 
in this Court and in Madrasi In Ihr. griod,'^ of Kaniiney- 
nionnj Bnivali ili). >Snr}i(t Moyen IPora v. Heerctary 
of Htatr for India (4). Flelcher .1. in Snndari 
Do.s.srrK (i) wronply supposes tluit Sarna 

AIoyre.Hvxmi (4) has neffatived tlie jndpment in In flic 
yoiid.s of Katiiincynioncy Bcivah C6). Jix Bhutunth 
Alondol V. Si'crctary of State for India (5) also, the 
•intlpes ivad Sarna Aloyrc,^ ease (1) xis followin^>' 
Knndncyinoncif.'i CA). Fletcher J.’s jiidginexit in 
Snudnri Do.wec'.n xiase (J) is an ohiter on tliis txoint. 
In the Full Lencli I’eference in Cdiatoo Ktirnii v. 
Rajamni Tewari (f) doubt was tlirowii on tiie correct- 
luws of tlm rule laid dowir in In the goods of 
Kaniiney motley Bewah (3). That reference came to 
nothing. The contrary views expre.ssed in the recent 
eases of Subbarayn Piflai v. Baina-mnii Pillai (7), 
Nariiin Das v. Tirlok Tkonri (8), Snndari Dossee v. 
Xcniyc (Jharan Daw (i) and Ttipm'a Oharan 


(1) (liMJT) « U. L. J. 37l!. 

{2j (ISiti) 7 .Muc. .Sfl R,-p. .325. 
Ci) (1824) I, L. 11. 21 (ja!.;, (!1I7. 

(4) (18y7) I. h. II. 25 Calf. 2.54. 


(5) (1906) 10 0. W. N. 1085. 

(6) (1909) 11 0. L. J. 124. 

(7) (1899) I. L 11. 23 Mad. 171 

(8) (1906) 1. L. R. 29 All. 4. 
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Baimerjee v. harimaii Dassi (1) and rofen’ed to 
in tlic order of reference are not ail a})])lical))o. In iii]i,vi.al 
tlic last mentioned case, the son was horn after Sinwha 

degradation. TiuirnA 

There is no doubt that according to tlie Hindu law 
such a woman is degraded and becomes an outca.st. 

She is civilly dead. It is not mere adultery that 
degrades the woman, hut lapsing into the condition 
of a ])rosiitiite : Surkar’s Hiiidu Law, tth Ed., Ch. 

X, pp. 668 and 670 (for text.s). In Snhharaya PiUai v. 
RanuiHami Pillai (2), the ([uestiou of the natnroof 
(ie.grada thin did Jiot arise. There is no question here 
of com]Jetiri(m between degraded cliildren of a jir().sti- 
tubf and other children. In N'cirain. JMs v. Tirlok 
Tinxit'i (6) ii was the liiisband who claimed succes- 
sion, and it was Jield that degradation of a wife did 
not sever her relation with tlie husltand. The con- 
verse proposition mentioned in the Allahabad case 
does not nece.ssari]y follow' in India, or in England 
either. 

Bahn. Golapchandra Parkar (following Mr. Sinha). 
Degradation operates as civil death and opeus suc- 
cession to the propei'ty of the degraded persoji. 

IJesides the texts of Mami, see Dayahhaga, Chapter I, 
paragraphs 30, 31 and 14. See Eaglinjiandan as to 
the effects of .sinful acts ajul penance : “ Prayaschilta- 
tatw'a” (Jibananda Vid^msagar's oilition), Volume 
I, ptige 544 : i 

|” All thi.s sliows that the 
relationship is totally severed. Banerji .T.’s judgment 
speak.s of iJenatice. Sin has tw'ofuld effects. It causes 
1 lain lit}' to goto the infernal regions and exclusion 
from social intercourse. There is a difference between 

(t) (inn) I. L. R. .38 Gnlc. 493. (2) (1K99) T. L. li. 23 Mad. 171, 

(.3) (190G) 1. L. R. 29 All. 4. 
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tlie Mltaksliaru anti the Bengal school will rcsiiect 
to the effect of penance. According to the Bengal 
school, the sin is purged off by penance, hut the 
exclusion from society remains. But the Mitakshara 
school maintains that hy penance the bar of social 
excommunication is removed, hut the liability to go 
to hell continue.?. Raghunandan is the authority in 
Bengal. Raghunandan says that the effect of penance 
is to remove liability to go to hell, but penance 
does not remove barriers to social intercourse. 

The question of penance does not arise, as no 
penance was performed in this ca.se and no one ever 
heard of a prostitute taken back in society. It is an 
academic discussion. So far a.s the children of de- 
graded xiareuts go, they are heirs, A new relationship 
is started on birth of children. See also Yajnavalkya, 
Book III, 298, and Maim, Chapter XI, 188-4.' 

Dr. Mashhehary Ghose (with liim Bdbn Brajalal 
Ghakraharti anilBahu Mohinimohan Ghafierjt), for 
the respondents. There i.s no uniform course of 
decisions in this Court, as xiointed out in Chatoo 
Kvrmi V. Gtjaram Tmvetri (1). The judgment in 
in 3Lm Mimneo Dcmea v. MoUe Buneame (2) is not 
suiiported by texts. In Sarna Moyee Beiva v. 
Secretary of State for India (j^), Babu Golajichandra 
boldly contended that the Suee.ssion Act would aiiply. 
That is certainly wrong, because by being a iirostitule 
one does not become a non-Hindu. What does 
“ civilly dead ” mean ? Not that she is actually dead or 
that she i.s outside^ the iiale of Hinduism. The decision 
in Sirna Moyee s case (8) is so far in my favour that 
by degradation a woman does not cease to he a Hindu, 
and that succession in such a case would be according 


(1) (1909) lie. h. .1. m, 127. 12) (ISUi) T Mac. Sol. Hep. 325. 

(3) (1897) 1. 1.. R. 25 Calc. 2,54. 
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to Hindu law. It is for tbo otlicr side to sliow wbat 
the law is if it be not Hindu law. In Hari Lai 
Sincfha v. linp Marijori Burmoni fl) the Judfres 
point out that there is a divergejice of opinion 
in the Oourte and between ca.scs. In Biil)hara.ya 
Pillai V. llamammi Pillai [2). Ayyar J. deals with 
causes of degi'adation. Tliose causes may hardly ])e 
said to have those effects in these days. There is 
no rule of Hindix law that only a degraded woman 
succeeds to the properties of a degraded relation : 
BishesJmr v. Mata G-liolam (3). 

[Mookerjee .T. In that Mad ra.s case, the brother’s 
son wmuld have been the heir but for the degra<lation.] 

Yes, as in Tripura Charan Bannerjee v. Harimati 
Dassi (1). 

Here tne man and the woman are both Hindus, 
tliongh of different castes. If there is no special 
provision for such cases in Hindu law, the ordinary 
Hindu law wdll apixly. The onus is on the other 
side to .show that it does not. Iii Narain Das v. 
Tirlolc Tiivari (5), there was a competition between 
the degraded and the undegraded relation. 

It w’ould be inequitable to hold that degraded 
relations may succeed to the property of undegraded 
persons, but the undegraded ones may not to the 
property of the degraded, simply becaxxse they did not 
become degraded. 

Bahu Brajalal Chakrabarti (following Dr. Q-liose), 
The texts relied on by the other side provide only 
for social excommunication. The offei:ider is removed 
from the locality with ceremonies similar to funeral 
obsequies. This excommunication is not absolute. 
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(1) (1912) 15 I. C. 137. (3) (1870) 2 All. H. 0. 300. 

(2) (1899) I. L. II. 23 Mad. 171. (4) (l9ll) I. L. ]L 38 Calc. 493. 

(5) (1900) T. L. K. 29 AIL 4. 
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li iiHJUDS u temporary suspension of social ilglits, 
whioli are restored on performance of penance: see 
Mami, Chapter XI, verses 55, 187, 188 and 190, 
and Hhal)daka]j)adruma, First Edition, page 2775, 
ixiuler headings ‘ Prayaschitta ’ and ‘Patita.’ This 
mode of excommunication does not apply to a female. 
She is to be kept under protection and to be main- 
tained: sec Mana, Chapter XI, vei.ses 189, and 
Yajiiavalkya, Book III, verses 295-7. So in her case 
there can not be an absolute severance of connexion, 
ft appears from tlie SUabclakalpadrnma that un- 
chastity is of various grades, and except in a very few 
cases of incest it is capable of expiation. Bvikrishna 
Tai'kalaukar, while commenting on the text of the 
Dayabliaga barring tbe inberilance of a degraded 
person, says that it is so Jjarred only if tiie i)crf»rni- 
uiice of penance has become iiupossi ble. Bee also Vira- 
mitrodaya, Biistri’s Translation, page 37. This again 
refei's to biberitance by, and not from, a degraded 
person. Tbe sii])aistenee of tbe connexion is clear frozu 
the fact that the natural relations have to iJCi'form the 
obsecpiiul cei’emonies of a degraded person. See the 
tShahdakulpadruma cited al)Ove, This indicatc.s that 
they are coinjietent to inlierit. The su))sistenco of 
the connexion with the natural reJations is clear also 
fi-oni tiie fact that the Mitaksharu, in the chaptej' on 
Debts, V, 52, describes the degraded woman as tlie 
property of her husband, and the husband’s debts 
are jiayablt' by tbe iiaraznmu' of tbe degraded wife : 
see also Narada, Part 1, Chapter III, vs. 21 — 26. 
Tiie Prayasehittutabwa does not bear on the point, 
ns it dues not say any thing about civil rights. The 
text of the Dayablmga, excluding a degraded imrson 
from inberilance, is not supported by the text 
of Narada it is based upon. The word used hy 
Narudu is binashta, and practically the same word. 
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nashfa, has been used by Nui'uda in another 
te.xt where tlie meaning coriJd not be degradution. 
Its meaning is simply disappearance ; see Uayabhaga, 
OJiapfer I, sees. ,H0. $2 and 33; Narada, Part II, 
01uii)ter XIIT, v. 3, and Part II, Clia]>ter XIT, v. 7 ; 
see also reference to the Dayatattwa in Oolebroolce’s 
'I’ranslation. Assuming that tliere was forfeiture of 
pi'operty on degradation, conpled witli imj)os.sibility 
>)f performing ])enance, the forfeitures could have elfect 
only at her death, and so succession was to open at that 
moment. 

Btifjii GolapcJimuJra BcAvki I r,\n veiAy. Tlie Daya- 
bha.ga may or may not be right in its interpretation 
of Narada. Your Lordsliips are, liowe\er, bound 
to follow Dayabhaga. The words nasta, and binasta 
mean the same thing. Titey do jiot mean ‘perished,’ 
thongli one of those words might have been used to 
mean so in a lonely jmssage somewliere. Degradation 
must entail exclusioji from iniieritance. A degraded 
person is an outcast: Dayabhaga, Chapter V, para- 
grai^hs 7, 10, 11 and 12. Ohaitter V of the Dayabhaga 
deals witli exclusion from inheritance. ►Succession 
to the degraded irerson’s irroperty is not in question 
in the Chapter on B.xclusion from Inheritance. 
Succession oiiens at the moment of degradation: 
Dayabhaga, CJmpter I, paragraiihs 30, 31. 

The Parasai'a-Smriti as explained in Parasara 
Madhab (see Volume 11, pages 284, et seq., Asiatic 
Society Edition) is the law for the Kali Yuga : see 
also Brahmahaibarta Parana, Prakn'tilchanda, Ch. 31. 
Ihighunanclan is the paramount authority hei'e now 
in all questions other than inheritance in which the 
Dayabhaga is the highest authority. It is plain that 
a tlegraded woman is as good as dead. She may, no 
doubt, have her sins purged off by penance ; but she 
can never regain the social tie severed. 
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[Mookbrjbe J. 0» wliut docs ihe n;,dit of siicces- 
sion deiKMid ?] 

On reJationsliip. But a woman loses her relation- 
ship after degradation. 

[M00KEK.TKE J. How can that he true of blood- 
relations? 1 am not a|)eaking of cdiange of status 
by degradation. Is it not a significant fact Unit in 
the early texts there arc no special rules for succession 
to iiroperties of uncliasie women ?] 

True, there are no special rules. But ancient 
rjiiw-givens wore, no doubt, aware of the existence of 
prostitutes. The natural iufcreuco is that their 
existence is not recognized: see Bheowmth liai v. 
Mns.'^vmaut Dayamyet’ Chomdrain ( 1 ), where the 
pandit .said that jienance would remove the sin, but it 
could not restore right to succession. The ca.se is 
noticed in Ktrange’sBleuientsof Hindu Law (Ed. 

Vol . T, p. ;^22. See also Don dnni . Saummoney Dossee v, 
Nomy Churn. Dim ( 2 ), Matunginne Dahee v. JoyJcallee 
Dahur (8), Eamnoth Tolapnffro v. Dnrga Sundnri 
Dfbi (I ) and Uiininaiida v. Raikishori Barmaid (p). 

All uuehaslc inotlicr or daughter is not entitled 
lo succeed. The reason iiig in Narain Das v. Tirlok 
JHwari(i)) is inupplieuble in this case. 

I emitcnd that the current of decisions since 1812 
is pruetieaily nniform and is in my favour. Sarna 
Moijee. Betva v. Secretary of State for India (7) is not 
against me. It only lays down that the sister is no 
heir. See also Stokes’ Hindu Law, p. 6(16. 

Cur. adv. vuU. 


(1) (1S14>2 Sci. lU i,. 137 ; 

C 1. l).(o. H.) 402. 

(2) (lfi5l)21\v.& n>!ll. .300; 

2 I, 1). fO. B.) .377. 


(3) (18(19) 14 W. K. (0. C.) 2.3. 

(4) (1878) I. L. E. 4 Calc. 5.30. 
(r,) (1894) r. L. R. 22 Calc. .347. 
(6) (I'JOi!) I. L. R. 29 All. 4. 


(7) (1897) T. L. R. 25 Calo. 2,54. 
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Tlic judKiiicnfe of tlie Court (Jenkins O.J., Harino- 
TON, Stephen. Mooker.teb ane Hoemwood JJ.) was 
cloljvered Ity 

M00KER.IEE J. This is ail ai>peal by the first defend- 
ant in a suit for house rent. To appreciate the ques- 
tion of law whicli calls for decision, it is necessary to 
state briefly" the undisputed facts. The lionse origin- 
ally belonged to Kanailal Ghosh, who transferred it 
on the 10th October, 1893, to Dayainoyee Dasee and 
her brother’s son Hara Chand Jalai. The purchasers, 
wliile in possession of the house, leased it to the fii-st 
defendant on the 1st January, 1901. Shortly after, 
Dayamoyee Dasee died, on the 25th Eebruary, 1001. 
On the 2()th July, 1908, Hara Chand Jalal transferred 
the house to the plaintiff, on the allegation that, upon 
the death of his father’s sister, Dayainoyee Dasee, he 
had taken by inheritance her half share of the proper- 
ty and iiad thus become full owner thereof. On the 
8tli Soiitoiuber, 1908, the plaintiff commenced the pre- 
sent suit for rent. Besides other defences not material 
at this stage, the first defendant resisted the claim on 
the plea that Dayamoyee Dasee was a prostitute, and 
that, consequentijq Hara Ohand Jalal, though her 
brother’s son, was not her heir under the Hindu law. 
This contention has been overruled by both the Courts 
below. The evidence shows that Dayamoyee Dasee 
was a. married woman, that after the death of her 
iiusband she became a prostitute, and that she was the 
mistress of one Bose. The house was apiiarentiy 
purchased by her with her own earnings, and, 
throughout this litigation, it has been assumed that 
it was her stridhan property. This assumption is in 
accord with the accepted view of the Bengal .school 
of Hindu law, namely, that the term stridhan has no 
technical meaning or, in the words of Jimutavahana, 

“ that aJone is stridhan which she lias power to give 
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sell or use, independently of lier Imsband’vS control.” 
Duyjibliaga, Chapter IV, Section I, paragraph 18 : 
Brij Imlar Bahadicr Singh v. Ranee JanM Koer (1). 
Tlie siib.siantial rpiestion of law which, conseqiTcntly, 
here requires examination may be formulated in these 
terms : 

“ Does the stridhan i)roperty of a Hindu woman 
who ha.s adopted the life of a prostitute pass upon 
death to her brof tier’s sou as an heir under the Bengal 
school of Hindu law?” 

It camiot be disputed that if a Hindu woman, 
governed by the Bengal school, is respectable, her 
stridhan property passes mum her death to her 
brother’.s son, in the absence of neai-er heirs. This 
position is established l\y Jiniutavahana in the 
Dayabhaga (Ohai)ter IV, Section HI, paragraidi 37). 
Having poiiiled out in paragraphs 35 and 36 that the 
text of Vrihaspall mentioned in iiaragrajili 31 relates 
imnady to theriglitof succession, and is not declaratory 
of the ord<‘r of inheritance, he ob.servcs that the text is 
ex]ire.ssive of tln^ strength of the fact (of the benefits 
(•onferrt'd )” and tlnui proceeds to develop the order 
of succession in j»aragrui)h 37 in the following 
terms : 

“This then is the order of succession according to 
the various degrees of benefit to the owner of the 
projun-ty from llie oblation of food at obsequies. 
In the first place, the husband’s younger brother is 
eiditled to the woman’s property; for he is a sapinda, 
and fu-esents oblations to her, to lier liusband and to 
three per.sons to whom oblations were to be offered 
by her liusband. After him the son either of her 
husband's iddi'r or of his younger brother, is heir to 
the separate jiroperty of his uncle’s wife, for he is a 
mpiiida and presente oblations to her, to her husband 
(1) tlS77) L. li 5 I, .4. 1 ; 1 0. L. K. 318. 
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htkI i.o two ])ersons to wliom oblations wore to bo 
ofl'e red by her I ms band. On failure of.siieii, the sister’s 
son, thouffli he is not a sapinda, inherits tlie separate 
property left by his inotho.i’’.s sister, because lie 
presents oblations to her and to 1hj‘ee iX'i'snns (her 
father and the rest) to whom oblations would have 
been offered by her son. In defanlt of him, the so7i 
of her Jmshand’.s sister (for it is reasonable, since the 
hitsband lias a weaker tdaim than the .son, that jiersons 
cluiniinj'’ under them should have sbuihir relative 
precedence) i,s heir to tiie properly’ of hi.s nticle’s wife, 
because he presents obhition,s to tliree jiorsons to 
whom tlioy were to be olEered by her husband, juid 
also presents oblations to her ajul to her husband. 
0 ) 1 , failure of him, the brother’s son is the successor 
to his aunt’s property, for he presents oblations to the 
father, to her grandj ather, and- to het'self. If there be 
no nephew, the Imshand of her daughter is heir to his 
mother-in-law’s property, since he pre.sents oblatiuu.s 
to Ilia mother-in-law and father-in-law.'’ 

TJie lansiiagc used in this iiassage does not restrict 
its application to the stridhan property of a respect- 
able woman only; the language is compreliemsive 
enough to include stridhan iiroperly of a prostitute, 
who does not by the mere fact of lapse into xn-ostitu- 
tion cea.se to be a Hindu or to be subject to the^ 
rules of Hindu law. (Mitaksharu on Yujuavalkya 
II, 1^90, Setlur's edition, page 1105; CHrish Chandra 
Tarkalankur’s Translation, page 121). Tlie question 
therefore arises wdiether the rule laid down in the 
Layabhaga, Chapter IV, Section 111, xiaragiuph ,37, 
should be held inajiplicable to the case ol succes- 
sion to the stridhan jiroperty of a xirostitute, eitlier 
because the leason on which the rule is founded cea,ses 
to be ai>plicable in the case of a iirostitute, or because, 
upon general principles of Hindu jurisiirudence, the 
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rale should be restricted in its ni)plicatioii only to 
stridhan property of a respectable woman. In so far 
as the reason for the rale is concerned. Jimntavahana 
states that the brother’s son is the successor to his 
aunt’s property because he presents oblations to the 
father, to her grandfather and to herself. It is plain 
that the capacity to present oblations to the father and 
the grandfather of the aunt is not dependent upon her 
character; the claimant offers such oblations because 
they are the father and the grandfather of his own 
father. In so far, therefore, as caiiacity to present 
oblations to the father and the grandfather of the 
woman is concerned, the claimant i)ossesses that quali- 
fication, whether or not his aunt is resj)ectable. But 
in so far as cai)acity to present' oblations to herself is 
concernetl, it may be argued that when she hip.ses into 
prostitution the claimant loses that capacity. This, in 
fact, is the line of argument adopted by the tippcllant 
as based upon general principles of Hindu juris- 
prudence. The contention iu essence is that when u 
Hindu woman hip.ses into prostitution, she is civilly 
dcjid, and that iu the eye of the law the tie which 
coniu'cted Imr to any i)erson tJirongh her father, 
mother, husband or cliiklrou is completely severed; 
in other words, so far as her relations arc concerned, 
the position is precisely the same as if she had 
suffered pliysical death. To establish this position, the 
appellant has been constrained to argue that when a 
woman lap.scs into prostitution .she becomes an outcast, 
and that when apeiwon lia.s become an outcast, whether 
a man or ii woman, the kinsmen must perform the 
.same ceronioiiies as at the time of death. 

Jieference has been made to the following passages 
from the law.s of Muuix : 

“Tlie mpindus and samanodakas of an outcast 
must offer a libation of water to him, as if hs were 
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ihrad, outside the viiln^'e. oii au iimtispicious day in 
the 'evening, and in the iiresence of tlu! relatives, 
officiating priests and teachers'' (XT, 183). 

“ A female alav(3 .shall np,set with her foot a pot 
filled with water, an if it were, for a tlmd pprson; 
lii.s saphidas a.s well as the mmemodakas shall Ijo 
impure for a day and a night” (XT, l(S-lp 
“ But thenceforward, it shall be forbidden to con- 
verse with him, to .sit with bhn. to give him a sluire. 
of the inheritance, and to hold witb him sucdi inter- 
course as is usual among men ” (XI. 185). 

“And, if he be the eldest, his right of primogeni- 
ture shall be withheld, ami the additional share due to 
the oldest son ; and in his .stead a younger brotlmr 
excelling in virtue sludl obtain the share of the 
eldest” (XI, 186). (“Sacred Books of the Ea,st,” 
Volume 25, page 468.) 

Before we determine the true import of this passage, 
wo may observe that jias-sages similar in scoi)e and 
character are to he found in otlier;' instilutional 
writers, amongst whom may be mentioned Gautama 
(XX, 4—7, S. B. E., Volume 2, page 27S), Va.sistha (XV, 
12 — 16, B. B. E., Volume 14, page 77), Baiidhayana (II, 
1, 36, S. B. B., Volume 14, page 216) and yajnavaikya 
(111, 295, Mandlik, 270). In each of these instances as 
in the case of the laws of Mann, the pa.ssages are 
followed 'by rules for the i^erformajice of penance, 
which serve to throw light upon the true significance 
of the directions fo excommunication of outca.st,s. 
Thus, we have in the laws of Mann : ■ 

“But when he has laerformed his penance, they 
shall bathe with him in a holj’ pool and throw down 
a new pot, filled with water ” (XI, 187). 

“ Btit he shall throw that pot iiito water, enter his 
house and perform, a.s before, ail the duties iJiciunbent 
on a relative ” (XI, 188). 
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1!h:{ Of till* like imjifirt ari? puHHUffi'.H in Ciuutama (XX, 

iJfK^Ai. 10— 1 L H, Ji. E., Voluiiio 2, page 279), Vasistliu (XV, 
HiN.fiiA 17—21, H. B. K„ Vdltiiiie 11. jaige 77;, Baiulliayaiia 
TmurjiA ill. 1.91), S. B. E.. Vdiuiiic 11. ]>ago 2U5) iiiul Yajiui- 
vatkya (111, 29(;. Miuidik. page 270). Of (-(pial .^igni- 
ticiiiict’ is llio fulliAviiig passage from llio luw.s of 
Mann, wliieli refons speciaily to female oiitea.sls; 

“ liOt iiim follow tlie same rule in Iheea.stMif female 
oiiteast,'.. hut eioilies, food and drink slial! la; gtvt'ii to 
them itnd tln-y shall livii eiose to the family house” 
(XI, 1X9, H. B. 10.. V^olnine 2.‘.. page 1(19). 

Opoii Ihi.s pa.ssag(u threti of tin* (lommentators 
of Alaim, nanu'Iy, Medhatitld. Barictjnu Nuniyiui and 
(lovitidaraj, oli.^erve that jn-ovisiou i.s necessary for 
till? residence and sttlisis!(‘nee even of falltm women, 
so tliaf they may have no ftnujitiition to proceed 
further in tin* path.s of vice (Mami, edited by Maudlik, 
page ll."9 and page 1.77. Appendi.x). 

I'o the .saint! elVeet is tlu! following pas.sage from 
the Institutes of Viijiiavalkyu : 

■■'J'liis very ctn'eiiiony is ordaimai in tlio case of 
tlegraded wmiicii. They should ho givttn dwelling 
rotuii in the vieiiiity of tlie house, provided with food 
and clothing, and he guarded ” (111, 297, Matidllk, ])age 
279). 

Vijnuneswara coniineiiis upon tins passage that tlie 
fallen women slioiild lie allowed footl Just sullicient 
to sustain life and ti ))it‘ee of soiled cloth ; lie adds 
that she should be rejiroved and admonished nob to 
have interc,our.sc with another man (Mitakshara ISd. by 
Hetlur, {lagc 1.1X2). To the same eflanit is the comment 
of A])ararka (Pootui edition, jtage ISO.S). 

ft is fairly clear from the passages tilready quoted 
tiud the performance of ceremonies, .similar to ob.so- 
({lihil ceremonies, by the kindred of a person wiio is 
guilty of a heinous sin and has thereby become an 
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outcaHt, w iiulk’utiva iiotof tlio fac-i tliat lia is civilly 
dead Iml rather of tlie fact tliat his K<jc‘ial rights have 
been Htispendcd and sucli rights may be rc'vivcnl ])y 
the pcrformajicc of the approja-iate cereiuojiies and 
penances. This is supiiortcd by the express .slatcnnent 
of Apararka in his Coiinnonlary on ATijuJivalkya (If I 
294, Poona Edition, page 120.5), tliat the outcast is, 
from the linu> of the pcrforniancc of (lie ccrcmonios 
descrilied, to be excluded from all .social and religions 
pcrforiuanccs and no one is to have intercourse with 
him in ordinary life. Ai>ararka supports tliis view by 
fiuolations from the Institutes of Ganlama, Vasistha, 
Sankha and Likhita. This is further conliruied by 
the fact that the social rights of tlie outcast may 
he revived upon the i)erformance of the prosciahcd 
penances and ceremonies. This is elaborated in tJie 
Prayasehitta Viveka of Sulai>uni, in whicli heinous 
sins which cause degradation are dAdded into nine 
classes. For sins of eacJi class pejiances, ceremonies 
and gifts are iircseribed, and these vary in tusi^cet of 
diJfereiit sins eveji in the same class, accordijig to 
their gravity. A convenient summary of the dill'ej-ent 
classes of sins and of the re.spcctive penances and 
cei'einonie.s will be found in the Babdakaliiadrtuna, 
Art. Praijasclntia, Volume pages 321 — 3(i4. The 
view that an outcast is not civilly dead is further 
.supiwrted by the fact that the kindred of an' outcast 
have to iierforin his ohsequud coi-emonies after his 
death. Thus, in the Chaturbarga Chintamani of 
Hemadri (Asiatic Society’s edition. Pariseslclianda, 
Volume III, page lOGl), it is stated that tlie obsequial 
ceremonies of an outcast, or of a i^erson who has killed 
a cow or a Brahmin, are to be -performed after the lapse 
of one year from his death. To the same effect is a 
passage in the Agnipuruna, in which it is staled that 
salvation is effected of a person who has killed a 
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Kralimin or a cow, or wlio IniH coin in it ted flve heinous 
sins or who is guilty of inp:ratltudo, if funeral obla- 
tions are oifored for the benefit of such jierson at 
Ciuya (Babdukaliuulruina, Voluino III, pag-e 24, Ai't. 
Patita'). In fact, Chapter XXII of the Parisesklnmda 
of the Chatiirbarga Oliintanmni of Hemadri (Asiatic 
Ro(do!y’s oiiitioii, Volume 111, page lOo?) shows con* 
<'.liisi\a‘ly that obse((ixial ceremonies of an outcast 
should be porformeil by his kindred for tin*, pnriiosc 
of bis salvalinn. To tlie same effect is tlic statement 
in tin' Institutes of Visnu (XXII, 57, S. B. B., Volume 
7, page 95) : “ On the death day of an outcast, a female 
slave of his must upset a pot wdth water with her 
feet, saying, ‘drink thou this.’” In fact, there is no 
foumlution for tlie position snggosted by tlie axjpeihuit, 
namely, tliat wiieu a person becomes an outcast he is, 
in the conteni])Jarion of Hindu law, civilly dead for 
nil purjHjses, and tliut tin? tie of relationship whicdi 
conneeted. him with his kiiidrcfl is completely severed. 
The rites which are directed to he performed by his 
kindred wlum he iteemnes an outcast are intended (o 
emphasise tiie complete exelusioii of the outcast from 
all social and religions jierformanees. Tins view is not 
opposed to thal adopted hy Kughuiiandan in the passage 
from his I nslihih's (Volume I, page 514) vvhoro he dilfer- 
eiitiates hetween the two-fold property of a heinous 
sin, namely, lirst, its eatuicity to cause tlie sinner to go 
to hell. ami. secondly, its enpaeity to cause exclusion 
from social intercour.se; the former effect cannot bo 
avoided wiien I lie sinful iict is intentionally committed, 
Imt the sei'ond rati he removed by the performance 
of penance and the sinner j'eslored thereafter to .social 
intercourse. Rugliumuidan- does not hold that ti iiersou 
guilty of a heinous .sin thereby cancels the tie of 
kindred which hind.s liim to hi.s relations. Stress, 
liowever, was hiid upon a jiassage of the Dayabhaga 
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(I, .*0 ) in which Jiinutstvaluiua olwcrvcB IhafcHoiiH have lais 
not a riffht. of ownershij) in the wealth of the living iiiraiAr, 
l)arcntH, hut in the' eslate.^^ of imth when dpcea.scd, and Hmau 

?L 

addH that this mean.a “ not, mere dendso, but also tho twi-uha 
slate of a jHU’son de/friaied. ^fone into retirement, or tho 
like.” ThivS passajrc. however, is clear]}' of no assi.st- 
ane(i to the aj)jadlHnl, because it merely asseitsthat 
ri^dit of pro])erty is annulled by de^^rudatiou. Tliat 
tliis is (he true iniiioit of the ptissa^^e is clear from the 
Dayalattwa of Jtaghu inuidun (Chajder I. paragrajdis 
h — 11) wliere lie imints out with reference to the text 
ef Narada quoted by .It miituva liana in the Dnyaliliaira 
(1, ami exiiounded in (1. l-liid, sons arc entitled 
lopui'iilion if tiie ia^’lit of jii'rqierty of tlie parent tie 
annuiled by death or by degradation. This obviously 
refers to an entij-ely different problem. We are not 
now concerned with Lie question, w'liether a person 
who has committed a heinous sin and has become an 
outcast may not only be excluded from inheritance 
(Dayabiiaga, Chapter V, paragraphs 6 — 13), but may 
also lose all rights of property, or whether such a 
comprehensive projiosition can he reconciled with the 
view accepted by their Lordships of the Judicial 
Committee in the case of Moniram Kalita v. Keri 
Kolitani (1); nor need we determine whether the deci- 
sion in Bheonauth Kai v. M^^ssun^aut Dayamyee, 
Chowdrain (2), upon which much stress was laid by tlie 
appellant, can be treated as well founded on principle, 
in HO far a, s it ruled that an adopted sou forfeits his 
lights in the estate of his adoptive father by reason of 
intercourse with a Mahomedan woman, subjecting him 
to the penalty of irrevocable expulsion from caste. 

The question now under consideration, isofan entirely 
different character ; we are called ujjon to determine 

(1) (1880) r, L. R. 5 Calc. 776 ; (2) (1814) 2 Mac. Sel. Rep. 137 ; 

L. li. 7 I. A. 115. ' 6 I. D. (0. S.) 462. 
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vvht'f.lHM', wIk'i-o ii woluati lupses into prostitution, 
the ti(^ of liei‘ reliitioiiship witli her kinclml is Hevered 
HO !iH to reiuh'r it iuipoHsiitle for the kindred to cluim 
her esttite hy inheritance. As already stated, the texts 
do not su]>]iort the theory that the tie is so severed. 
No doubt, there is the opi nion of Mr. J. 0. 0. Sutherland, 
in his Synojxsis of the Hindu law of Adoption 
a])pend(Ml to his translatioTi of tlio Dattaka Miman.sa 
and Dattaka Ciiatidrika. to the effect tliat the luotinir 
of an infant itiay p;ive liiin in adoption oven during 
the tih'time of her huslnind who has i)ermanent]y 
einif»ratcd, (altered a religions order or become an 
outcast, liecause, being civilly dead, ho would be 
regardt'd as virtually deceased. No authority, how- 
ever, is mentioned in sujiport of this jiroposition, in so 
far as an outcast is concerned ; on the other hand, 
the passages in the Dattaka Mimansa bScetion IV, 
pnragra])hs and 10) and Dattaka Ohandrika (Section 
I, ]iaragra]»lis 7, 31, 32) mentioned, refer to cases where 
the husband has disappeared or has entered a religions 
ordm*. Hut, even if there were any autliority for the 
(‘.'dension of the rule to a ca.se where the hmshand has 
ht‘come an nuteust, it might he defended possibly on 
the theory that the father, by his expulsion from caste, 
had been deprisu'd of that right of guardianship over 
his child which alone Would entitle him lo assent to 
the adoption of the infant into a different family. In 
any event, Mr. Sutherland doe.s not support lii.s theory 
of civil death of an outcast hy reference to any 
authorities, and it is significant that, in the preface to 
his work, he candid!}' admits that tlie synoiisis 
poBS(‘sscs no intrinsic authority whatsoever, and that 
of the propo.sitions it contains many are dubious and 
some may prove erroneous. Wo take it, therefore, 
tliat the appellant lias failed to establish the theoiy 
that when a woman lai).ses into iirostitutlon, the tie 
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of rohifioiisliij) which conuccls her with her kindred 
iH tluircby dis.solved, so iiH to jinike it imp(js.sil)lc for tlu' 
kindred to claim \un' stridhan property by ijiiieritanco 
by rca.son of the relationship in whicli they stand to 
her. It is o])vious that the adoption of snch a theory 
would have rendered it necessary for tlie Hindu law- 
givers and comnientator.s to provide a set of rules 
ref^ulatinp' succession to tlu; ])rope'rty of a woman who 
has adopted the life of a prostitute. That prostitutes 
existcsl and were recoi^niised in ancient Hindu society 
is chiar from the passage of the Mitakshara to which 
rtiferenct! has already been made (Mituksharu. Retliir’s 
edition, t)age llO.a; Girish Chandra Tarakalankar’s 
translation, page 121). It is extremely iinj)robal)le 
that, if the tlieory suggested I)}” the ap])eliants wore 
well foimdcd, the doctrine would be left to bo inferred 
from casual references, and no provision would be 
made to regulate suc.c^ession to the estate of a woman 
who has lapsed into prostitution. On the other luuid, 
i( may bo conceded that cases f)f this description would 
rarely find their wa^M'nto Courts; respectable people 
would deem it a degi-adation to acknowledge relation- 
ship with a fallen woman, imicli less would they 
be ready to claim i)j’operty which represented Ihe 
wages of lier sin. It is remarkable that this feeling 
led Chanakaya to lay down in his Arthasastra that 
the estate of women of this class taken by the King by 
escheat in the absence of heirs should be given away 
by him in charity (Arthasastra of Kaiitilya, Mysore 
edition, page 161) ; but Chanakaya undoubtedly con- 
templated that the estate would not reach the hands 
of the King till there was a complete failure of heirs. 
The same idea x>6rvades a i>assage in the Vatsyayan 
Sutra (Jaipore edition, page 317) where it is stated that 
the wealth of a fallen woman may he taken in gift by 
a Brahmin for religious purposes, if it does not reach 
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liiM icitid.s Biii tho po.siti(»ii is cMitiroly 

iiHiAui. wlu-.n tlu> kinUr(‘<l of u wmnuii who has lap.sed 

SiwiiA info pro.sUtiiUnii lay cluiin to her oatato xi])on hor 
Tkiitka Atuith. Th<' more fiud of llio doffrudcd life she led did 
(-IIAKA1 Kot st‘ver the lie of ndalionship ladweeu her and bej- 
kiiifired. and tluiugh she might have been disqualified 
as an heiress, tlnn’e is no reason why her undegraded 
iviaiions shoii]<i iiol, if lluiy are i)rei)ai'ed to imt 
foi'wa rd llie elaini, take her stridhan estate by rigiit of 
inlioritainan 


It ha.s earnestly (‘ontended, li()W(iver,on i)ehair 
of the aiqielhuit, that this \'ie\v is directly oi)posed to 
what lias been regui'ded as settled law in the Courts of 
tins I’rovinee since bSb!, aJid should on that ground 
alone be rej)udia.ted. We are clearly of opinion that 
this contention ought ind to ])vevail. It is true that 
ill the case of Tara Mu hum' lioanca v. Motee BniiMDire 
(1), it was held that the tie of refationship is .seAUired 
fietweiMi a aiarriisl and respectable daugliter and her 
mother wlien tin' latter adopts tlie life of a prostitute. 
This deeisioii was fonnded upon an opinion of tlie 
Pandit of the Budder Court wdiicdi is supported neitlier 
liy any statement of reasons nor iiy any reference to 
the original texts. On the otlier hand, in the Matsya 
Pumna. as cptotetl in the Sabdakalpadruma, Volume 
ill, {lUge it i.H expressly stated that there may bo 
fallen persons who cannot be forsaken and, as an illus- 
tration, iti.ssaid that although eider relations who may 
liuve lapsed Into prostitution, or liave otherwi.se fallen, 
should be abandoned, yet the juother should never be 
so treated, and tbe reason assigned fortius preferential 
treatment is that tlio mother who has borne and bred 
the cliild i.s the greatest of all relations. It is unfor- 
tuiiule that tltis decision of the Sadder Court, based 


(!) (1846) 7 M(U!, H.,4. Rep. .825 ; 8 1, 1). (0. S.)247. 



V(»L. XL.] (lALODTTA HRfilLH. 

(jti Hucli doubtful uuihui'ity. Hlioukl have Ihh'Ii suhst^- 
(jiuMitfy uocejdcd without ([tu'stiou /?/ tJic r/oud.s of 
Kamins\j»io)\ey IhovahiY), Sanui Moyoo Beu'Ci v. 
Mocrofarij aj Bfafei'i). But the jiusilion vvaK doiihtiid 
ill Bhiitnufh Mondol v. Becrettiri/ of io), Sfoxhiri 
Ikismt V. Ch'uxm Daw (J) Tri-para Charan 

llannorjen v. IJarwiatl Da.Hsi (o) and in tin* refej-riii^' 
oi'dei* ill tlic oaso of Chaloo Kurmi v. Raiarant 
Tmoari {Vp. 1 1 is clear, thuvcdore, that (lie course of 
decisions in lids Court fui tlie j)oiiit since IHiti has not 
1)0011 iiiiifofin : Dari Lai Rint/ha v. Blip Maniori 
Biiniio'iii (7). Jn the Madras Hi^di Court, tiie ile(asion 
ii] Tain A/aiuirr Dossrn v. Motee Bi lit ranee (S) was 
followed in Sivasanyu v. Aiinal (9j. wlii(di was 
acco[)te<l as ^n)od law in Naramnnu v. Oang-n {U)). 
But in tlie later ease of Bnhharaya Riliai v. 
Bainasanii Pilla.i (11), tlie learned .'ludges of tlie 
Madras Higii Court O-Kpressly dissented from tlie pro- 
])osition that de;^radation on account of uncliasiity 
entails, in tho eye of the law, comiilete cessation of the 
tie of kindred between the fallen woniaii and tho 
nien)})ers of ber natural family, or between her and tho 
members of her husband’s family, observing that, in 
their opinioji, the circumstance that iji general it is 
opeti to an outcast to resixmo hits former iiosition .after 
expiation (Viramitrodaya, Ohajiter I, Section 52) 
strongly pointed to the view that degradation had 
the effect of rendering dormant at best tlie tie of 
kindred. (See Laws of Manu, XI, 60, 177-178, whicli 
prescribe tho penance for the exiiiation of an 


(1) (1S94) I. L. K. 21 Oale. 697. 

(2) (1897) I. L. R. 25 Calc. 254. 

(3) (1906) 10 0. W. N. 1085. 

(4) (1907) 6 C. L, J. 372. 

(5) (1911) 1. L. R. .38 Gale. 493. 

(11) (1899) I. 


(6) (1909) 11 0. L. J. 124. 

(7) (1912) 17 0. L. J. 459. 

(8) (1846) 7 Mic. Se). Rep. .32.5. 

(9) (1889) I. L. R. 12 Mad. 277. 

(10) (1889) T. L. R. 13 Mad. 133. 
R. 23 Mad. 171. 
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;i<liilit‘roiH woiuuii ; it i.s lighter or heavier according 
fo the ciiHUi of tlui lualo ofleudor : 8, B. B., Voliiiiio 

2.'», page 1()7 ; see u!so|Vasistha, XXI, 8, 12 — 18, 8. B. B., 
Volume 11, ])age 112 ; Vishnu, LJII, 8, 8. B. B., Volume 
7, inige 171). The same view has been adopted by 
tile Alluhaiiad High Court bi the cases BisJteshnr v. 
Aiitfn Glif)Iaiii(\ ) and Narahi Dasv. Tirlok Tmat'i. (2). 
Ill some of the eases, again, a question of competition 
between a degraded and an tiiidegraded person has 
arisen for consideration, and this, in fact, was the real 
<|nestion liefore the Hudde.r Court in Tam Miinnee. • 
Alotce BHiieanmij^) ■, so also was the question 
directly in issue in Sioamntjit v. Alincil (4), and Nara- 
Hdnun V. (iaiujif, (.a). That question :of preferential 
right does not require consideration in the case before 
us, and we need not consequently deterinino whether, 
as stall'd in Hnliharaya Pillni v. lianiasami PiUai (d), 
the claim of th.e degraded heir may be preferred to 
that of the undegraded heir of equal degree on any 
“ eipiitable jirineiple.” 

The e.Ktent to whieh divergence of judicial opinion 
is im.SHiblo in cases of this decription is ■well indicated 
by the ileci.sion in UampraHad v. Ait. Snhn Bai (7). 

In that ease, one Rad ha was legally married to one 
Matt Lai, but iiianj’’ years before her death slie aban- 
doned her husband, adopted the life of a prostitute 
and lived a.s the niistres-s of Raihhaiigi. Upon her 
death, lier jmqx.'rty, wliich had been received liy her 
from her paramour, was claimed, on the one hand, by 
the daughter of her sister, and on the other, by a son of 
the brother of her husband. The claimants were both 
of them uudegraded, but the defeiidaut, the son of the 


(1) as70) 2 All. u. u. i{. .st)0, 
G) ewi) I. L. It, 29 All. 4. 

(A) (1K.}(:) 7 -Muc. Si t. K,.p. 325 ; 
K t. I). (0. iS.) 347. 


(4) (1889) I. L. E. 12 Mad. 277. 

(5) (1889) 1. L. B. IS Mad I3,S. 
(r,) (1899) I. L. E. 2.3 Mad. 171. 
(7) (1908) 4 iVag. L. E. 31. 
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liusbaiid’.s hrothor, re-sisted tlio elahn of the i)laiiitifl, 
tlie si.ster’.s daughter, on tlie. ground that a.s a re.spec- 
tahle woman she was not entitled to .sncc‘<3ed by in- 
heritance to the e.state of lior mother’s .si.ster, who had 
become degraded by reason of lifelong ])roHtitution. 
Th(! .liidicial Commissioner declined to accept the 
contention that when a woman has lapsed into 
prostitution she becomes civilly dead, with the result 
tliat tlio tie of aelatiouship which connecds her to lier 
kindred is completely severed. Ee held that no tie of 
blood caji be destroyed by unchastity, whatever 
jiersonal disability may be imi»osed by cx])ress ])ro- 
visions of the law uiion the person who has become 
unchaste ; consequently, where inheritance is a right 
arising out of consanguinity, the unchastity or 
degradation of the propositus ov xoroposita, as the case 
may be, will not divoid the descent of proi)erty, save 
where there is an express provision. In support of this 
view, reliance was jilaced upon Musammal Qanga 
Jaii V. Qhasiia (1), Advyapa v. Budrewa (2), and 
Kajiyadu v. LaksJmii (3), and doubt was expressed as 
to the view adopted in Bamnath Tolapaltro v. Bimja 
Sundari Dehi (-1), Bamananda v. Bai Kishori 
Barmani (o) and t^andari Letani v. Pitambari Letani 
(6). The learned Judge, however, proceeded to hold 
that prostitution on the part of the wife, during 
the lifetime of her hn.sbaiKl, had operated to dissolve 
the marriage tie between them, and that they had 
ceased to bo husband and wife, with the result that 
upon her death neither her husband nor any persons 
claiming through him could take by inheritance her 
stridhan property. This view, it will be observed, is 
founded upon the theory that kindredship by blood 

(1) (1875) I. L. R. 1 All, 16. (4) (1898) 1. L. E. 4 Calc. 550. 

(a) (1879) I. L. R. 4 Born. 104. (5) (1894) I. L. R. 22 Calc. 347. 

(3) (1881) I. L. R. 5 Mad, 149. (6) (1905) I. L. R. 32 Calc. 871, 
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si.iu)(i, in t!)(' iiiultrv of disKolulnlity, upon an entively 
(liflVrcnit foolitiitr from ilm tie of marriage, which, 
aec’ording to flic l(‘ainc(i .Indge. is essentially and 
tu'C<-KS!ii'ily a contract though clothed with sacra- 
tiieul.. The hairiu'd .liidge very emphatically expres- 
sed the ofiiidon that it would be anomalous to hold 
that!) inarrii'd woman wlio has lapsed into prostitu- 
tion diii'ing the lifetitm; of Iier husband is still a 
^vi^e. l)iit that she has not a singli* conjugal right or 
claim attached to her wifehood, that her ]iTiMlK.uid may 
think her as dead in resjaict of ait rights given to her 
and alt obiigations impos(«l on Jiim .by the marriage, 
such as mainhoiunee, protection, Bo<!iety, and in- 
heritanee from liiin, while he retains all his rights as 
a lin.shand. inelndiag that (tf siiceisssion to lior separute 
estate, pruiii this point of view, it wiis not diliicnlt 
to reaeii 1 he (UjiHdusitin that wliere it Bialnuin hus- 
band totally am! finally aliandons his AVifo on the 
groufxl of nnehusiity, inexi»iabh« or iinexpiak-d, so ;i,s 
to destroy all her presanli and future claim.s on him 
iiiid his inherilaiice. the ndationshij) of marriago is 
(iis.solved, .so far us it sustidns the civil rights and 
obligations (tf hnsbiiiid and wife infcc sc. The same 
view was adopted in Mohiir'ani v. ThiUmr Pt'oshad 
fl), ■'vhcre it was ruled that property acquired by iiii 
unchaste widow hy prttstitution ciumot strictly Ite 
culled \n\v Htridhan iti the leclmical souse of a wife’s or 
a married woman’s in-operty. timl that property so 
aequire,d goes to her illegitimate child and not to the 
member.s her hushand’.s family, upon whom the 
widoNV ha<1 no <rltdin.s wiiatevor after she began to live 
vvith her [»aramour. It is not Jieces.sary, for our 
jnusent pnri)ose, t o e.vamine the question, by no means 
free from dilficulty, as to the true nature of Hludu 
marriage, and the still more difficult question, 
(I) (1911) 14 Oudh CasoH 234, 
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wlietlu!!- tlie murriaH’t^ tio is dissolved jukI Mso relafion- 
sltip of Imsband uiul wife atiiiullcd )>y flie la]»se of tlie 
wife into ]>roHtitutioii. Xor is it necessary to ('Xaniine 
the filrthcr question whether, assuming I'lie inarriago 
tie to i)o incapable of dissolnlion e.v<‘n by r<faso]i of 
[irostitatioj! on tlio part of the wife, tlie sister's 
daughter or lius!)and's brotliers son would be the 
])ref(‘rential Inur to jiroperty aci|uired by lao' as a pro- 
stitnt(!. The leaiaied .liidieial Commissioner held that 
no HiJidii law-giver, with his high ideals of hnnaie 
cluistity and of spiritual atlinity ])etween heir and 
pi'opositus, would place the Imsband in the list of lunj-s 
to the acquisitions of his fallen wife by and during 
her degradation. Tn this view, the .Tudicial Cumniis- 
sioner hold that tlie plaintilf, who was governed liy 
the Bombay school of Hindu law, was entitled to 
what was described in Mmiilal Beimdal v. Bai 
litnva (1), as stridhan “improper” of her motlier’s 
sister, on the groumi that the defendant as the son of 
her husband’s brother Avas either no heii’ at all, or if 
an heir was bound to be postponed to the plaintiff. 

Upon an examination of the original texts and 
upon a revicAvof the judicial decisions on the subject, 
we hold that the more fact that a Hindu woman has 
adopted the life of a iirostibute does not sev^er the tie 
which connects her to her kindred by blood, and, 
that consequently, the property of a Hindu 

woman vrho has adopted the life of a prostitute passes 
upon her death, in the absence of nearer heirs, to 
her brother’s son as an heir under the Bengal school 
of Hindu law. 

It is conceded that, as lield by the Division Bench, 
the plaintilf cannot successfully claim the arrears of 
rent imrcluised by liiin. The decree of the Court 
below must consequently lie modified to this extent. 

(1) (1802) I. L. K., 7 Bom. 708. 


191.8 

lilflALAL 

Hinuha 

TwI’UBA 

Ohaba.x 

Hav, 



im 


191.1 

IliiauL 

Tiirriu 

llA\, 


19(1 
Si arch 4 . 


INDIA'S LAV¥ HWrOIiTB. [VOL. XL. 

Ill this view, iluMleem* of tlio Kdbordinute Judge 
mii.st, ho idliniiod, HuhjocI, 1o tlio vuriutiou meufcioned. 
Tlio n-siioiuloiit will have Ids oosts of the hendiig, 
as well hoforo tin' Division iJoncli as lieforo tlic Full 
Bonoh. 

S. M. 
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AN AND MAllANTl 


I.'. 

(i AN KKII MAH KSWA li* 

-Jati'i (fV Plhj rim prajitt^ from^-Priffst^ 

(ijiirr of --Pritriurml imolernrif Act {III of 1(107), h\s’. ;i(i) (r/), 
AJic), l(Kt% /•/, i?— ^ Tralef 

\Md‘n% mi d}»}udil t(» tlio UoiU’t i»y a eroilitor in iimolvoncy 

n;.?aiii“4 a idmelilsmiul onior of in favour of tho iusulvoui who wuh 

a pdmki oi prit attaohol to iho toiuplo of Ja^'auuutli at Furi, aii upplloa- 
tioii was liialo for tlio a|i|»o!ul}iioul of a roeo-ivor in ro8|ioot of iho hnsiueHM 
of Iho iiiHolveiit, whioh iroii^iNtoil in rootHviniL*’ pilfiriiuH, lioii.siii^jj; thojii^ 
fooiliuo thmiL lookiuti; afi(*r thoir <*oiHfort, au<I {lecouipaiiyhii.* tlmiii to the 
toinpli' of in roturii for a foo from the khhI jdl^ 4 »TimH uj tlm 

uateu'o of a voluiUary |iauooiit, tito ohjoct of tho oroititor heiug not to Bto|> 
tho huHiiiort hul to ourry it on, bo that thi‘ iiisolvvut pncwl may ho cou.. 
Btautly atloiaiot! hj tin? ri! 0 H*ivi‘r, who luay taku pOBHosmou of all his 
oanii!i|.»H : 

Held, that wiiat thfi priont ilitl for the pi'i^i^rhiiM ooiihl not appropriately 
ho sle^orilMul as hii.siuf'As within tho mi'anin^- of ekiiKu (o) of a. 20 of fcjio 
Provitioial InnolvoiKy Aet ; ami that the (‘xerciBc of hiK eallfii^ hy the 
iiiKolvoiit, imfler the oirciimslaiieoH Ktatwi, could uot ho deemed a “ fenulo ” 
witlau till! meatdu;^ of Bub.s. (/) of h. 40 of tlie Pruvincial luKoIvoucy Act 

^ Civil Unit', No. !71 of 1911, for the appointment of a Beceiver in the 
matter td apiical from Onj^imil Order No. 648 of 1912. 
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Held, uIko, lluit <)r<iin;ui!y tln‘ liiiHint'Kh ci' tlic iiisnlvmit luiiilit Ik' cmTii'tl 
uii liy thu reci-'ivi'r, imt with u Mi.'W to jirthil. but tuily in so far as might he 
iieocKsary fur the benetii ia! wimliiig tip ef tin* same. 

K.r jiartc limmannel (1) ftiiluweil. 

The flini‘reiiee between a reeeiver and a ni.anager e.xpliiined. 

In re Sfurn liivter (Did Milford Eoibray Co, {'i), M“its fUeiiiinth/ji Co v. 
Wbiniif.^ {?>), In re Lfciti Iloicl (*I), Boehm v. Guudall (5), tmii lu vc 
Acvdiyalft C'idlirrt/, Lit, (ti), referred to. 

The facts arc as f()lio%Ys. The opirosito iiarhy, a 
Jafri bcloitjtfed to a family of licrcditary ftricsts 
attaclied to tlic tcmi»lc cf JtifJtiiniiatli, at I’uri. and lie 
incurred debts amomitiu” to nearly a lakli of rupees, 
his assets beitig only about Ks. 20,000. Uji the .5tli 
April, 1012, he itpplied to the District .Ttidffe <if Oiittaek 
to be adjudicated an insolvent, ami an adjudication 
order was made on 2t)th .December, 1010. Snbscqtientiy 
on 1st April, 1912, the in, solvent applied for a condi- 
tioiiiil discbiirgc under section 41 of the Proviticial 
Insolvency Act, which was made on 8th October, 1912, 
and apuiinst this order one of the creditors i^referred 
an appeal to the High Court. In the meantime, the 
Nazir of the Court below ■was du’ected to sell the 
property of the insolvent and to distribute the sale- 
proceeds amongst his cretlitors, the insidvcjit being 
idso directed to bring the sur])las of his after-accpiired 
property and earnings into Court, after keG])ing an 
annual sum of Rs. 540 tor the support of himself and 
his family. During the pendency of these proceedings 
the District Judge of Cuttack had apirointed several 
receivers from time to time who had carried on this 
“pilgrim business” at a loss, having had to incur 
fresh debts Cor that lau'iJose. On the 2oth November, 
1911, the learned District Judge, with regard to lire 

(1) (1881) 17 Ch. D. 35, 39, (4) [1902] 1 Ub. 332, 333. 

(2) (1880) 14 Oh. D. 645, 653. (5) [1911] 1 Oh. 156, 158, 

(3) [1912] A. 0. 254. (6) [1912] 1 Cli. 468, 472. 
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appointment of a new receiver, had directed that the 
insolvent himself, and not the receiver, should conduct 
his own “pilgrim business,” but make over to the 
receiver ail his earnings over and above what -was 
necessiiry for his support. 

In view of the income and profits exjjected from 
the large influx of pilgrims at the Dole Jatra festival, 
the creditor, appcdlant, applied to the High Ooiirt 
for the Hi^poiiitmeut of a trustworthy aud cin)abio 
recei ver. 


Balm Busil Madhav MnlLik and Babu Gharii 
Ohandm Biswas, for the petitioners. This is 
eminently a fit case for the ai)i)nintment of a 
receiver. The insolvent’s assets are said to be about 
Rs, 20,000, but bis total liabilities come u]' to about 
a lakb of rnpce.s, of which nearly half bus been 
proved by me, aud though the adjudication was 
made us far hack as JJeemuber, lOK), none of tin' 
creditors has up to now got u single pice. We say the 
iiisolvetit carries on a large and profltabie business 
as a panda of tlio temple of Puri, and with dius super- 
vision and control it may he Jiiade to bring a snl)stan- 
tia I income to the estate for the lieiudlt of the (uwii- 
tors. It is r|iute jiracticahle to hav<i a tv<‘(‘i\mr of 
the “ pilgrim husiness”, provided a suilaliht persoji is 
ii]ij.KMnted. As a luatter of fact several rcscoivers were 
appointed from time to time in the lower Court iu 
respect of the insolvent’s business, hut the j-eason 
that they were not suecessftil is that they were all 
niifaniiliar witli /a/n husiness. If desired, the insol- 
vent hiin.'^elf jnay he permitted to curry on the priestly 
pari of the duties, leaving the eolleelions and cash 
transaclions solely to the receiver, who will liave 
contrid over the khala hooks of the panda, will keep 
and dieck the uccounts, and altogether exercise a 
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general supervision, witli a view t,o see tliat no loss is 
oeca.sioTjed to tlie Inisimss.s by uiiy wilful default or 
negligence on tlie part of tlic insolvent in .securing or 
entertaining the pilgrims. Unless a .strict and vigilant 
chock is exercised over his dculing.s, there is every 
chance of his mi.sappropriating the earnings, and from 
the natiire of things, if lie does so, the chances of 
detection are almost nii. 

Under section 18 of the Provincial Insolvency Act, 
the Court may, at the time (»f adjudication, or at (an/ 
timr affnavards. appoint a receiver for tlie i)ro])erty 
of the insolvent, and tlie '‘pilgrim business” is pro- 
perty within the moaning of this sectioji. “ Court ” is 
defined in section 2 (/) (g) as the Court exoi'cising 
Jurisdiction under the Act, and would therefore 
inclnde the High Court as a Court of appeal by vi rtuu of 
section 47 ; see Abdul liamh v . Basiruddm Ahmed{V). 
This is also a case wdiero your Lordships will exorcise 
your inherent Jurisdiction under section 151 of the 
Civil Procedure Code for the protection of the interests 
of the creditors. 

Babti Siiresh Chandra Chakr((barty, for tlic 
opposite I'larty. No case has been made out for the 
aiipointment of a receiver. Several rcceivei's w’ore 
appointed before, bat none of them benefited the 
estate. Furtheianore, since the order of discharge now ‘ 
under appeal was made, the Nazir of the Court helow 
has been directed to sell the property of the insolvent, 
leaving only that to him which is necessary for his 
livelihood, and to distribute the sale-proceeds among.st 
the creditors. In the order of discharge, again, the 
insolvent has been directed to bring the surplus of his 
after-acquired property and earnings to Court. I 
submit the creditors are not prejudiced. The estate 
is still practically in the hands of the Court. 

(1) (lOlOi 14 a w. N. f>8G. 
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Beskh'H, under section 20 (V;) of the Provincial 
Insolvency Act the receiver may only carry on the 
hustness <»f the iiisolvent so f:ir as may ho necessary 
for (lu! beneficial winding ni) of the same. The peti- 
tkiner does nut ask for winding up. 

Babn Stml Madhav MaUik,h\ reply. The provi- 
.sioms of section 20 are not exlunustive. Clunse (c) does 
not indicate that the receiver may not carry on the 
business, except for winding up. The powens of the 
receiver are wider than tho.se mentioned In section 20. 
Your Lorilships may, If necessary, make a joint oixler 
under sections 18 and 40 by a.ssoeiating tlie insolvent 
with the receiver in the Kii[i('rintendeiico and imuiage- 
nient of liis busijies.s. 

Mookkiwek and BeacijcroF’i' ;f.J. We are invited 
!)y the petitioner in this Itnie to iituke an order of a 
novel character. The opposite party belongs to a 
family of hereditary priests atiaclied to the temple of 
.lugannatli. lie applied to be adjudicated an insolvent 
under the Provincial Insolvency Act, 1907. An 
adjudication order was made, and sid)se(piently, under 
section 14, a conditional order of discharge wasi^as.sed. 
Against tluit order an upi»eal has been preferred to 
this Court by the creditor. The latter now applies 
for the ai)poiutment of a receiver to take charge of 
what is described as “pilgrim l)usiness ”, during the 
pendency of the appeal. The question arises, whether 
what is described as “pilgrim bu.sincss” is a business 
of which the Court will upprjiiit a receiver. It has 
been sfided fo us that the insolvent, as a hereditary 
priest, receives pilgrims, liomses them, feeds tlieni, 
looks after their comfort and accompujiies them to the 
temple of Jagaimath; for these services he receives 
from the pilgrims a fee, which is in the nature of a 
voluntary payment. It has been asserted on behalf 
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of the creditor that the insolvent earns a eon.sidemble 
sum of money in this way, and that a receiver should 
be ai)iKunted, if not to look after the conduct of tliis 
business, at aiiy rate to take i>ossession of tlie money 
as soon as it is earned. On behalf of the insol veil t, it 
luis been contended, on the other hand, tlnit under 
section 20, clause (c) of the Provincial liisolveiiey Act, 
the receiver nmy, by leave of the Court, carry on 
business of the insolvent so hir as may bo necessai'y 
for the beneticiiil winding up of the same, but that the 
receiver should not carry on tlie husLness in expecta- 
tion of lU’oflt. This contention is well rounded, and 
is supported by the decision in Exparte Eimmmut’l ), 
where it was pointed out that ordinarily the imsiiu'ss 
of Ihe insolvent may he carried on by the receiver, 
not with a view to profit, but only in so far as iiiay 
be neeevssary for the bcneflcial winding up of the 
same. The principle is well settled that the Coiii'ts 
are generally averse to assuming the management of 
a business, except as incidental to the object of the 
proceedings and for the purpose of closing it ui) and 
dividing the assets. In this connection, rel'eronco 
may be made to In re Manchester and Milford Bail- 
way Co. (2), where Jessel M. R. ex])lains the distinction 
between a receiver and a manager: see also MorSS 
Steamship Co. v. Whinney (3), In re Leas Hotel Co. (4), 
Boehm v. Goodall (5), In re Neivdigate Colliery (6). 

In the case before us, the object of the creditor is, 
it is admitted, not to stop the business, Imt to carry it 
on. There is a further difficulty in the way of the 
appellant; what the priest does for the pilgrims 
cannot approjmately be described as •“ business” 
within the meaning of clause (r) of section 20. The 

(1) (ISSl) 17 Cli. D. 3.5, 39. (4) [1902] 1 Oli. .332, 333. 

(2) (1S?0) 14 Ch. D. 045, 0,53. (.5) [1911] 1 0!^ 15,5, 168. 

(3) [1912] A. C. 254. (0) [1912] 1 tli. 468, 472. 
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I'Jis object of the aijpclhuifc is that the iuHolvent should 
,\xT7() ‘'‘•lid- he may be constantly attended 

MAtiAN-n by tlie receiver, so that the latter may take i)ossession 
(Janksh of idl Ins earnings ; lliis clearly is not contoiiiplated 
MAHKswAn, by seA-.frion 20. Our attention, liowever, has been 
drawn to sii]>-secti()n { /) of section 40 of tlie Provincial 
Ijisolveiicy Act, wIhaOi proAddos that tlie Oourt may 
appoint the. insolvent liiinself to suiierintend the 
manageinent of liis jiroperty or of any part thereof, or 
to carry on his trade, if any, for the benefit of the 
creditor. This is plainly of no assistance to the 
appellant, for the exercise of his calling by tlie insol- 
vent, under the circiiimstances stated, can not he deemed 
a “trade’’ witliin the meaning of sub-section (7) of 
section 10; besides, the creditor seeks that. an outsider, 
and not the insolvent himself, should lx* appointed to 
carry on this husine.ss. We are of o])inion tliat this 
order the creditor is not entitled to obtain. 

I’lu! result is that tlie liule is discharged, but there 
Avill be no order for costs. 


<J. B. 


Eld r; d ificluirf/ed. 
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APPELLATE CIVIL. 


Beftjre Je.nlmih CJ. and MullUik ,L 

CJIATKAPAT SINCJH DUOAJJ 

IK 

K HAL AO Sm(JH LACHMIHAM.* 

ApliPal to Prirp dounnl — AppUentlou for Inire tu apppal-—WhHheT 
appeal in Privy (Jfotnrll lien hi fia.srrt umhr (he Prur inrial Insolmtcy 
Art — Hiijht of ajfjieal to Piiry (.‘tunvil, tm what it — Lrtters 

Patent {(tf ISfio)^ rl. iPJ — Civil Procrdure Code (Art F of PJ(tS)^ ae, 
lOU^ 110, ami 0. XL\\ r. S — Prorbnhd hirndvenrij Art {^111 of 1007% 
SH. ‘JO, 4 7, 

The right of appeal frniu the lligli Court to tlie Privy Cnuueil rests tui 
cl. By of the l.elters Pateut (of 18h5) read with ss, 101) and lit) and 
0, XLV, i\ B of tlie Civil Procedure Code. 

The Provincial IriHolveiiey Act dues not interfere with any right of 
appeal to the Privy Council that may otlierwine exint. 

Boiulniy Biirmah Tradimj Corporation^ Ld, v. Doialji Cnrmdji Shroff (^) 
relerretl to. 

Where an iip[)Iicatioii for insolvency was dismissed under s. 15 of tljc 
Provincial Instdvency Act ami an ap^ieal was also dismissed in the Higli 
Court under 0. XLl, r. 11 : — 

Iteld^ that an appeal to the Privy Council was eoiupi'fcent if the matter 
was appealable in other ways. 

Application for leave to appeal to Hin Majesty 
hi Council by Cbatrapat Siiigli, a petitioner for 
in.solvency. 

On the 21st May 1909, one Ohatrapat Singh Dugar 
filed an application for insolvency in tlie Court of 
the District Judge of Mua*shklabad under section 5 
of tlie Provincial Insolvency Act. Various creditors 

^Application fur leave to appeal to His Majesty in Council^ No. 2 B of 

1012 . 


10 IB 

Marrh It. 


(1) (1903) I. L. ll. 27 Bum. -tin. 



686 


vm 


ClTATnAl^VT 

Binmih 

Dituau 


V, 


KHAltA(i 

8in<}H 

LAClBtlEASr. 


INDIAN LAW REPORTS. [VOL. XL. 

uppoai’cd to contest tlie matter. They contended, 
inter alid, that tlie ajiidication was not bond fide and 
fit to be dismis.se(l, as it was really meant to keep in 
abeyance the process of the Court in other matters. It 
was submitted on behalf of the petitioner that the 
qnestion whether lie had or had not committed acts of 
bad faith was to be determined by the Oorxrt, not at 
bids in'elimiiiary stage, bnt at the final stage when 
application would be made for an order of discharge, 
and it was farther submitted that the requirements of 
section 6 of the Provincial Insolvency Act having 
been fulfilled, the order of adjudication should be 
passed under section 16 of the said Act. The District 
.Judge, however, overruled the contention of the peti- 
tioner and dismis.sed the aiqfiication under section 15 
of the Insolvency Act, holding that the ajiplication 
was an abuse of the process of the Court. No evidence 
was adduced on behalf of any party before the District 
Judge. Thereupon, the ])etitioner preferred an aixpeal 
to the High Court, and at the hearing under 0. XLI, 
r. 11 of the Civil Procedure Code it was urged among 
other grounds that the District .Tudge of Murshidal)ad 
liati erred in law in deterniining at the preliminary 
stage whetlier any act of had faitli had been com- 
mitted and in di.smissi ng the application under 
Htu'tion 1,5 of the Provincial Insolvency Act, and that 
an order for adjudiefion under section 16 of the Act 
siiould have been passed instead. The appeal was 
dhsmis.sed. Tim petitioner then preferred an applica- 
tion for a nndi'w of the order passed under 0. XLI, 
r. 11. The application for review was rejected 
Thereupon, the petitioner filed this application for 
leave to appeal to His Majesty in Council. 


l>r. Rnshbeh (ry Ohoae (with him Bahu Hemendra 
iVc///i AV/i), for the appellant. The oixly .sections that 
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are iiecesnary to be noiiHidered an* eecUous 6, 15, 
16, 44(i) ami 47 of the Provijioial Insolvency Act. Tlie 
qae.stioii wlietlier an a|)i)licant is /fuiity of bad faith 
can. be considered only at the time of dischar^fe: 
Sheikh SaminuMin 'V. Sr hnati Kcuhimoyi D .S7 (I), 
Vday Chanil Maiti v. i?a/u Kumar Klia?x( (2), 
Kali Kumar Das v. Gopi Krishna Kay {ii), Girivar- 
(Ihari v. Jai Naraiu (4) and Jeer Ghetti v. liancja- 
sairmi Ghetti (p). As to what is abii.se of Conn's 
process, see Kx p irte Pabite.r (0). Where does the 
question of abuse of Court's process come in at this 
stage; S' The Court must declare if the conditions 
mentioned in section (5 are comiilied with. Tlie ques- 
tion is concluded by authority, it authority were 
needed, foi- the Act is clear. The reference to 
Woodroife J.’s judgment in an insolvency matter in 
tlie Origina l Bide of this Court in which my client was 
concerned was irrelevant. As to whether an ai^peal to 
the Privy Council is competent at this stage, I submit 
an npjieal lies under the Civil Procedure Code or 
clause of the Letters Patent. The Rangoon Lund 
.Aciiuisition Case, liauyoon Botatouny €ompa)iy, Ld. 
V. The Collector, Ray), goon (7), is clearly distinguish- 
able. Undei' the Land Acquisition Act only one 
appeal is alhiwed. 

[.Jenkins O.J. That Act is distinguishable.] 

The i)oint is fully discussed in The Special Officer, 
Sulsette Bioiklbig Sites v. JJasabhai Besayiii Moliivala 
(8). In Bombay Bitnyiah T’rading Qoi'poy'ation^ Ld. 
V. Doy'ahji Cursefji Shroff (9) the apiilication was 
under the Code, I think. If you see the arguments of 


( 1 ) (toio) ir, G. w. N 

( 2 ) (lyiD) If, u. \v. N. n:\. 

Cb (1011) in c. w. N. 1100. 

(4) (1010) L L. R. (32 All. (Ur>. 

(5) (1911) 22 Mud. L. d. 52. 


(0) (1894) [1895] 1 Q. B. 85. 

(7) (1912) I. L. 11. 40 Calc. 21 ; 

L. E. 39 I. A. 197. 

( 8 ) (1913)17 0. W. N. 421. 

(9) (1903) 1. L. K. 27 Bojn. 415. 
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Mr. Brunson Mr. LowiulcH ill tlio lust uieiitioiiod 
cast', you will liiid the point fully discussed. 

It would be ii very serious tliinj» if no appeal lay 
iimler tlie Provincial Insolvency Act. Then no appeal 
would lie under the Beng’al Tenancy Act, Probate 
and Administrathm Act, and Oompauies Act. 

See In the Matter of the Petition of Feda Tlossein 
(T I. llt'l'ure 1S74 concurrent tindinp,'s of fact did not of 
itself debar appeal to His Miijosty. In this case Mr. 
Kennedy contended that the section taking’ away the 
ri^dit of a])peiil in such cases was ultra vires. 

Here till that ctin be said is that the powers of the 
Iliftrh Ooiirt under the Letters Piitent are wider, and 
that tlu'y are not inconsistent with tlie Code. The 
case of Hnrrish Ghnnder Clioivdhri/ v. Falmuideri 
Debt (2) discusses ti (|ueHtion siniiiar to the pre.sent 
one. 

[JMXKiyH O.J. TJie dilliculty is that in the Insol- 
vency Act only ciu’tain sections are made axiplicia hie to 
the Code.] 

Si.n? Provincial Insolvency Act, .s. 47. 

Ilithn liatnehn ndra Maj unular (with him Baba 
Sarnfknmar Mitra tind Bahn Harihar Prasad Hitig), 
fur the respondents. The Coile has no application to 
this case — particularly that poition of the Code which 
deals with the Privy Council: see sections 46 and 47 
of the J-’rovincial Insolvency Act. Tlie appeal to the 
llixrh Court is contemplated by clause (5) of section 46. 
As soon as that is done, the force of the section is 
exhausted. Save and excejit section 46, there is no 
provision for High Court interfering. Under section 
47 only a limited axiplication of the Code is allowed 
When an aiipeal is preferred, the procedure is to be as 
laid down in the Code. The force of the Insolvency 

(1) (187!!) 1. L. li. I Cale. 431. (-J) (1882) 1. L. R. 9 Calc. 482 ; 

b. 11. 10 I. A. 4. 
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Act coutHiue.s ojily .so long ii case is pendiii/,' in the 
lower Court, and the force, of tlio Code so long the 
appeal is pending in tlie Higli Court. Kection 141 of 
the Code is not aj>plicuble and cannot l)e iinjrorted to 
section 4(1 of tins fuKolvency Act. 

hx Rangoon Botaloung Compamj, Ld. v. T}ni 
Colletdot', Rangoon fl ), it was Indd that no appeal lay. 

[.Tenkixb O.J. But an awartl is not nrdt'f or diso-eci 
nnder tlie Code or Lettons Ihilent.j 

Jhit the Privy Council did not procni.'d on tlntt 
line. They .sai<l lluf (V>do was not ap]dicahio. 

Wijethw' any aiitljorit.y but the Ihdvy Cormeil can 
give the riglit to apjaati to His Majesty i.s a wid<! 
question. In this ca.se .section 47 of tlie Provixicial 
lusolveticy Act would have been use1e.s.s, if an ajipeal 
to the Privy Council were contpetent. 

[Jenkinb O.J. But liow can you distinguish Bom- 
hay B%vrmah Trading Corporation, Ld. v. Dorabji 
Carnetji Shroff (2) ?] 

But ill the Coinixanie.s Act tliere i.s uo jirovi.sion 
that the Code is tipplicable otdy to certain scctiutis of 
that Act. Mookerjoe J. in Uday Chand Maiti v. Ram 
Knmar Khara (3) .say.s that most of tlie jirovisions of 
the Provincial Imsolvenc^" Act ax'o largely drawn from 
English law: see Halsbury’.s Laws of England, Vol 11, 
!>. 4{)7, us to the power.s of a Court to deciiue making 
an order on a petition for insolvency when it tiiids it 
to be an abuse of the proces.s of Court. 

The appellant liei-e evidently dkl not attack the 
findings of fact. 

Dr. Chose, in reply, on the question of abuse of 
Court’s process, referred to sections 6, 1.5 and 17 of the 
Provincial Insolvency Act, and submitted that he 
was informed by his junior that in the hearing 

(1) (iyi2) I. L. R. 40 Calc. 21 ; (2) (1903) I. L, R. 27 Bom. 41, 3. 

L. R. 39 r. A. 197. (.3) (1910) 16 C. W. xV. 213. 
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tinder 0. XLI, r. 11, tlie Jadgea were asked to consider 
the merits of the case, but declined. 

Jenkins O.J. This is an application for leave to 
appeal to Hi.s Majesty in Councii. 

Tlie applicant presented a petition under tlio 
Provincial Insolvency Act praying to be adjudged an 
insolvent, Imt his petition wa.s dismissed. From this 
order of dismissal an appeal was preferred to the High 
Court, but his appeal was dismissed under 0. XLI^ 
r. 11. There was an application for review, but that 
was refused, and it is in these circumstances that 
the present application has been made for leave to 
appeal to His Majesty in Council. 

The ‘lirst point we have to consider is whether an 
appeal lies. 

The right of ax)peal from the High Court to tlie 
Privy Council rests on clause .‘I'J of the Lettei's Patent, 
and this is elaborated in the Code of Civil Procednre. 
fiection KKl of the Code iirovides that “ subjeet to such 
rules as may, from time to time, be made by His 
Majesty in Council regarding appeals from the Courts 
of British India, and to the provisions hereinafter 
contained, an appeal shall lie to His Majesty in 
Conncil — fcO from any decree or final order paK.sed on 
appeal by a Higli Court or by any other Court of final 
appellate Jurisdiction ; (h) from any decree or final 
ordiH’ passed by a High Court in the exeivise of 
original civil juri.stiiction ; and (c) from any decree 
or order, when the case, us hereinafter piovidod, is 
certified to be a fit one for appeal to His Majesty in 
Conncil.” 

Keetion IK) deals with cases mentioned in clamses 
(a) and (ft) of .section lOi), and provides that in those 
eases the amount or value of the subject-matter must 
be a.s therein stated, and, whore the decree or final 
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order affirm.s the deciHion of t1)e Oonrt iTuniedialcly 
below the Court pMSHifr .such decree or final order, tlie 
appeal mu-st involve some siib.sfmitial qne.stioii of law. 

The procednre a.s laid down in 0. XLV, r. 3 of 
that order prnvide.s timt “ every petition .siiall .state 
the prronnds of api)eal and. pifiy for a eertilicale eitlier 
that, as regards amount or value and nafure, tlie 
case fulfils the refiniremonts of section 110, or tiiat 
it i.s otherwise a fit one for apjieal to His Majesty in 
Council.” 

In the present ease we are told that tlie assets are 
expected to bo five lakhs or so. and tlie creditors 
represent an indebtedness very inncii in excess of 
that. This is acceiited on hotli sides as substantially 
representing the actual slate of affairs. 

It is said that we have no power to grant leave, 
because no provision for aiipeal to Privy Council is 
contained in the Insolvency Act, and it is urged that 
sections 40 and 47 of that Act, if anything, negative 
thi.s riglit of apiieal. But I do not so read the 
Insolvency Act. In my ojiinion. by that Act there was 
no intention to interfere witli any right of appeal to tlie 
Privy Council that might otliorwise exist, and this is 
a ca.se wiiich comes clearly wntiiin tiie provision.s of 
the Letters Patent and of section 109 of tlie Code. The 
only question is whether this is a case which can 
properly be certified to be a fit one for appeal to His 
Majesty in Council : The Bombay Bnrmah Trading 
Corporation, Ld. v. Dorahji Q/irsetji Shroff (1). 
If has been suggested before us on the part of tiie 
respondents that tiiere has been an abuse of the 
process of the Court, and the learned Judge of tlie 
District Court so held. But tliere is no express deci" 
sion by tlie Higii Court to that effect, becaxrse the 
appeal was dismi.ssed under O. XLI, r. 11, and where 
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tiljiH is (iojic tbe evidence is Jiot considered but merely 
the judgment under appeal. More than that, we are 
assured by the learned pleader wlio appears for the 
applicant and who sought to have the api)ea] to the 
High Court admitted, that this is what actually 
occuri’ed in this case. Therefore, it cannot be said that 


■irNKixiTc.J concurrent linding that there was an 

abuse of the proce.s.s of Llie Court. 

Moreover, I tliiidr tliis is a case where a substantial 


que.sticjn of law arises us to whether it was within the 
comjjctem^e of tlio District Jiulge to dismiss the api)lica- 
tion as he did, liaving regard to the provisions of section 
If) of the Provincial Insolvency Act. In iny opinion, 
therefore, this is a case which come.s within section 
lOi) (c) of the Code of Civil Procedure, ajid we ought 
therefore to certify tliat this ca.se i.s a lit one for 
appeal to His Majesty in Council uudeJ’ section 

lOlKc). 

Ltd a (terlilicate lie i.ssued accoidingly. 


MclLICK .1. commiTed. 


s, M. 


Certificate granted. 
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CRIMINAL REFERENCE. 


Before Sharfuddin and Rh Jtardsmi JJ. 

BMPEKOK 

V. 

HAEKUMAK BAEMAN EOY* 

Jnry^ trial hif — Verdict hij ciutbitj — AdmhiiihiUtif of the (.videneo af 

jurats and of aduihsions Inj jurors as to the mode of arrivituj at the 
rerdict — Evidence of olhe/ jiersons in }>ro(f <f the same^ a/lmissihllitt/ of 

Tito Bwoni Htut(iiiierjtB ol: jurorH, arui ev^idenut^ of adnuBHioiiH )>y thorn, au 
to tho mode in vvhicli their verdict had heeii arrived at, are inadinfHHihle. 
But the evidiiiiec of otiier pornona aa to fclu^ same is receivahlo, 

Owen V, Warburton (1), Straher v. (draliam (2), Burgess v*. Langley (3} 
and Queen v. Murphy (4) referred to. 

The evidence of a witness tliafc he saw one of the jurors put some pieces 
of c.rumpled up piaper in Ids alwari^ .shake thorn up and take them out, is 
not suhicient to prove that the verdict was arrived at by casting lots. 

The acoased was tried by the Additional Sessions 
Judge of Mymensingli, with a jury, on a eliargo under 
.section 302 of the Penal Code, found guilty by their 
unanimous verdict and sentenced to death. 

It appeared that one G-anga Moyi Dasya was a 
tenant and near neighbour of tlie aijpellant, and had 
been Involved in dispute with him as to her occupa- 
tion of a certain bari. On the 3rd Sei^tember, 1912, .she 
went to sleep on a mat on the floor of her south ghar, 
and it was alleged by the prosecution that tlie appel- 
lant entered the room and cut her neck with a ddo. 
Bugala Moyi Dasya, her daughter-in-law, came out of 

® Criminal Reference, No. 33 of 1912, by M. C. Grlmsb, Additional 
Sessions Judge of Myraeusingh, dated Deo. 10, 1912. 

(1) (1805) 1 B. & P. .326. (3) (1843) 5 M. & (i. 722. 

(2) (1839) 4 M. & W. 721. (4) (1869) L. B. 2 P. 0. 635. 
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tho kitchen, a few feet away, on hearing? a noise, and 
witnessed Llio occurrence. She then went to tho uthan 
and screamed out, whereupon the appeUant escaped. 
Her cries attracted tho attention of some neighbours 
who run to tho place and were informed hy Bagula 
that the appellant had killed her mother-in-law. 

On Batunhiy, the 7th Loceinber, lt)l‘2, after the 
delivery of the Judge’s charge, the jury retired for 
about oO minutes, aud returned into Court and pro- 
nounced an unanimous verdict of guilty tliroiigh the 
foreniau. The Judge accepted tho verdict, but deferred 
Henteiice till the itth. On the 8th Kyama Chandra Bose 
ami Baijunth Barman, tlio i>leaders for tho appellant, 
appeared at the house of tlu! Se.SHions .Tndge and 
informeil him that the Jurors had determined their 
verdict hy easting Jois. The .Judg<‘, there.uj)oii, ad- 
dressed a note to (he trying Judge in fciie following 
terms : 

AoLLI'LCLIL JrinJK — 

The iiifonn iiit* tlmt in tho luHfc riiiinhir ottse tried 

hy 3bMi, tin* jury tUTT\o(iu{ their verdict hj^ eahtin,!^ lots^ and Hint they are 
to |»ro'hitv witiie.sHeH to prove adinisHions hy Koiae of tho jurorfi to 
thin etfeofc. I bai^ij;est that you iininire into thirt niuttor autl refer it to 
the (Jtmri if vtui eoiinidiT iht^ alie^'ntioii proved* 

Sth Ih’(umhe)' li)i:L (Sd.) J* I). Oabgill, 

Sessions Judge. 

Ghaxdjia Bosk. 

BAI.TNATH IhVUMAN,” 

On the following day the Additional Judge, con- 
sidering it his duty to act on the verdict as declared 
ill open Court, convicted, and sentenced the anpellaut 
to deatli. He tiieu held an inrpiiry and examined 
witnes.ses on oath. Moliim Chandra Boy, the first 
witness, deposeil that on Haturday evening, the 7th 
December, one of the jurors, tiJai'at Chandra Majumdar, 
stated at a dinner party that four jurors were for 
returning a verdict of guilty, wliiie he, the fifth, was 
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of an oijposito opinion, and Unit, after eacli side Inal 
tried to win tlio other ov(‘r, tlio vco’dict was arrived 
at by casting lots. Bndlianya Kumar Do, an orderly 
of the tliird (Subordinate Judge of Myinen.singli, 
deposed that ho saw the yoTing Hindu juror put some 
bits of crumidod u]) paper in ])is alivmi, shake them 
up and tlraw tlieni out again. The foreman of tlio 
jury stated that ho and tlireo other jurors wore of 
oi)iniou that the accused was guilty, but that tlio other 
juror, an old Hindu (Sarut Chandra Majumdar), did 
not tit first make up his mind, but on being pressed 
for iiti Opinion said tluit tbe tiecused was guilty, but 
that ho knew a and would try the 

imitter first by tluit test, whereupon be wrote sonie- 
tliing on two bits of paper, crmniiied them up in 
lii.s wnipper, closed bis eyes and after repeating ii 
(Sanskrit verse took out oue of the bits and said that 
the iicetised was guilty. The wittiess added that he 
liimseif had not in any way been influenced Ity the 
jd>ove test. (Surat Chandra Majumdar, the juror 
referred to, denied that the jurors had arrived at their 
verdict by casting lots. He stilted thiit, after they had 
decided ujiuaiinously on a verdict of guilty, he made a 
test ill the name of Goil by writing tbe word “ God” on 
a piece of ptiper and crumpling it up with anotlier piece 
of blank paper and drawing one of them, which was the 
former, in the belief that God would thus direct him. 
He concluded by alleging that he alone hud made the 
test tiiul for his iiersomd guidance. The remaining 
jurors deposed that the test made by Sarat was not 
accepted by the others, who arrived at the verdict on 
consideration of the evidence and not by casting lots. 

The appellant preferred an appeal from his convic- 
tion and sentence to the High Court, ami the Addition- 
al Judge also referred the iiroceedings under section 
374 of the Criminal Procedur Code. 
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1913 Mr AT. .V. ChaniVturi (with him Mr. SitrUa, Bahu 

Kiij'EBou Upruflrd Kuin(/r J.loy., Bahu Gobiuda Obnndra. D:‘y 
and Baku Btr/aala Kumar .De), for’ tlio nppollant. 
iLuiMis The evideiifc of a jnryniaa an to the j^Toands of the 
Jtiir. verdiot Ihih alway.s been rejooted on grounda of pu])lic 
policy, viz., tlio inctonveuieiK^o and uncertainty that 
would ai’ise if jurors were j)erinitted to give evidence 
to d(‘fcal (iudr vcu'dicts and the possible conflict in 
their evidciMU' ; Dukr of BuccUnch y. Metropolitan 
Board of irer/.-.s (1). Tlui evidence of the jurors, and 
of persons to whom a<I missions were made by them 
ns to the manner in wliich they arrived at their 
verdict is, therefore, inadmissible. The Court must 
oldain its knowlislge of the facts from other Iversons 
who had witnessed the same: see Taylor on Evidence, 
Voi. I (Kith ed.), page (570 ; Russell on Crimes, YoL I 
(7th ed.), i’»age (10 1 ; Vairf v. Drlavat (2), Oiarii v. 117/r- 
hariou CM, Btradrerx. Gra/tam (4), Baryess v. Langley 
(d) and Queen v. Murphy (0). The drawing of lots by 
the Jury would vitiate their verdict: Hale v. Cove (7), 
and .s'ce llalsbiiry's Laws of England, Vol. XYIII, page 
2d.‘>. Putting asidi; the evidence of the juror and of 
Mohim Chandra Roy, there is the statement of the 
ordt'idy that he saw tin; young Hindu juror, Abinash 
Clumder Sinha. take pieces of paper, crumple them 
up and draw them out of his alwan. Though the 
evhhmce of the jurors is not admissible, the Court 
having read it. cannot eliminate it altogether from its 
mind, and, taken with the story of the orderly, it 
would ai)pear that the other jurors must also have 
taken part in the test. The law requires a juryman to 
exercise his own discretion, and to decide on the 

(1) (1872) L. It. r> E. * I. ns, 441), 449. (4) (1S39) 4 M. & W. 721. 

(2) (1785) I T. It. 11. (5) (1843) 5 M. & G. 722. 

(3) (1S0.5) 1 B. & P. 321). (6) (1869) T.. R. 2 P. 0. 635. 

(7) (1725) 1 sir. 642. 
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evidence and n<»fc follow blindly the oiunion of his 
fellows: Pekiniher Jugi v . Nasamddy {\). If there is 
any doubt as to whether the verdict was arrived at 
properly or not, it is a good ground for remand. The 
oinnion of the Jury, though generally valuable on the 
facts, should be treated here as negligible. 

The Dep}ity Legal Jienanuhraticer (Mr. Orr), for 
the Crown. The cases cited HUi)port the view tliat the 
evidence of jurors and of persons speakiug to admis- 
sions by them is inadmissildi'. The statejuent of 
the .Judge’s orderly does not prove that the verdict 
was given by casting lots. 

Cur. aclv. vult. 

SlIAKFUnDIN J. This is a RefereDce under section 
37'J of the Criminal Procedure Code made by the Addi- 
tional Sessioms Judge of Mymensingh. There is also 
an appeal against the sentence of death by the 
appellant. 

The prosecution case is as follows. Ganga Moyi 
Dasya was a tejiant and a near neighbour of tlse 
accused. Between ti)eso there had been a dispute, 
for some time before tlie present occurrence, with 
regard to the occupation of a certain bari which was 
in possession of Ganga Moyi, the deceased. 

On the 3rd September 1912 Ganga Moyi, at about 
uoon, is said to have been sleeping in the bari in 
question, while her daughter-in-law Bagala Moyi 
Dasya (P. W. 1) was in the kitchen, which is just to 
the west of that bari, at a distance of five or six cubits, 
when suddenly Bagala heard a sound as if something- 
had fallen dowm, and going to the bari she saw the 
accused cutting Ganga Moyi on the neck with a ddo. 
She went to the uthan of the bari . and began to 
scream ; she is also said to have seen the accused 


iota 

Bmubbok 

Haukumae 

Baemak 

Hoy. 


(1) (1875) 25 W. K. Cr. 5. 
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1913 running away. It is said that her screams atteictod 
EMiraoR PC'iplG who happened to be present in the near 
neighbourhood. Tim first man to arrive was one Syed 
^Baiihak** All Kali (P. W. 2). He questioned Bagala, who told 
him that Harkumar, the accused, wais the murderer. 
SHARFinaii.N Otlier people also are said to have come nj), to whom 
also slio made the same statements. 

[His Lordship then dealt with th(‘ evidence in 
detail and continued:] 

The jury returned a unanimous verdict of guilty 
under section 302 of the Indian Penal Code, and the 
learned Sessions Jifdge acceiiting that verdict has 
passed the iiresont sentence. From the record it 
appears that the jury returned to the Court after fifty 
minutes. It is clear, therefore, that their verdict was 
not a hasty verdict. This verdict was given on a 
Saturday, and the learned .ludge intimated that he 
won id pass orders on the following Monday. On 
Sunday following the Sessions Judge was informed by 
two pleaders of his Court that the jury had arrived at 
their verdict by easting lots. The Sessions Judge 
thereupon asked the Additional Sessions Judge who 
had tried tlu; case to make an inquiry. 

The story of casting lots in the jury room is this; 
Babu Mohim Chandra Roy, a senior pleader of that 
(Ustrict, had one of the jurors named Sarat Chandra 
Majumdar as a guest on tlie evening following the 
close of the trial. He says that Surat Chandra Majum- 
dar had told him in the evening of that Saturday 
that the verdict had been arrived at by casting lots. 
As four jurors were for returning a verdict of guilty 
and Sarat Babu was in favour of a verdict of not 
guilty, the four jurors tried to win him to their side, 
and he tried to persuade them to his side. Neither 
side being able to persuade the other, they decided to 
decide the matter by casting lots. He further says 
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that his impression was that all the five Jurons liad 
consenteal to abide, by the result. 

Before we deeide wlndher a statement of a juror 
as to what happened in the jury room is udinissil)!e or 
not, wo desire to ob.serve that it is not Jikely tliat, 
wlum four jurors were for a verdict of guilty, they 
would consent to abide by the rosnlt of the u)ethod 
alleged. In the inquiry all the jurors have been 
examined, and Moliim Babn and a man named 
Budbunya Kumar Dey, who is tin orderly of one of 
Subordinate ,Tndges of that district, have also been 
examined. 

No antliority of any of the High Coui'ts of this 
country has boon placed before ns. Wo have, iiow- 
over, many authorities of the Courts in England on 
the (inostiou wdiether a sworn statement of a juror 
that the verdict was arrived at by casting lots is or is 
not admissible. Some of those authorities are the 
following : — 

(i) Tlie case of Owen v. Warbicrton, (1) where it 
was hold that an affidavit of a juryman could not 
bo received , 

(ii) The case of Stralcer v. Graham (2), where it 
was hold that, on a motion for a new trial, the Court 
will not receive an affidavit l)y an attorney of an 
admission made to him by one of the jurymen that 
the verdict was decided by lot. 

(iii) The ease of Burgess v. Langleg (3). The Court 
refused to grant a rule nisi for a new trial uiion an 
affidavit, stating that one of the jury had declared 
in open Court in the presence and hearing of the 
others that the verdict had been decided by casting 
lots. 

(1) (1805) 1 L. & P. 326. (2) (1839) 4 M. & W. 721. 

(3) (1843) 5 M. & G. 722. 
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(iv) 111 tlie case of Queen v. Mttrphy (1), which was 
an appeal from the Suiireme Court of New South 
Wales, it was remarked by their Lordships at page 549 : 
“the Courts here have at times expres.sed reluctance, 
which we consider salutary, against receiving the 
separate statements of any of the individuals who had 
in combination formed a jury, in order to impeach 
tlicir verdict.” 

On the strength of the above authorities we exclude 
from our consideration not only the statement of 
Mohim Babu, which is mere licarsay, but also the 
statements of the five jurors. There remains, however, 
the statement of Sudhanya Kumar Dey, an ortlerly, on 
whieh we could act, but his evidence is not suflicient 
te disclose any misdemeanour on the part of the jury. 
What he says is this : “ I could see the young Hindu 
juror (Sarat Babu) take .some paper crumpled up in 
his alivan, anrl shake them up and tidce them out 
again.” This does not show that the verdict was 
arrived at by ca.sting lots. Wo, therefore, cannot act 
on this evidence. 

On a careful consideration of the evidence we are 
of opinion that Bagala, Syed Ali Kari and others, who 
heard Bagala mentioning the mime of the accu.sed, 
have Ijecn rightly believed by the learned Sessions 
Judge and the jury. That being our opinion, we 
di6mi.ss the appeal and confli-m the sentence of death. 

Ricuardhon J, I agree. The fact the paneJmyet 
arre.*(ted the accused shortly after the murder and 
before the arrival of the police is strong in confirm- 
ation of the story told by the witness Bagala. The 
evidence of Mahomc.d Syed Ali Hari .seems to liave 
impre.ssed the Judge, and no doubt the jury also. 
The Judge refers to the frank and straightforward 

(1) (18159) L. B. 2 P. 0. 635, 549. 
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de.inoiuiom' of the witness in the witness-box. There 
are other witnesses also who corroborate Bafi'ala. As 
to motive, it is clear that the accused and the decea.sed 
were on bad terms. In the previous year the deceased 
had taken proceedings against the accused under .sec- 
tion 107 of the CriiniJial Procediu’O Code. The allega- 
tion on l)ehidf of tlu* defence that Bagala was on terms 
of illicit intimacy with a brother of the paneiiayet is 
certainly not snpijorted by the evidence adduced. 

As to the suggestion that the verdict of the jixry 
was arri ved at Ixy lot or ordeal, I agree that the state- 
ments of the individual jurors are inadmissiixle, and 
that tlie evidence of Sudhanya Kumar Dcy is insutli- 
ciont to justify us in coming to the coneln.sion that 
the jurors wei-e gnitlj’ of any impropriety in the mode 
in which they arrived at their verdict. 


1913 

Emteror 

V. 

Haiikumar 

Barman 

iiov. 

JlUMIAUmON. 

J. 


E. H. M. 


Appeal dismissed. 
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CRIMINAL REVISION. 


Before Coxe ami A . 72. Chatter jea JJ. 

BANGALI SHAH 


V, 

EMPEROR/ 

Ostensible means of subsistence — Conducting the play of “ ring ” game ^ — 
Criminal Procedure Code {Act V of 1S9S)^ 109, 

The conducting of the “ ring ” game is an ostensible means of suh- 
Bisteiice Within the meaning of s« 109 of the Criininul Procedure Coile. 

Hari Sing v. King-Emperor (1 ) i*eferred to. 

The petitioner contlncted the game known a.s the 
“ring” game. He was arrested i)y the police, on the 
11th December, 1912, and p\it up l)efore the Distj-ict 
Magi.strate of Enngpore, with a report requesting the 
institution of proc('odings under a. 109 of tlie Criminal 
Procedure Code. The Magistrate drew up a proceed- 
ing thereunder on the same day, and, after examining 
certain witnesses, po.stponed the case to the 17th. 
The petitioner contended that the jday of the “ring” 
game was his means of subsistence and was legal. On 
the 1 7th, the Magistrate directed liiin to be bound 
down, in the stun of Rs. 100, with one surety in the 
like amount, to bo of good bebaviour for tlie period of 
one year, by the following order: — 

The mtcusctl admits that he* has no ostcrisihle mcanB of snhsiatence, 
except ilie play of wimt is known as the “ring” game. From what I have 
Hceu of this game, it appears to be one of cheating the ignorant and the 
gaiiibim*. Such a means of subsistence is neither iionest nor suilicienfc. I, 
therefore, direct that the accused do execute a bond of Ks. i 00, with one 

^ Criminal Eevision, No. 275 of 1913, again.st the order of Iv. C. De, 
District Magistrate of Rnngpore, dated Dee. 17, 1912. 

(l){1907)6 C. L. J. 708, 
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Rurcty of Kh. 100^ to he of /jfood hohuvhuir for one year. Tn default, he 
shall fiiiiTer ri^oroiis impriHonment for f)iio year. 

Balm Bamenli Chaneb'a Ben, for tlie petitloiier. 
The play of the “ ” game in not illegal : see Ilari 

Singh v. King-Emperor (1 ). It is uu osleiisible moans 
of Hu])si.stouee witliiji s. 100 of tlie Code. Under the 
section, if the moans of snbsiHlenoe is ostensible, the 
question of its honesty does not arise'. The Magistrate 
has conic to the. eonclnsiou tliat the game was one of 
“cheating the ignorant and thegmmbler” from his own 
knowledge. Wc had no opportunity of cross-examin- 
ing him thereon, and there is no evidence on the 
record to snpiiort his view. 

No one appeared for the Crown. 


191.3 

Banoau 

SlUH 

Empebor. 


CoXTi: AND N. R. OHATTER.JBA JJ. This was a Rule 
to show cause why the order binding the petitioner 
down to be of good behaviour, on tlie ground that he 
had no ostensilile means of subsistence, should not be 
sot aside on the ground that the facts found did not 
justify it. It appears that tlie jiatiti oner’s means of 
subsistence is the conduct of what is known as the 
“ring” game. Such a means of subsistence is 
certainly ostensible, and it will appear from the deci- 
sion in the case of Hnri Singr. King-Emperor (\) that 
it is not an offence under the Gambling Act to conduct 
such a game. It is quite clear also that the game 
can be honestly" conducted. The mere fact that the 
petitioner lives by this means does not justify the 
conclusion that he has no ostensible means of sub- 
sistence. The Rule is accordingly made absolute, and 
the order set aside. 


E. H. M, 


(1) (1907)6 0. L. J. 708. 


Buie absolute. 
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APPELLATE CIVIL. 

Before Jmktne and Mullh'h J, 

B f SSEH W AR SONAMUT 

V. 

JAHODA LAL OflOWDlTinL* 

Kfrviirhtn of Verrve-'—MoHgafje -decree pamcil before the. (huh of JiOOS — 
Appfieofion for Mcttfion made after the Omle of 19()H came into force, 
if (jorcm*d /*// the imc (Jode--(!icil Procedure Code {Act V (f 190S\ 
m. /(A?K 154 — (rfineral (dtiuscn {A' of 1SU7), h. 6. 

H. 48 of i tiH ui'vvMj<»(!e i)f (jivil ProLvduro (Act. V of H^OB) governs an 
upplication for the cx*'CiUi(*u of a rnorigHgcohiercf* i44nincil oven boforo t!int 
(lotlt* oanie into forfo. 

R ir>4 of the new rloarly cinitoniphitos a r(4roHp(‘Ctivc ctTcct of 
lln.‘ <',‘o«ie uihI an interlVrvn(*c with rights acqnircd under the old Oode, 

S. l,cL(.t?)of Uio lifw Code ulbunhMi mnple op|jorlunity to ali persoim 
having rights under the old Code to enforce them before the new Code 
came into operation. 

Kiiiinsilla \, luhri Singh {i) not followed. 

Skconu Appeal by BiH.se.swar Soniuuul, the jndg- 
uient-ileblor. 

lu this matter, the preliminary mortgage-tlocree 
was {>as.se(l on tiro 22iul .September, 189(1, in favour of 
tlui respondent in. the present appeal. The d('cree for 
.sale wa.s made aI).soIiite on the 27th April, 1897. The 
decree-holder made several applications to execute the 
decree, the seventh being made on the 28th April, 1908. 
That application wag finally set a.side by the High 
Court on the 9th May, 1911. The next application was 

* Appeal from Appellute Onlor, No. 498 of 1912, ag.ainst the order of 
A. J. Chotziior, District JuiIri! of Baclcergunso, dated Sopt. 10, 1912, 
(iffirmiiigtlie order of R. U. Sun, .Subordinate Judge of Baristti, dated .Tune 
29, 1912. 
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JMr.A 19. 


(1) (1910) I. L. R, 32 All. 499. 
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uIko rujocted, oti appeal, by th(! DiHlrict .ladffe, leuvuiff 
the decree- lieldere to lile a fresh application. Tiio 
present application was made on the I8th Jh'cember, 
IhlJ. One of tli(! poiiit.s raised by the jnd^aient- 
dehtor was tiuit the decree was bana-d ijiasnuich as 
the applietitioii would not be p'overiied by seethm 2'M) 
of the former Code, whicli excluded niorlpaj^'o-deen-e.s 
from its purview, hut by sectiuii 18 of the present 
Code, wdiich does away with Ihe disiinel.ion hetw(>en 
mortgage and money-deeria's. Tlie Sid)()rdinate Judge 
overruled the objection of the judginent-dehtor and 
allowed execution. The District Judge, on .ipp<*al, 
atlirnied tile decision of tlie Subordinate .Indge. Tiie 
JudgmenNdebtor thereupon prefeired Lius .second 
appeal. 

Bahu Ram Chamfra Majumdar (with him 
Bahn- Ahinash Ohandra G-nha), for the atnjellant. 
Tlu^ riglit acqiiinal by the decree-holder was not .such 
a right as be could enforce at any time. On this point 
and generally as to the effect of subsequent legisla- 
tion, see Starey v. Graham {1), The ldun{2), Parker 
V. London County Council (3), King v. Chandra 
DharmaQi) and Wright v. Hale(o}. It is a general 
principle of law that the law of limitation is a law 
•felatiiig to pi'ocednre having riTerence only to the tex 
Highness Ruckmahoye v. Liilloobhoy 
Mottichund. (0), Ram Churn Bysack v. Tjuckhee Kant 
Bornick(7). Bee also Jogodanimd Singh x. Amrita 
Lai Sircar (8). The present law should govern the 
jx’rind of limitation: Toivler y. Chattertonid), Reg. v. 


(1) [1891)] 1 Q K. 400, 411. 

(2) [1899] P. 230. 

(3) [1904] 2 K. 11. 601. 

(4) [1906] 2 K, K. 336. 

(5) (1800) 0 H. & N. 227 ; 

123 K. R. 477. 


(0) (1852) 5 Moo. I. A. 234, 2G5, 200. 

(7) (1871) 16 W. R. V. B. 1. 8. 

(8) (1895) I. L. R. 22 Calu, 707. 

(9) (1829) 0 Bing. 268 ; 130 E. R. 

1280 ; 31 R. R. 411. 
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find fh'tidfovd Jidiliva)/ Co. (1), Gohnial Sugar 
HcfinhKj Co,. Ld. v. Truing (2). Bee also Maxwell 
“()!! (he liilorpi’etiii'on of Btututes,” -Ith Ed., p. 386. 

Tiiere camiol; ()e a vested interest in tla^ coiir.se of 
proe<‘iluro ; JTepuhlic of Gosia IHca v. Erlangrr (3), 
In rr, Joxr.ph Sticha (.f Go., Gd. (i). Maxwell “ On the 
Jnterpretation of Btututes,” pp. 33(S and .839, et seq. 
BiHdioii hS of llu' Code of 1903 must now govern 
case.s on (lit! (jaestion of procedure: Queen v. TnJiahit- 
ftnLH of St. Marg. Whitechapel (5). 

There is no chance of an injn.stice in this case from 
cliange of law, as there was sulllcient interval between 
the passing of the new Code and its coming into 
oiniration. It was passf'd on the 21,st March, 1908, and 
it came into ()peration on the 1st .Tannary, 1909. Bee 
in this eojint'ci ion. Ex parte Enshleigh d')). Williams 
V. //o/vb‘;/r/ (7) and Genf'ral Clauses Act, I of 1868, s 6 
and VII of 1897, see. 6, The Allahabad case of Ka'iin- 
.vlla V. fshri Singh (8) is not good law. Bee Bohinson 
V. Garrerj (9). 

Tht> general principle is that alterations in proce> 
dure have tilways retrositective effect; Attorneg- 
General v. Sillem iXO), Warner Murdoch {1\). See 
also in this connection the cases above cited : Towler v. 
Ghatterton (12), tind Wright v. Hale (IS). 

The present apitlicution for execution cannot be 
stiid to be a continnataon of the previous application 
of 1908. 


(t) (}srj2)'.tl 6. i- M. c. 19.8. 
(2) [19U.')] .8(19. 

(8) (lS"ii) 3 Uli. 1>. f.2, 09, 

(4) (187.0) I Oh. U. 48, 5(1. 

(.t) (1848) 12 Q. B. 120, 127 ; 

lie E. 11.811. 

(C) (1875) 2 Gh. l>. 9. 

(7) (18118) L. 11. 1 H. L. 9. 

(8) (1910) I. L. R. ,82 All. 499. 


(9) (1881) 7 Q. B. D. 485. 

(10) (1884) 10 11. L. 708, 784; 

11 E. R.1220, 1225. 

(11) (1877) 4 Gh. 1). 750. 

(12) (1829) 0 Binf?. 258; 130 

B. 11.1280; 31 11. R. 411. 

(13) (1860) 6 H. & N. 227 ; 

123 R. E. 477. 
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Tlio Tallinn enKCs on tlio point uro: A>ulnnk Chnnd 
ParracTi v. Scirat Ghtinder MuJccrjff' (I), AratjH Kali 
Amnia v. Palaippaltkura Manakal (i). IIopi‘ MUh, 
Ld. V. Vifhaldas Pmnnrandas (o), l^riniati 
Raikinltori Danya v. Mnkunda Lai Du tt (1), Gove.vn- 
ment of Bombay v. Dorabji Balabbai (b), Chajnial 
Das V. Jayadamha Prasad. (0), Abdul Karim v. 
Mnnii Hnnsrni (71, Chidambaram Gladly v. Karujipau 
Chctty (H), and Molam Ghand v. Askaran Bold fit). 

Bahu Dwarkanath. Ghakrabarti (with iiini Dr. 
Saraichandra Basak), for Mu* rcH])ondoiit. ft is no 
nse cltinfit Enft’lish cnsos on tin' point. Tin* case of 
Kaimsilla v. Tshri Sinyh (Id) is exnctij" in point and 
in my favour. 


.Tenkusts 0..7. Tills is an appeal from an appallute 
order nuido in execution proceedings. The decree- 
holder, who had obtaiiu’d a decree on a inortgtiffe, 
applied successfully to the Court for sale of the 
property. Thereupon, the judgment-dchtor presented 
the apxjlication oat of which the lu’esent apjieal arises. 
Ho sought to have this sale-order sot aside on tlio 
ground that the application was barred under section 48 
of the Code of Civil Procedure. His application was 
dismissed by the Subordinate Judge, and this order 
has been confirmed by the lower Appellate Court. It 
is from thi.s last order of the lower Appellate Court 
that the present ai^peal is preferred. It is necessary 
to set out a few facts to explain the case. The 
preliminary decree on the mortgage was jjassed on the 


(1) (1911) T. L. 11. 38 Gale. 913. 
(.2) (1910) 20 Mad. L. J. 347. 

(3) (1910) 12 Bom. L. R. 730. 


(6) (1889) I. L. E. 11 All. 408. 

(7) (1870) I. L. E. 1 Bom. 295. 

(8) (1910) E. L. B. .35 Mad. 078. 

(9) (1912) R. A. Nos. 86, 87 of 

1912, (iinivportotl.) 


(4) (1911) 15 C. W. N. 905. 

(.5) (1874) 11 Bom. IT.C. 117. 

(10) (1910) I. L. E. 32 All. 499. 
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22n(l of Bt'.ptoinber, ISOfi, and it waK made absolute on 
the 27tli of April, 1897. The application for sale which 
is iinpugned by the application now under considera- 
tion was Tuade on the 18th of December, 1911, more 
than twelve years beyond the date of the decree. 
Tins, it Is said, brings into jday the provisions of 
section 18 of the present Code of Civil Procedure, 
wiiicli ])rovidi‘s that “where an apjilicatioii to execute 
a <hu;rf(^ (not being a decree granting an injunction) 
has lH*eu niude, no order for the execution of the same 
decrtie sluill })e made upon any fresh appi .cation 
presentetl after the expiration of twelve years from 
the date of the decree sought to be executed.” By 
way of answer to tliis, it is brought to onr notice that 
tiiere were many applications for execution, and that 
on the 28tb of April, 1908, the seventli application was 
prtderred. On lluit a{)plication there was a sale, but 
on the Util of May, 1911, that sale was set aside by the 
High Court. The decree-holder again sought to make 
his decree fruitful and jiiade an application for sale. 
That was allowu'd by tin; Subordinate Judge, but on 
appeal the District Judge dealt with the matter in this 
way ; He said — “ It is urged on behalf of the Judgmenri- 
debtor that inasmuch as the original prayer was 
stii>erseded })y tlio amended application there was 
only one prayer which was for the sale of half the 
property, and that having been declared illegal there 
is no application at all of which the Court can take 
cognizance. This argnment ai)pears to me to be well- 
founded. There can be no doubt that the amended 
application took the place of the original application, 
which is therefore to all intents and purposes non- 
existent. That being so, I cannot see how, when the 
amended ai^plication has been dismissed, the decree- 
holdei-s can now fall back on the original as though it 
were still unamended. I would, therefore, allow this 
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appeal, leaving tJie decrec-lioldeis to file a fresli apiiii- 
cation.” Tlie ju.^t result of tliat order was that the 
application of the 2Sth of April, litOK, was dismissed. 
It i.H the order of dismissal that has oeeasioued the 
troubles in this ease. The fir.st ((ue.stiou lhat we have 
to consider is whether the a|>plieutiou for sale, which 
was sub, sequent ly granted and i,s now being impugned, 
is a fre.sh application within the meaning of .section 48, 
or a continuation of the apj)licatinn of the 281 h of 
April, lh08. Seeing that tlie application of the 28th of 
April was dismissed, it aj)pears to be impo.ssible to 
treat this an a continuation of that dismissed appiiea- 
tion. Is it then a fresh ap})l ieation within section 18 ? 
It has been argued before us that it is not, or ait ainy 
rate, that the bar that arise.s after the exin ration of 
twelve years, u.s provided by that section, does not 
iipply. There is authority for thi.s view in Kcmnsilla 
V. Isliri Singh (Ip But 1 must confess that 1 feel .some 
difficulty as to the decision in that case. When it 
was put to the learned vakil for the resiKuident in 
this case whether he was making his application under 
the Code of 1908. or the repealed Code of 1882. he bad 
to concede thait it warn the new Code of 19(;8. If so, 
tlien section 48 is an integral part of thait Code, aind no 
application under that Code, a.s it aiipeairs to mo, can 
be made in disregard of its exiiress conditions. I say 
that, laearing in mind the provisions of .section G of 
the General! Clauses Act. In this connection it is 
importaiut to observe that the Legislature evidently 
considered this Code might and would interfere with 
rights, for there is an expre.ss provhsion in section 154 
that “ nothing in this Code shall affect any iiresent 
right of appeal which shall have accrued to any party 
at its commencement,” a provision that would haive 
been unnecessary unless the Code as frainiod woultl 
(1) (1910) I. L. E. 32 All. 499. 
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(‘xXiMtJjig riglitH under the old Code. It lias been 
urfred before hh that this view would involve -harcl- 
Hliip, that rightrf wciild be imperilled, if not confiscated; 
but this overlooks the provision which jrrescribed 
that, though the Code was i)ussed in March 1908, it 
should not cmiie into operation until January 1909. 
'J’hut provision afforded ample opiJortnnity to all 
persons liaving rights under the old Code to enforce 
tlnnn before the new Code came into operation. 

ill my opinion the decision of the District Judge 
is erronoons, and I think his order must be reversed, 
and th(> application for sale set aside as barred by 
section 18 of the Code of Civil Procedure. 

The respondent must jiaj’ the appellant’s costs. 

MULfilCK J. I agree. 

s. M. Appeal allowed. 


ORIGINAL CIVIL. 


Ikfore Fletcher J. 

NANDA LAL ROY 


V. 

DHIRENRRA NATPI CHAKRA VARTIA 

Damdupat.^ rule of — Decree in mortyage-'SuH betiocett limine — Litercst 
accruing after date, find for redemption^ ichether rule applicable to. 

The rule of damdupat applies to HiruIuB only so long as the relation 
between the parties is contractual, and ceases to apply when the matter has 
passed from the realm of contract into that of judgment. Where a decree 
has been passed on a mortgage, the rule does not apply to the interest 
accruing after the date fixed for redemption. 


'■Original Civil Suit No. 935 of 1908. 



VOL. XL.] OAIXTTTTA SEKfEH. 


7n 


In the matter of Hart Lull MuUirk (1) fnilowcd. 

Ram, Kanye Andhkary v. Catly Churn Dty <*2) imt foliowti!. 

Sundar Koer v. Sham Krighen (3) rcfcirwl to. 

Application. 

Ey jui indeiiiun? of iiiortj^tigc (luted the (!th Augut^t, 
1!)01, one Nilye Ohiuid Ohukruvurti mortgaged (he. 
premiHes No. 13, Mtielimi Eiizur Street, iu Calctittu, lo 
the phiiiltiir.*^, in eonsiderai ion of the .sum of Rs. l.'hOOO 
lent and udvant'ed hy the plaintiffs, tlie loan to Ixair 
interest at ti certain rate. Tlie parties to the niortgttg’c 
were all Hindus. 

Nitye Chtind Ohakravtirti died, and thcrenpoii 
litigiition ensued betwee.n his heir.s tuid legtd repre- 
sentatives, and ou the iJOth August, 11)01, Mr. H. M. 
Bose, an advoctite, was aiipoiuted Receiver of the 
estate and entered into i) 0 .ssession. 

Ou the 12th September, 1908, this suit was instituted 
by the plaintifls again.st the heirs of Nitye Chand 
Ohakravarti and the Receiver for a decree ou their 
mortgage. 

Ey a decree made on the 20th April, 1909, it w'as, 
inter alia, referred to the Registrar to take an account 
and to take into consich'ratioii the rule of (tarndupal^ 
if the .same .should be applicable, and to report the 
amount found due to tlie plaintiffs ujion the taking 
of the accounts, and there was an order for tlie sale 
of the mortgaged property in case of default to pay 
the reported amount. It was further ordered and 
decreed that in default of the defendants paying into 
Court "what should be rei^orted to be due to the 
plaintiffs for principal and interest, together witli costs 
and interest thereon at the rate of 6 per cent, per 
annum from the date of bixation until realization, 
within six months from the date on which the 

(1) (1 906) I. L. R. 33 Calc. 1209. (3) (1 900) 1. L. R. 34 Calc. 150 ; 

(2) (1894) I. L. R. 21 Ciilc. 840. L. B. 34 I. A. 9. 
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coi’tiflcafce of the Registrar sliould be countersigned 
by a Judge, the interest due at the end of the said 
six montlis on the said principal sum siiould be 
added thereto and that thereafter interest should be 
computed and allowed on tlve aggregate amount at 
the rate of 6 per cent, per annum. 

By hi.s i-eport dated the 0th September, 1910, the 
Registrar reported that on the 29tL March, 1911, tJuu'C! 
would be due to tiie plaintiffs upon the mortgage the 
•snin of Rs. 13,000 for principal and Rs. 17,688*5-1 for 
interest, calculated up to the, 29th March, 1911, and 
as the interest exceeded the iirincipal the Registrar 
allowed only Rs. 13,000 for interest, and disallowed 
the balance under tjie rule of damdupat. 

On the 22nd August, 1911, the final decree for 
sale was made in the mortgage suit, whereby it 
was, inter alia-, ordered and deerec'd that tlie lu-emises 
should be sold by the Registrar, ami that the in-oc.-eeds 
of sale should be upiilied towards payment to the 
plaintiffs of what was due lo them under their decree 
and costs. 

At the svdrsecpKmt refereiun! before the Registrar 
in connectioii with the settlement of the conditions 
and notification of sale, the plaintiffs refused to join 
in the conveyance relousitig tlie i)roi)erty unless they 
wert! iillowed ftirtluo' interest in tiddition to the sum 
of Rs. 13,000 allowed by the Registrar. 

On the 28th November, R)12, it was arranged thid; 
the sale of the jiroiwi'ty should be caunpleted and that 
ii sunt of lis. 13.000 should be depo.sitcd with the 
Receiveu’ out of the sale-proceeds, and that the plaintiff 
should apply to Court for an order for the payment 
of the further intere,st. 

Thereafter the property was sold, the plaintiffs join- 
ing in the conveyance, and on the 11th January, 1913, . 
they received from the Receiver the sum of Rs. 26,000, 
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vviiboufc preJiKlicc to tlioir rights “to clu'iu further 
interest on tlu' rejwrted iUDount nt (lie rate of six per 
cent, peraiiimin from tlie date of the report luitif the 
the (late of I’ealization.” 

On the lltti March, 1913, the j)liiintilfs filed tliis 
petition praying, inter (tlia, tl)at " the defendants may 
he ordered to pay the sum of Its. 2,7!)9-o-(i, being 
tlie iiib'iust on tlie sum of Us. 2(>,0t)() from the 29th 
March, liHl, to the 14th January, 1913.’" 

Mr, O. C. Ghose, for the ptaiiititfs, ])etitlonc!rs. 
The rule of damdupat ai)i)jies only so long as the 
rehit ion of creditor and debtor exists, but not when 
the eontraetual relation has coiin^ to an end 1)y 
reason of a decree : In the matter of Hart Lull 
Milt lick (\). It is true Rale J. took a contrary view 
ill Ram Kanyc Andhicarij v. Calhj Churn Deij (2). 
Bug Woodj'otfe J.’s opinion in the later cane (3) is 
supporte.d in princi])le by the Privy Oonncil in 
Snndar Koer v. Sham Kri.shen (4), 

In tlu! present case the contractual relation imeamo 
merged in the decree on the 29th March, 1911. After 
this date, the rule ceased to apxily,and the plaiutilfs are 
entitled to further interest as from that date. 

Mr. Chakravarli (with him Mr. N. N. Sircar), 
for the opposite party. If the rule of damdupat is 
once aiiplied. it must always be ap])lied. The fact 
of a dc'cree supervening can make no difference ; Ram 
Kanj/e Andhicarij v. Gaily Churn Dey (2). 

Pletchee J. This is a matter wliich relates to 
what is known as the rule of damdnpn t. The rule 
api)lies to Hindus dealing with one another, ajid is one 
of eciuity and good senses. It is that the amount of 

(1) (1906) I. L. n. 33 Calf. 1969, 1276. (3) (1906) L L. 11. 33 Calc. 1269. 

(2) (1894) I. h. R. 21 Calc. 8-10. (1) (1906) 1. h. If. 34 Calc. 1.60 ; 

L, R. 31 1. A. 9. 
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iiitoi’o.sfc a creditor can recover again.st his debtor shall 
not exceed the amoiint of iniucipal. The pi’esent 
application arises in a mortgage suit, and arises under 
these circumstances. The question is, does this rule 
of damdupat api^ly to cases where default is made by 
the mortgagor in payment of the inijicipal, interest 
and costs after the day appointed for payment by the 
Ooxirt. The decisions in this Court on that point are 
contradictory. The first decision that has been 
referred to is that of Mr. Justice Sale in Sam Kanye 
Atidhicary v. Cally Chu7'n Dey (1). A decision to the 
contrary effect was given by Mr. Jnstioe Woodrofle 
in an Insolvency case in the matter of Hari Lal 
Mullickl^). In my opinion, so far as the general 
l>rinciple applies, the decision of Mr. Justice Wood- 
roffe seems to me to be correct in principle. This mile 
of da^ndapat applies as a matter of contract wheir 
Hindus are contracting with one another. It has 
nothing to do with the decrees of the Courts after the 
matter has passed from the realm of contract into that 
of Judgment. It seems to me, on the decision of the 
Privy Council (which did not turn on the matter of 
damdupat, but on the question of rate of interest) in 
Sundar Koer v. Sham Ki-ishen (S), that matter is not 
open to doubt. The only question in the present case 
is, what does this decree say ? Is this interest to bo 
computed and allowed, if the mortgager makes default 
in repayment on the day fixed, subject to the rule of 
damdupat, ox uot't It seems to me quite clear on the 
w'ording of the ilecree that the rule of damdupat is 
only to be observed until the rights of parties pass 
from contract into that of judgment. I cannot in 
this decree read the words “ subject to rule of damdM- 
jpaHf the same should be aitplicable” in the portion 

Cl) (1804) I. L. K. 21 Calc. 840. (2) (1906) I. L. B. 23 Calc. 1269. 

(3) (1906) I. L. R. 34 Calc. 150 ; L. B, 34 I. A. 9. 
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o{ tlio decree, u.s having application to the iiitoivHt 
other than the intei’CHt due at the end of sLk months 
from the date on which the certificate should i)e 
signed. It seems to me fjiiite clear what the <lecrec 
says thereafter the principal and interest are to 
become an aggregate anunint, and interest is to bo 
computed on the aggregate amount at the rate of six 
per cent. i>er annum, such agg?egate amount witli 
interest computed and allowed as aforesaid being 
hereinafter mentioned as the amount payable to the 
jjlaintilf under the decree.” It cannot be that the 
words “ conundcd ajid allowed as aforesaid subject to 
the rule of dmn(l'U})af‘'‘ are to apply to this decree 
after the date fixed for ie])ayment. MoieoA-er, it is to 
be noticed that these woids, on which much reluuice 
has been placed, apjiear in iiaientliesis in a definitioji 
chm.se as to what is thereinafter referred to as “the 
amount payable to the jdaintiff. ” It is rjuito im- 
possible on u definition clause like that to say that the 
Court was going to make the rule of danulupat aj)pli.- 
cabie under this dociee to interest payable, not by 
virtue of the contract, but by virtue of the decree 
itself. I think that the ai^plication by the idaintifi in 
this case to have the balance ordoi', and to recover the 
amount of interest asked for, must go. The deCoudaiits 
mustiaiy to the plaintiffs their costs of this application. 
The balance order will be for Hs. 2,790-15-6. 
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Application allowed. 


Attorney for the plainlilfs : 31. L. Seal. 
Attorneys for Ihc defendants • B. N. Basu cV Co., 
A.N.Ghose. 


j. c. 
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March 27, 


CIVIL RULE 


Before Stephen and llolmicood JJ. 

INDIA GENERAL STEAM NAVIGATION 
COMPANY 


V. 

BHAGWAN CHANDRA PAL.^ 

Carriers — Carriers Ad (III of 1865\ ss. 6^ 9 — LiaUUiy of steamer 

company for goods damaged In transit — Onus of proof — Negligence or 
crimmal act of company^ Us sermnt^ or agent presumed, 

Wliiore a stoamer company forwarded a (amsigumciit t»f four iirm of 
oil on terms contained in what is known as an owner’s risk note, after 
receiving the tins in good condition^ and the. consignee refusiMl to take 
delivery as one tin was cut open and partly empty and aiiotlua* was 
empty, and brought n suit for the value of the oil : — 

IleM^ that the ntemner compuJiy, being a common carrier, was in a 
dilTerent position from railway companies, who are only haiJees, coming 
under ss. 151, 152 and Idl of the Contract Act. Its liability is, therefore, 
that of an insurer subjoHji to certain (.exceptions under s. d of the Carriers 
Act. 

also, that the onus was, as a matter of course, on the steamer 
company as common carriers, even in a case covered by special contract, to 
disprove negligence, as tiie loss of the goods is prhnd facie evidence of 
negligence or criminal act of the (Larrii^r, his servants or agents. 

Chmimull Doognr v. The Hirers Steam Namgaiion Co, (1) followed. 

Irravmldg Flotilla Co, v. Bagwandas (2), Lalchand Sew Karan v. E. 
I, By. Co„ (S) referred to. 

Shenharut Bam y, B, and N,-W, Mg. Co, (4) not followed. 

Tuk facts are bi’iefly as folJows. A Dacca firm sent 
to the plaintiil, oppo.site party, four tins of til oil 

“ Civil Hide, No. 4fi of 1913, against the order of Ahinudidln, Small 
L'atwe Court Judge of Siluhar, Oachar, dated Oct. 9, 1 912. 

(1) (1897) 1. L. H. 24 Calc. 78fi. (3) (19].3) 17 C. W. N. 635 u. 

(3) (1891) I. L. R. 18 Calc. 620. (4) (1912) 16 C. W, N, 706. 
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tlirougli tho flefemlaut. company at owner’s risk. The 
tins weighed 1 inaund 8(5 seoj’s 8 cldttaks, ami were 
apparently in good condition when delivered to the 
defoiidant’.s .servants at Dacca. On 21.st Marcli the 
])laintill called at Bilchar Ghat for taking (hdivery 
of the tins, and found one tin cut open at the toi) 
and its contents gone in ])art, another was entirely 
empty, and the othei" two in good (amdition. He 
refused to take delivery nnles.s tiie consignment was 
weighed and a note made to that effect on the hill, 
which tlu^ defendant company's servants refused to 
d(j. Hence delivery was not taken, and thi.s suit was 
instituted after .serving the defendant company willi 
notice. 

The defendant coinimny denied liability, alleging 
that the goods vrere carried at owner’s risk, which was 
a .si>ecial contract, and that there was no negligence on 
the part of the comiiany’s .servants. 

Tlie learned Small Cause Court Judge held that, 
although the consignment was curried niidera special 
contract, as the tins had been received by the defend- 
ants’ servants in good condition, they wei’e responsible 
for the cutting and emptying of the tins, which was 
a criminal act, and the liability had to be fixed on 
the defendants. In this view of the case, he gave 
plaiutifl; a decree for Es. 41-13, being the price of the 
oil, but without any damage.s, as the good.s were 
carried at owner’s risk. 

The defendant company, thereupon, moved the 
High Court and obtained this Eule. 

Mr. B. C. Mitter, Bdbu Provash Chandra Mitier 
and Bobu Ambica Pada Choivdhury, for the iJeti- 
tioners. 

Babu Tara Kishore Choivdhury and Babu Braia 
Lai Ohacherbiitly ^ for the opposite party. 

Cur. adv. vult. 
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Stephen J. Tlio facts of tliis case are as follows. 

The plaintiff in a Small Cau.se Court suit, who 
show.s cause as the opi)osi te party to a Ilule before us, 
was the consignee of four tins of oil forwarded to 
him from Dacca by the defendants, the present 
l^etitioners, on terms contained in what is known as an 
owjxer’.s risk note. The defendants received the tins 
in good condition and carried them to Silchar. where 
they called on the j)laintiff to take delivery. This he 
refused to do, because one tin was cut open and jjartly 
empty and anotlier was quite empty, but brought 
a suit for the value of the oil. The Court below 
decreed the suit on the ground that the company's 
servants were x-esponsible for what had happened. 
No evidence was given on either side to show how 
the two tins that were not full had Ixeen tampered 
with. 

This Court has granted a Rule calling on the 
opposite i)arty to show canse wliy the decision of the 
Small Cause Court should not he set aside or modified 
on the gronnd that the i>laintiff was wrong in not 
taking dedtvery, and was therefore not entitled to the 
value of all the four tins; and that the Court should 
have hold that tlio onus was on the plaintiff to prov'o 
jtiogligencc on the part of the defendants, or that the 
loss of the missing oil was duo to theft by the servants 
or agents of the defoiuhuits. 

Tlie first ground Im.s not been pi'essed Ixcforc ns. 

The second seems to ns to he amply covered by 
iinthority. 

There is no doubt that tiie defendant company is 
a common currier, and, tlierefore, sulxject to the pro- 
visions of the Carriers Act, 1865, and in a different 
position from a railway company, which is only a 
bailee, under sections 151, 152 and 161 of the Contract 
Act, as far as the carrhige of goods is concerned : see 
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h'rawaddij Flottila Co. v. Bugwandas (1). Its 
lia])ility is, tlierefore, tljiit of an insurer; Imfc by 
.section 6 of the Currioi’s Act it can, subject to excep- 
tions that do not apply iiere, limit that liability, 
though, by section 8, it will be liable for loss of, or 
damage to, any jiroporty arising “ from the negligence 
or criminal act of the carrier or any of his agents or 
servants.” 

Section 0 then enacts : “ In any snit bronght against 
a common carrie.i' for the loss, damage or mm-delivery 
of goods entrusted to him for carriage, it shall not he 
necessary for the plaintiff to prove that such loss, 
damage or non-delivej'y was owing to the negligence 
()!• criminal act of the carrier, his servants or agents.” 
The si)ecial contract in this case exempts the deteiul- 
ant company from liability for an 3 ’’ “ loss or damage 
of whatever nature or kind soever, unless it has 
arisen from the negligence or criminal act of their 
servants or agents.” 

In dealing with a case arising under the same Act, 
covered by a special contract in what are practicall 3 ' 
similar terms, where the goods in the possession of 
the bailee were destro 3 ’ed by fire, Maelean 0. J. 
treated it as a matter of course that the common 
carrier defendant must disprove negligence. Muci)hor- 
son J. said: “the effect of the 9th section of the 
Carriers Act is to make the loss of goods evidence 
of negligence which the carrier must displace.” 
Trevel 3 mn J. held that “ the loss of the goods is primd 
facie evidence of the negligence or criminal act of the 
earlier, his servants or agents, and, therefore, if the 
carrier seeks to exempt liiinself from liability, he must 
negative such primd facie evidence, that is to say, he 
must prove that the loss was or must have been 
occasioned otherwise than by the negligence or 
(1) (1891) I. L. R. 18 Calc. 620. 
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criminal act of liimself, Lis servants or agents”: 
CfunitmuU Doogur v. The Rivers Steam Navigation 
Co.{V). 

Tlie i)ro visions of tlio Carriers Act seem to iis to be 
quite clear, and we find it impossible to distinguisb 
the present case from that which we have just quoted. 
We have l)een referred to clecisioins relating to rail- 
ways which seem to bo decided in a contrary view, 
blit in view of the fact that a railway company is 
not a common carrier, we cannot consider that they 
have any application to the present case. 

The result is that we hold that the case was rightly 
decided in the Court below as far as the question of 
onus is concerned. The Rule is therefore disra.i.s3ed 
with costs. 

Holmwood J. I agree with my learned lirother. 
I think that under the Carriers Act siprimd facie case 
of ordinary care and caution must bo made out by the 
defendant company. 

The judgment in Lalchand Seiv Karan v. The E.I. 
Ry. Co. (2) clearly l)rings this out oven in the case 
of the Railway Act, and there is nothing in Sheoharut 
Ram V. B. and W.-TF. By. Co. (‘6) to affect the long 
cour.se of decisions under the Carriers Act. I would, 
therefore, discharge this Rule, as no evidence whatever 
was offered by the company. 

Ct. B. Rule discharged. 

(1) (1«D7) I. L. 11. 24 Calc. 78(5. (2) (191.H) 17 C. W. N. 63.5ii. 

(3) (1912) 10 0. W. N. 70(5. 
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Hmdn Lam — Alu'mitmn — MtmUjagti hg irulom nf part of the estate — Legal 
item Hty — re s a pt / nn — R cre.rsi ime r* 

Alk‘uutit»u hy way of niort^'ugv ly a Hiiala wi(l<iw, aw U*-ha‘SH, a 
portiou of t]i(* owlato t'f lior «l(*roasL*<i linwbaiai without prtjof oitlao* of 
tii‘COHsity or of r<*awi>n»i>h*- eiojuiry and Iionowt ludiof us ia itw (ixiwtouoo, hut. 
with Iho coriHoiit of thu next revarHioiior for the time heiiig, will l)e varoi 
anti hindin^ on the uetnul reversioner, if the presumption of legal necoHsity 
or of reanonah e enquiry and honewt ladief raiwetl Ity wuch coiiwent is ntd 
rt'hutted hy more cogent proof. 

Nohohkliore Barma Eoy v. Haii Naik Sa7'tHa Roy (1, ctmwiden.Mi. 

Bajrmuji Singh v. Manohnrnika IJakltsh Singh (2) referred to. 

Reference to Full Bcuch. 

This roference arose out. of a .suit for ])ossoftsion ou 
establishment of title to certain lauds. The appeal in 
the High. Court was by the i>laiutilf. 

The rofereuco to Full Bench by Btephen and D. 
Chatterjee JJ. was as follows : — 

Stephen J. Tins kuH wim brought by tlio appflltint to recover iinsse.s 
Rjon of certain maiizah^ aa the heir of one Sliih Nag Chandi, who became 
entitled to them after the death of Shib Nag’s widow. Itani IMlia Chow- 
(Ihurani. 

The case came before us ou appeal, and it was not disputed that 
the appellant is Shib Nag’s Ijeir, and the only question that ha.s been argued 
is whether his claim is subject to U usufructuary mortgage executed by the 

Reference to a Full Bench in appeal from Original Decree No. 153 of 

1908. 

(1) (1884) 1. L. R. 10 Dale. 1102, 


Before Jenlim Uarhnjitm^ Stephen^ Mooter jep and JLdmivood JJ. 

PKOHAD OIIOWDMUliY 
r. 

(JOLAP BriAdAT." 


'2) (1907) I. L. R. 30 AIL 1 ; 
L. R, 35 1. A. 1. 
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wi«!ow in fuA'our of defc'udaot Xo. 2 ou the 23rd Bluxdra, 1293, to Hectire a 
limn o£ Erf. 7,000. It in contended hy the defendant that this mortgage in 
valid as against the plaintin: because it was made for legal necessity, and 
h(‘f-.auso it was onnaentefl to by a man named Harbaiis Tewari, the son of a 
<langhter of Sluh Nag, who was at the time Bhib Nag’s heir and tiierefon? 
entitled to imu‘tgag(i property after the widow’s <loath. Tae bwer Court 
has Baind both points in the <iefendaiit’s favour and has dismissed the 
suit. 

On tlui lirst point we cannot agree with tl;e lower Court. According 
to the recitals in the bond, tbe Ks. 7,000 was borrowed to pay off debts to 
four men, Sitrja Narain, Fauna Lai, Shib Natb, and tbe defemlant. Evidemaj 
is produced tu sliow that these debts existed and were for the most part 
c‘vcntually paid ; hut there is none to siiow that they were incurred for any 
purpoHo that can be considered a legal uecessity. As regards the debts to 
tbe defendant we have recitals in a mortgage to Burja Narain Singh iliat 
money was retpiired fur tlui payment of Govermnent revenue, tbe expense 
of Harbans’ marriage and tlie ixn-formance of a religious ceremony ; as 
regards tbe debt due to Blnb Natb wc have practically no evidence at all. 
This discloses no cvidmico of legal necessity in respect of totber of tb(‘se 
(bdds, atid very little reliance is placed Dy the rcspoudeiit tin the tlebts due 
to eiliuu* of these men. As reganls the debts due to Burja Narain and 
Parinti Lai, the cas<? is rather stronger, because the defendant eventually paid 
olf tbe bulancu of tluuh* debts. Tiie circumstances of tliis payment, however, 
do not appear from the record, and tliero is nothing to show that the plaint- 
ill’s stniement tfiat he paid only to avoid litigation is incorrect ; we conse- 
quently cammt lind that he is estopped for questioning the legal necessity 
of the expenses for whicli the debts wliicb he partly paid off were incurred. 
The only evidence that we have as to the circumstances of the widow at 
the time she executed the bond, on which reliance is placed, goes to show 
that, in 1312, the income of tbe estate was something like Es. 20,000 tayear, 
which does not help tbe defendant. 

On the evidence relating to the existence of necessity, apart from 
Harbans’ conduct, we are of opinion, therefore, that it is not proved that the 
lioml relied on in this case was executed for any purpose of legal necessity. 

On the second point tbe facts are simple, Tlie mortgage is a usu- 
fructuary mortgage. It is signed by the widow and witnessed by Harbans, 
%vh<i adds, I accept this document.” Had Harbans survived the widow he 
would in any event have become exclusively entitled to tbe property which 
vras tlie subject matter of the mortgage. He managed the widow’s affairs 
at the time of the mortgage, and had witnessed certainly two otlier similar 
documents, and expressed himself as accepting and consenting to one of 
them. The present defendant is not his heir. 
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Uiider thoKi* circnmstaiiceH, tlio appollaiit }»L*fort* tht3 plaintiff in tho 
Btiit, han argued tluit, wluitever may ue the law an to mi alien atiou of tin? 
whole of a widow'n niierent in her entate with the eouKent of the reversioner, 
it doen not apply to alienation !»y way of nmrtgage, and he relies on Uie 
dociHion in hari Kmm Bkagal v. Bajnmg 8ahai Singh (1) to nupport iiis 
eoniention* In tliat case, whieh is not distinguiKhahie mi the faets from the 
proBOut, Dobm J» says, 1 tiduk that the doctrine of siirrender upon whieli 
the validity of a Hale out and out of the wlmle or my portion of the iidieri- 
taiicc with the couBeiii of ail the immediate reversionerH is based, (auinol 
legitimately he extended to the case of a mortgage %vheri‘ e.r hppnthesi the 
widow Htill retaiuH the fivvnership of the estate though subject to the 
liability created by the mortgage.” As [ am unable to uece]»t tluH holding as 
a correct exposhhui of the luw applica}»Ie to the cas(% I will notice hrielly tlu^ 
Hiatc of tiie law at the time of that dtieision. For present purposes it is not 
necessary to go further hack than the decision uf a Full Bench of this C<uirt 
in Noholmhore *S'«r?aa Bog v. Ifari Nath Sarma Ihaj (2), where it was 
ilecidcd that a Hindu widow could relirnprisli her estate to the next male heir 
of lier inishand ; she could tliercfore alienate it merely with liis consent and 
withcnt any legal necessity. Some of the Court expressed a doubt as to the 
consonaiice of this decision with sound principles of Hindu law, hut felt 
themselves ccjnstraiiied to come to the conclusion they did by along course of 
decidetl cases. J^Iueli the same position was adopted in He.m Chmder 
Smiyal v. Barnamoyi Dehi (3), where tlie power of a widow to alienate, as 
distinguished from relinquishing her estate, is rofernal to authority ratlier 
th{m principle. The matter has been recently ccaisidered by Privy Council in 
the case oi Bajrangi Singh v. Manolcamlha Bahhsh Singh l\ni 

decisions in Nohohuhave Sarnia Roy v. Hart Nath Savma Roy (i) ami 
snihsequent easi^s were considered, and the decision in the foruicr was left 
undisturbed, 

Tliere is tlms no doubt as to the power of a widow to alienate the V’bole 
of her interest in her husband’s estate with the cauiseut of the reversioner. 
The question is whether she can alienate a portion of her interest in tlie same 
way. It has been decided tliat slio may alienate the whole of her interest in 
a portion of the estate : see PwZm Chandra Mandal v. Bolai Mandal ^5) 
and the cases there quoted. This infringes to some extent on the theory 
suggested in No'b()hhhor& Sarma Roy v. Bari Nath Sarma Roy (2) that 
the relinquishment by the widow makes alienation possible because it produces 
erlects similar to those which would follow on the death of the widow, and 

(1) (1909) 13 C.W.N. 544. (4) (1907) I. L, II 30 All. 1 ; 

(2) (1884) 1, L, 11. 10 Calc. 1102. L, 11, 35 I. A. 1. 

(3) (1894) I. L. Ib 22 Calc. 354. (5) (1908) L L. II. 35 Calc. 939. 
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Hngp^entH that nhe may be competent to alienate part of her interest in tlie 
whole. In Scmhar Naili Mukerjl v. Be.joy Gojpal Muheryi (1), it was held 
that a lease b}" a Hindu widow" for sixty years whicli was ratified by tlie next 
reversioners w^as valid, wliich does not seoru as if her i)Ower of alienation 
depended on her Kurrender of her life estate*. 

On the other hand, it was laid d(»wn hy the Privy Council in Belmrl Lai 
V. Madlio Lai Ahir Gayawal (2) that in order for a widow to accelerate tlie 
(‘State (d! an heir ^S‘t was essentia ly necesKury ” that she slKUild ‘‘withdraw 
her own life estate, so that tlie whole estate should get vesb'd at once in the 
^rantee,^’ 'riiis would seem to mak(3 an alienation hy way of mortgage 
invalid ; hut in that enso the olfect of tlie alienation was to leave the manage 
ment of eertuin (ao’ennmies in tlie liands of the Jadr, while the widow ndained 
her life estate, and the ne(a*SHity for the removal of the life estate was based 
on the desirability of a chi‘ck on the frtajuemy of such (‘onvejancos. The 
W’ords, therefore, as to tins withdrawal of the \vholi‘ life estate slioidd 
p(!rha{>s n<d be lead as ludng of general application, and the (iase may he 
eo«sid(‘red as dijciding no more than that the w'idew’s allitnation is invalid if 
it is illusory, as was the case us regarded a moiety of tl e estati* aliimatcMl 
in Ilfjm ChumUr Sanyal v. 8arnamoyi Debi(i^). 

In this state of auUiorities I cannot consider that llie doctrine of 
Hurrender or reliiHjtiishment has been recognised us so compietoly the basis 
of tlie validity of an out and out sale by a widow with the reversioner’s 
consent as to justify tlie eonclusiun that an alienation by mortgage with the 
same consent is invalid. It is fur this reason that I entertain the doubts 
as to the correctness of the decision in Ilari Kissen Bhagafs (5) case tluit I 
have mentioned. But I may also add that that decision was based on the 
decision of tlie Privy Council in Sham Suntlar Lai v. AckJian Knnwar (4), 
and Doss J. in conunenting on which says in IJari Klsseyi Bliagat v. 
Bajrarig Saliai Singh (5) “ this decision clearly shows that w'here a Hindu 
widow borrows money on mortgage of her liusband’s estate, though the 
transaction may be concurred in or consented to by the next reversioner, 
such consent or concurrence cannot have the elfect of conferring on tlie 
deed a largei operation than a mortgage of the limited interest only.” I 
cannot agree in this view of tlie effect of the decision, as the Privy Council 
expressly held that there was no such consent by the kindred of the widow 
as would raise a presumption that the transaction was a fair one, or one 
justified by Hindu law, and they then point out what kind of consent 
would be necessary to validate the mortgage bonds in question, 

(1) (1908) 13 a W. N. 201. (3) (18941 I. L. E. 22 Calc. 354. 

(2) (1891) I, B. B. 19 Calc. 236 ; (4) (1898) I. L. K. 21 All. 71 ; 

B. IB 1 9 L A, 30. B, E. 25 B A. 183. 

(5) (1909) 13 G. W.N.544, 548. 
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Under tliene eireuiisHtotK’eH we n*frr the toJhnsnig qne^ien to the Full 
Bench : — 

1h the alienation, h}^ way <<f imuii^age hy a llhidu widuw of a p(irtinn 
of the i'Htate of lier hiiBhanil witluuit any pnwed h’^jal l^ee«H^ity hut with tlie 
emmmi of the next r(*v<*rHioijer for tin* time heiuK? valid and hindiug cm 
the actual nwerHioiier who in not the h<-ir of the (’{UiHeiitiue;' revemiouer ? 
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If the question is answered in tlie ufliruiative. this appeal is dismissed 
with costs. If it is answerefi in tlie negative, t)je appeal is allowed ; the 
decree of the lower Court is set aside, the suit is decre<'d in favour of the 
pluiniilf as far as the three ?naffvas art? ctmeerned, and the plaintiff is 
entitled to his et)Sts in this Court and Hit? Court htdtnv. 


1>. Chatteiuke J. J agree witli my h‘arned brother in Imldingj that 
no legal net?essity has been prttveii in iluB ease. 

The next question that arises is whether the nioiigagel>y Ihini lladha 
Chowtlhuraiii, with the consent and eo-operatitai of Harbans, flic Hum lU'xt 
rtwersioner, is binding upon the plaintiff who is nut (lie lieir of Harbans. 
This qin‘stion has ]>eeii decided in favour of tlie apj t'llant in the case tff 
Ilari Kismi Bhaajat v. Ihijramj *S'u/iat Singh (1). It is contended, how- 
ever., by tlie learned vakil for the respondent, first, that the said case is 
distiiiguiBhoble from the present and, secondly, that it is not cojrect. Tlio 
distinction pointed out is that in that case the next reversioner merely 
attested tiie deed as a witness, whereas in tliis ease lie has accepted the deed. 
I do not think that tlic distinction is material — the object in both cases 
being the same — that of having the approval of tlie next n‘versi(jner. The 
objection to the correctness of the ruling, however, seems to be sub- 
stantial. Mr. Ju.sticc Doss, who delivered the main judgment in tiic case, 
lirst says tliat, even if the attestation by tlie tiien reversioner could be 
construed as an assent to the transaction, that consent hy itself” would not 
be “ sufficient to establish the existence of legal necessity,” and lie relies 
on the case of Be^m Behari Kiindu v. Durga Ohman jBauerJi (*2). 
That was, however, a case in wliich the next reversioner who gave the 
assent wuis a female and Mr. Justice Doss, who was a party to that case, 
said : “ The result, no doubt, w’ould have been different, if the next rever- 
sionary heirs . . , had not been females, but males, etc.” The learned Judge 
ilicn refers to the case of Sham Suiidar Lai v. Achhan Kunwar (3) and 
says, “this decision clearly shows that wliere a Hindu widow borrows money 
on mortgage of her hnshand’s estate, though the transactions may be concurred 
in or consented to by the next reversioner, such consent or concurrence, 


(1) (1909) 13 0. W. N. 544, 547. (3) (189S) i. L. ll 21 .411. 71 ; 

(2) (1908) I. L. H. 35 Calc. 1086. L. 11 25 I. A. 83. 
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cajmut liavit lla; pflcet (*£ ennf(‘rriiiji>^ (»ri the fleed a larger operaiieii 
than a mortgage of limited intercKt only.’’ 1 do notj however, 
miderntaud tla^ judgment of their Lordi^hijm to lay down that rule. 
Their LonlKhipa nay, it ib not a ease in which all the kindred of 
Khairati have anHented or could anHcnt to the honds (»r either of them and 
the clrcTuuHtanccs are not hucIj aw, . , . to raiHC any prcKumptioii from such 

coneiirrcncci as there was that llie traiisactiun was a fair one or 

one jnstiruMl hy Hindu Jaw, In order to raise such a presumption Jhc 

coiiHcnt must ]>e show n to la? given with a knowle<lgc of the 

fdlccfc what tlipy w('r(^ tloing and an intelligent intention to consent to 
such eliVet.” Tlndr Loniships then show that there was no sucli consent, 
as ht)th Aehanhar and Enayat Bingh were under the intlueriee of Lalji 
Bingh. Then the learned Judge says, I think that the doctrine of 
surrender upon which llsi validity of a sah* out and out of tlu' whole or any 
portion of the inheritance witli the eonsent of all the immediale rever- 
sioners is based cannot legitimately he extended to the ease of a mortgage, 
etc.”, and t|iTotes t}u^ ease iff Bojranffi Sbigh v, Maiiolarnlla Balhsh 
In that eas(j the widow had sold the projferr.y of her deceased 
himhand piecemeal to her sou-in-Iaw, ami tiie presumptive reversioners 
suhstMpiently executed deeds one after anotJier ratifying the sales. Their 
Lordships reviewed the several cases decided on the point and came to tlie 
conclusion that; the eons(‘rit of the whole body of persons constituting the 
next revcr.siom although suhHe<|uentIy given and not simultaneously, was 
suftieient for tlie validation of the alienation made hy the wddow. The first 
case considere<I was that of the Collector of Makiilq^aiamw Cewaly Ytncaia 
iVnrmbwjin/i (2). That ease decided that, ‘‘it may be taken as estahJished 
that an aliemition hy her (the widow) which would not otherwise be 
legitimate may hijcoine so if made with the consent of her Imsbaiurs 
kintlred.” The case of J?(xj Ltihhic Diibea v. Gol'ool CJnmder Choivdliry (3) 
decided timt the consent must generally ho by all tluise who are likely to he 
interested in disputing the transaction, and that at all events tliere must 
!>c such a concmTcnce of the inemhem of Hie- family us suffices to raise a 
presumption that the transaction was a fair one and one justified by Hindu 
law. Their Lordships then refer to the decision c>f the Allahabad High 
Court in Ramphal Rai v. Tula Kuari (4) which held that the presumptive 
reversioner could not by joining with the widow defeat the rights of the 
actual reverHioner. Then their Lordships refer to the Full Bench case of 


(1) (1907) I, L, R. 30 AIL 1 ; 

L. IL 55, L A. 1, 

(2) (1861) 8 Moo, L A. 529 ; 

2 W. IL (P. 0,) 61. 


(3) (1869) 13 Moo, 1. A. 200; 

3 B. L, B. (P, a) 57. 

(4) (1883) L L. K. 6 AIL 116. 
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MohoHshm Surma Eoy v. Huri Xath Burma Huy m. This pfrornid of 
duciHion an put hy Bir Hiclianl (jarth 0, J. is then set out, ii it is ouro 
estahliHlied as a matter of law that a widow’ may reliiKiuish her (-state in 
favour of her IjnshaDd’s heir for tlie time it seems impossi)>Ie ttj 

preveait any alienation whicli the wid<nv and the next heir may to 

make”, ami as set out l>y Mr. Jnsiiuis l^Iitra, *Mmt if tlie withwv is competent 
to relimiuish her estate to the next mule heir of lier ImBbami, it follows as 
a h>,t?ii‘a! consequence that she can alienate it naoM-Iy with his consent 
without any h*ga! necessity/’ This view is then simwn to luu’e been 

adopted by the Madras High Court in the case of Marudamuthi Kadan v. 

Srinkasa Pillai (2). The Bombay view* is tlien s«.-t mit in tlie wmrds (jf 
JenkiriH C. J. and Banade J. tliat the coiisiuit of the persons interested t(j 
opp(>Be the transaction evidences its propriety, if not its aetual necessity ”, 
and ‘‘the consent of the reversioners must Ixi of such kindred th<.‘ ahsmict; 
of whose opposition raises the presumption that the alienation was a fair 
and proper one Their Lordships ultimattdy disapprove of the AIIaha)>a<l 
view* ami agn e with the view* of the Calcutta High Court in EadhaShyam v. 
Joy Ram (3). It can hardly be said that their Lordships base their judg- 
ment on the so-called surrender theory. On the other hand, their Lordships 
seem to x^Iaee more reliance on the presumption of necessity from tiie 
consent of persona interested for the time being in impeaching (lie aliena- 
tion. The matter w'as considered by Korris and Banerjee JJ. in tin; 
ease of Bern Ckunder Saiiyal v. Bar?iamoyi Dell (4). The learned 
Judges first refer to the express provisions of the Dajabhaga, in favour 
of an alienation in favour of certain relations. Dayabbaga XJ, 1, 64. 

In the disposal of property by gift or otherw*ise she is siihj<‘et to tlie 
control of lier hiisbaiurs family.” The w’ord danadi in the text 
literally means gift and the like, and must therefore include sale and 
nmrtgage (sec C-f. Bastri’s Hindu Law, 448) and tfien continue : — “ Tlie 
text of the Dayabhaga referred to above evidently formed the basis of 
the earlier decision npliolding the Hindu w'idow’s alienation with tlie 
consent of the reversioners ; see Breeniutiy Jadomoney Dahee v. Saroda- 
promio Mooherjee (5) ; and then referring to the Full Bench case of 
Nuhohisliore Barmu Eoy v. Hari Nath Burma Roy (1) they say that 
the real ground of the Full Bench decision was that it would be wrong 
(o upset a long course of decisions. It .‘•eems that the reiiuquisliiaent 
theory was relied upon, not as tlie basis of the decision, but as an ilhis- 
tration of the higher powers of the Hindu widow which logically led 
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(1) (1884) L L. li. 10 Gale. 1102, 

(2) (1898) 1. L. B. 21 Mad. 128. 

(3) (1890) L L. B. 17 Calc. 896. 


(4) (1894) I. L. E. 22 Calc. 354. 

(5) (1856) 1 BouJriois 120 ; 

3 1. D. (0. S.) 72. 
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to tiro infort'iior timt kIr* 4‘ojiltl hi*!! with tho oouHi-irt of tin'' rovorniirtHT. 
AOor fme (I) it wa^ hoM In tlio oaso of PuJin Chamlra 

Mamhilw Ihlul Mnndal (2K that tin* allonati«ni of a portion of hor 
lno4nn!rrH ontato hy a Ifiiiflii widow with tin* oonnont t>f tin* noxt rovorsiorior 
in valid, fn tin* i'smi- of t^iinhir Nnih MuWrji v. (fajml Muter ji (d), 

it wan hold that a }{*aM{* for fdt yoarn hy a llinda walo\v wliioh wuh nitifanl 
!»y tlio ir-st, rov<*rHioii4 r wrh valid. If ilio so-cullori Hun’<*nd<*r tlwory wan 
tlio hasiK 4>r tho rnliiiiTH on tho siibjoot. ulioiiation uf tlit* part of an oKtato 
of lior loisliand hy a widow would Tart Inr valid, mu* would a IcuHft Iro 
lastiii'r hryoiid hiT lift*. It in tna* if In a Hurrendvr ’’ or, inon* 

rorrortly, ndiiiiipnHintjont, it iniiht he of the whtrh? : nee BeJiari Lai v. 
Madhf hill Ahlr But the vulhliiy of an aliemitiou infunridetl 

tai u dilloront prinolplr* td' Iliiidu law. In thin view trf tla^ law I cannot 
uirrtM* with the view oxpri'HHtMi in the eane «tf Ihiri Kmen Bhagai (5) 
anti a*;ret* in nmkin| 4 ‘ tJnV ri*fer<‘netx 


Mj\ K P. Hinha (wiMi hini IJahn DivarkciBaUi 
Ph(ikr((h(irti aiitl Ihehn Hirajinohfui Majuiudfir), for 
th(‘ a[i|H4lajit. ''i'lH* oHsoiic{M)f a laorty^a^^c is a loan* 
Tho hiw as to sains is not ap])Ueal>ln to inortgu^njs. 

It is triic‘ tlit* ftropcrty tliat stands as security fttr a 
njorfrifa^tMleht may continue to be lialile even tlnuigh 
the debt may be btirretl. But ttic proiterty remains 
tlm mortgagor's. t)oiist3nt of reversioner alone does 
mtt make a debt binding. Ohatterji J. at least con- 
cedes in the order of reference tliat alienation by a 
widow depends on **■ surrender,’’ that if it be a -‘sur- 
render” it must be of the whoie. The decision in 
NobokWiore Sanna lioij v. Hard Nath Sa7vna Boy (h) 
is based on that doctrine. 

{Dr. Ghoi^e. There the alienation was of a part.] 

My contention is tliat the whole interest must ^ 
be conveyed. “Surrender,” as understood in English 
law, is somewhat diirerent from what the word means 


(1) (1907) 1. L. B. 30 Ail 1 ; 

L. B. 35 1. A. L 

(2) (1908) I. L. ll 35 Calc. 939. 

(3) (1908) 13 a W. N. 201. 


(4) (1891) I. L. B. 19 Calc. 236 ; 

.L. B. 19 I. A. 30. 

(5) (1909) 13 a W. N. 544. 

(6) (1884) I. L B. 10 Calc. 1102. 
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liere. As we imderstaiul it liore.it nieans *■ nc<;elora- 
tion ” of tlie estate of tlie next taker hy tlie with- 
drawal of riu' widow’, H interest in the property, 

[.lEXtiJNS C..L But see Bajranyi Sinah x . Mano- 
karnika Bukh^h Singh (1),] 

In tliut ease tlieir Lordships lield the eonsont of 
the kinsmen to he (‘videnee of the hand Jidfx of the 
transacdio)). That, moreover, was a ease of saie. 
Their I.ordships refused to ex hold the Benpa! doe- 
trine of Noboki shore' X <;a.se Ci) further, and to 
apply (h(^ rule of sale to mortgages would he to 
extend the operation of the Bengal df»etj'ine. 

ll was ludd hy the Privy Council in Behari Lai 
V. Madho Lcil Ahir Gagaival (8) that the widow must 
witjidruw’ her whole interest. A mortgage is not 
a case of with<lrav;’'al of the entire lnt(3rest. 

In Bajrangi Singh v. Manokamika Bakhsh Singh 
(1) the wliole estate wnis transferred, ami the point 
decided was that consent of the reversioners after 
the transfer would not make it inoperative. 

[Mooker.teb J. Do you say that this case nega- 
tives the surrender theory?] 

No. It only says that consent raises a presumption 
of legal necessity. 

[Mooktsiueb J. How is this consistent witli the 
suri-endor theory?] 

They were dealing oidy with the questions as to the 
qnanl-nin of consent necessary and the proof of it. 

[Mookehjee ,T. Why should those questions arise 
if tlie surrender theory w'ere right?] 

Sales of ])or Lions would be difficult to justify on 
the surrender theory. Bairangi's case (J) does not 
deal with "the surrender theory at all. It merely 

(1) (1907) I. L. K. 30 All. 1 ; (3) (1891) 1. L. B. 19 Calc. 23(5 ; 

L. B. 35 1. At. L. H. 191. A. 30. 

(2) (1884) I.L. B. 10 Calc. 1102. 
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(l«cideH :i rule of evidence. There the wdoH were sales 
of portions at different times, making up in all the 
whole property. In this case it was only a mortgage, 
and it makes no difference that it was a usufruetnary 
mortgage. The safegimrcl against abuse of the rights 
of the life interest of the widow is absent in a 
niortgagt'. The doctrine of acceleration or surrender 
is useful in cases where, as here, no legal neces.sity 
is alleged. 

l\i Martularnuthu Nanclan Srinivasa Pillai (1) 
it was a case of a sale of a portion. Even in a sale 
of a part tlie widow wdthdraw.s her whole interest as 
to that part. 

A consent of tlie reversioners to a mortgage would 
. jiot of itself prove the existence of legal necessity. 
Whether the presumption of legal necessity arises 
from consent is a question of fact. 

It is a significant fact that, except in the recent 
case of hari Kissen Bhagat v. Bajrang Sahai 
Singh (2>, there is no reitorted case of a mortgage. 
Tlierefore the uniform current of authority referred 
to in the argument in Nobokishore’s case (3) does 
not help us in the present discussion. Bangappa 
Nai/c V. Kanili Naiki^i) and Muthuveerii Mudaliar v. 
VytMlinga Mudaliar (5j decided after Bajrangi’s 
case (6) support my contention. See also Pulin 
Chandra Mandal v. Bolai Mandal (7). The presumiv 
tion of propriety of transfer arising from consent is 
rebuttable. 

A surrender by the Hindu widow in favour of the 
next reversioner of the whole interest is sai)porled 
by Hindu law and authorities. 


(1) (1898) I. L. B. 21 Mad. 128. 

(2) (1909) 13 C. W. N. 644. 

(3) (1884) I. L. B. 10 Ualc. 1 102. 

(4) (1908) I. L. It 31 Mad. 366. 


(6) (1 908) I. L. B. 32 Mad. 206. 

(6) (1907) I. L. B. 30 AIL 1 ; 

. L. B. 35 1. A. 1. 

(7) (1908) I. L. K. 35 Calo. 939. 
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Hreemutty Jadonioney Dabee v. t^aroflcipfonono 
Mookcrjee (1) discuHscd. Tlie question there was 
whether conveyance of the whole interest was valid. 

There are really two principles that can be 
deduced from these eases; — (1) that anrreuder of 
whole estate to the next heir or, with his consent, to 
a stranger, is a valid transfer, and (ii) alienation r>f 
whole or part must have justifying legal necessity. 
The cojise))t of the reversioners is a piece of evidence; 
Raj hiikhee Dabea v. Gokool ChtiniRr Ohotvdhry (2). 

[.Jknkins C.J. See Dayabhaga, Oh. XI. Is there 
Jiot a third doctrine, — the doctrine of Narada ?] 

This is a Mitakshara ease. 

[Jenkins C. J. Are not there the wonts 
etc. ? How do you meet Narada’s doctrine ‘t] 

That is a special case of gift to the kindred of a 
woman’s father or motlier. That is not the general 
law. 

[Jenkins C. J. Begin at verse 26 of Chapter XT and 
read what follows for general scheme.] 

The fidl power given to the husband’s kinsmen 
by those ver.ses does not mean po'wor to disi)ose 
of the iH'operty in conjunction with the widow. 
The verse of Narada quoted there refers only to 
the i)eri')etual tutelage of the woman. It does not 
authorize her to give to any but to her own father 
or mother’s family. Kindred of husband mean others 
than next reversioners : see Dayabhaga, Ch. XT, vs. 5G 
and 62; Strange, vol. II, p. 409 at 410; Kalee Mohtm 
Deb Roy v. Dhununjoy Shalia (3), Madhub Qhunder 
Hajrah v. Gobind Ghunde^' Banerjee (4) and Gmiga 
Pershad Kur v. Shumbhoonath Burmim (5). 

(1) (1866) 1 Boulnnis 120 ; (3) (1866) 6 W. E. 51. 

3 I. D. (0. S.) 72. ■ (4) (1868) 9 W. E. 350. 

(2) (1869>'13 Moo. 1. A. 209 ; (5) (1874) 22 W. E. 393. 

3 B. L. B. (P. 0.) 57. 
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Bahu Dwnrknnath Chakraharti (following Mr. 
flinha) refers to the original authorities. So hir as 
the Dayabhaga is concerned, the rights of widow's are 
dealt ■with in Oh. XI, sec. 1, verse 56 et seq. Eeads 
verses 56 to 59. Verse 59 is the basis of the theory of 
surrender, and is a very important verso. Tw'o other 
important verses are 63 and (>4. They are a continua- 
tion of 61. Verse 64 introduces a limitation. There ' 
is no mention of revex’sionary heirs. 

In dealing with the question of snccession after the 
death of the widow, Jimntabahana says that it opens 
after her death. Sreekrishna speaks of her death, but 
Ghuramani adds “ ■when the right ceases.” From tlieso 
w'orcis the theory of acceleration of the reversioner’s 
right by surrender is based, ^’be original texts 
therefore give no supiwrt to the theory of surrender. 

Section 61 only provides for gifts or other aliena- 
tions by the widow for the spiritual benefit of the 
husband. Section 62 iirovides for alienation for legal 
necessity. Section 63 says that the wddow' may make- 
gifts to the husband’s kindred at the husband’s 
obsequies, but prohibits any such gifts to her own 
kindred. But ver.se 64 .says that gifts to her own 
kindred may be made with the consent of her hu-sband’s 
kindred. It is clear, therefore, that the Bayabhaga 
nowhere authorises any alienation with the consent of 
the revisioners. Verse 64 would be no authority for 
such a proxxosition. 

Then, Narada denies all rights to the wddow^ in, 
her husband’s property. See Jolly’s edition, Ch. XIII, 
verses 25 to 29. Verse 28 says that the husband’s 
kins are her guardian, and that they have power in 
dispo.sing of her and not of her husband's 'property. 
The text of Narada does not support the view of the 
Dayabhaga in verse 64 — “ In disposal of property by 
gift or otherwise she is subject to the control of her 
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huHbantl/s family.” But the Dayabhaga wa.s the 

champion of tlie widow’n rights, and was the exjmriont 

of the i)rogre.ssive view of the time.s. ,, 

„„ , ... » . ... . (JiiiivviiHiriiv 


The two principle.s of .surrender and alienatifui 
with the consent of kindrtid are based on texts. The 
{piestion j.s, how far that ancient idea i.s kej)! up. A 
widow’ may retire in favour of the reversioner. As 
far as the texts go, slie cannot alienate to any hut the 
reversioner. JSfobokisItore Sarrna Hoy v, hm'biath 
Sarnia Hoy (1) goes beyond the text: see the remarks 
of Garth C. J. in that case. The case law has gradually 
extended the doctrine illogically : .see Mitter .T.’.s 
judgment. They invoke tictions. The Eonihuy High 
Court proceeds on a dilEerejit basis ; it takes it oiily as 
evidence. The Privy Council in BajranyVn case (2) 
.says that all Courts agree in attaching certain con- 
sequences to the Consent of the reversioners. They do 
not go to exi>ouud the orthodox theory. Behari Lai v. 
Madho Lai Ahir Gayaioal (S) is a Bengal ea,se, and 
their Lo rdships clearly proceed on the theory of acclera- 
tion by surrender. They dismissed the claim because 
the entire bar of life estates had not been removed. 
A mortgage is not a surrender of the w’hole estate. 

[.IKNKINS 0..T. Property must vest in an lieir or, if 
she is a widow, we say the heir for the time being. 
I can understand her ceasing to be a heir by civil 
death or hy executing a disclaimer. In that case the 
estate must vest in the reversioner. But I can’t under- 
.stand her ceasing to be heir by a.sserting her heirship 
in the act of transfer.] 

Mitakshara, Oh. II, sec. 1 (Stoke’s ed., p. 431). Texts 
of Narada or Vrihaspati ai’e not used by Mitakshara, 
There hs no para in Mitakshara authorizing the widow 

(1) (1884) I. L. R. 10 Oalo.i:02. (3) (1891) I. h. R. 19 O.alc. 230 ; 

(2) (1907) I. L. R. 30 All. 1 ; L. R. 19 1. A. 30. 

L. R. 351. A. 1. 
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to siliejiute uh tlie Dayabhaga cloea. The Dayabhaga is 
of a later stage. 

[Dr. Qhose. But see Oh. II, sec. 1, verses. 5 and 6.] 

Those verses do not say anything as to widow’s 
rights. The Mitakshara gives no right so long there 
are any males. 

Therefore, from the texts a surrender is po.ssible 
only of the entire estate. NohoMsliore' s case (1^ 
])erhai>s makes some dillerence. The decision in 
JJehari Lai's case (2) was based on surrender. Tliat 
i.s why we do not find cases, except only recently, of 
mortgages. 

As to consent, original texts deal with kinsmen 
only and not reversioners. If ail kiTismen join, there 
is very good and cogent evidence. In JRaJ Liikhee's 
ca.se (3j, the Privy Council had to deal with tiu^ 
consent of the hu.sband’s kindred, and treats the consent 
a.s evidence of necessity only. That was no case of 
.surrender. The consenting pai'ty was no reversioner. 

In BairnngVs case (4) practically al I kinsmen joined. 

The case of surrender is one question, propriety 
is another. Evidence of legal necessity is therefore 
necessary when the question of proi^riety comes. 

Here there is no finding of legal necessity. 

Dr. Bashbehart/ Ghose (with him Babu Umnkali 
Muhherji, Babu Mahendra Nath Boy, Babu 
Upeiidra Nath Ghatterji and Babu Nareshchandra 
Sinyhd), for the respondent. A mortgage is an 
alienation. There is great danger in reversing a 
concurrent course of decisions. It would disturb 
thomsands of titles. It may not be easy to formu- 
late the basis on which the series of decisions rest. 

(1) (1884) I. L. II. 10 Oalo. 110-2. (3) (1869) 13 Moo. I. A. 209, 228 ; 

(2) (1891) I. L. K. 19 Culc, 23(3 ; 3 B. L. li. (P.C.) 57. 

L. B. 19 I. A.3y. (4) (1907)1. L. B. 30 AU. 1 ; 

h E. 35 1. A. 1. 
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Tliese cases rest ai)i>!irently on the gronnU that under 
the Hindu law the widow and the next reversioners 
represent the entire inheritance. I am not now* discus- 
sing acceleration. For some i)tu'poses they undonbt- 
edly represent all. Take a suit by a mortgagee. Who 
are the imrties ? See Srinath Dass v. Hari Pada 
Mitter (1) which relied on Nugeyulerchimder Ghose v. 
Kaminee. Dossee (2) and Mohima Ch under Roy 
Olunvdhry v. Rani Kisiiore (il)- Take another ca,se 
— a suit under article 118 of the Limitation Act. 
There is no doubt a conflict of decisions : .see 
Shrinims Mimtr v. Hamnant (4), Pulin Chandra 
Mandul v. Bolai Mcmdal (.5) and Ayyodorai Pillai 
V. Rolai Animal ((!;. 

These ca.ses may also be supported on the i>rinci- 
ple that, apart from any question of legal necessity, 
alienation by a widow with the consent of the next heir 
is a valid transaction. There is, moreover, the ground 
that a court is hound to presume, notwithstanding 
the dictum in Raj Lukheds case (7), that a trans- 
action entered into by a widow with the consent of 
the next heir is a legitimate transaction. It is not at 
all nece.ssary to pre.sume legal nece.s,sity or to find 
that tlie purchaser made hond jide enquiry before 
purchase. In ciise (8j, there was no legal 

necessity at all — not even the pretence of one. There 
was neither a surrender of the wdrole e.stute at a time. 

There has been a divergence of opinion between 
some of the High Courts as to gifts. I would not, 
therefore, put it on the ground of the presumed 


(1) (1899) 3 0. W. N. (i.37. 

(2) (1867) 11 Moo.l.A. 241. 

(3) (187C) 23 W. It. 174. 

(4) (1S99) 1. L. It. 24 Bdin. 260. 

(8) (1907) ]. L. It. 30 


(.5) (19:;8) I. L. It. 35 Calc. 908. 

(6) (1901) 1. L. 11.24 MuU. 405. 

(7) (1869) 13 M. t. A. 209 ; 

3 B. L. n. (P.(J.) 57. 

I. 1 i L. B. 35 I. A. 1. 
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oxi.Hteiici! of iegiil uece.s.sity, bat on the ground that a 
Court in houiul to presume it to be a valid transaction. 

Wliether tlie judgment of the Judicual Committee 
in Iktjranni’s case (1) is sound or not, it is binding on 
n.s. Quite apart from that ca.se, just look at the .series 
of case.s in Bengal. Even in Sir Richard Garth’s time 
it was felt that a decision contrary to the fixed law at 
the time would Ixave up.set many titles. In 1018 it 
would be still more di.sastrou.s. 

In Jadoniomij Dxhee v. SarodaprOHOno Mooker- 
Joe. (2) the decision was based not on the ground of 
surrender, but whether there was sufficient represent- 
ation or not. The original texts speak only of the 
consent of the heirs. “ Heirs ” does not mean all 
possible heirs. 

'rhe Full Bench case of Nohokishore Harma Roy 
V. Hari N'ath Sannn Roy (8) i-efers to the case of 
Trilochmi Chnckerlmtly v. Umesh Ohunder Lahiri 
(4), in which the sale was a sale of only [lortious. 

The Calcutta High Court has consistently followed 
the .same principle, rightly or wrongly .- Mohunt 
Kisheti Geer v. Basgeet Roy (5), Raj Bullnbh Sen v. 
Oomesh Ohunder Roos (6). After the Bhill Bench 
case we have Annada Kumar Roy v. Indra Bhusari 
Mukhopadhya (7), and Bepin Behari Kundu v. 
Darga Gharan Banerji (8). In the last mentioned 
case, there was only the consent of the daughters. 

[ Mooker JBF i J. But M.aclean C. J. referred to the 
pre.sumption.] 

The question did not really arise, and as to 


that see Annada Kuynar 

(1) 11907) I. L. B. 30 All. 1 ; 

L. R. 35 I. A. 1. 

(2) (1856) 1 Boulnois 12o ; 

3 I. D. (0. S.) 72. 

(3) (1884) r. L. R. 10 Ualo. 1102. 


Roy V. Indra Bhusan 

(4) (1880) 7G. L.B. 571. 

(5) (1870) 14 W. 11. 379. 

(6) (1878) I. L. R. f> Calc. 44. 

(7) (1907) 12 C. W. N. 49. 

(8) (1908) I. L. B. 35 Ca c. 1080. 
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MiiMiopadhya (1), Piilin Chandra Mamlal v. Bolai 
Mandal (2), Banlcar Nath Muherji v. Bejoy Gopal 
Maker ji (3). 

[Mookeejbb J. then accept the surrender 

theory.] 

I profes.s I am unable to reconcile the various 
tljeorics upon which the alienations in the several cases 
have been supported. But the rule is there and it is 
too late hi the day to upset it : Hem Qlmnder Sanynl 
V. Barnamoyi Dnhi (4). 

In the last mentioned case Bauer jee J. also refers 
to Behari Lai's case (5). 

The tramsfer of the whole and the transfer of 
a part with (Minseiit stand on the same footing. 

Tlieir Lordshi]).s in Jadomoney's case (6), iiointed 
out tluit if the consent of every one who stood in the 
line of succession wei-e necessary, no alienation would 
ever be possible. 

Tlie real ground of Nohoki shore' s case (7) was 
tlie long course of decisions. 

In answer to Bad ha Shyam Sircar v. Joy Bam 
Senapali (8), I place the decision in Bajrangi' s case 
(9). where it has been held that in some cases the 
consent of all may bo waived. 

Tn Behari Lai v. Madho Lai Ahir Oayatval (5) 
the question was, whether or not a grandson who was 
in existence at the date of the transaction by the 
widow was entjtle<l to succeed to the exclusion of a 
grandson born subsequently. That would depend on 
whether or not the widow had made a surrender so 

(1) (1907) 12 C. W. N. 49. (fi) (1856) 1 Boulnois, 120 ; 

(2) (1908) I. L. B. .85 C.alc. 9.39. 3 I. D. (0. S.) 72. 

(3) (1908) 13 U. W. N'. 201. (7) (1884) 1. L. R, 10 Calc. 1102. 

(4) (189.4) I. L. B, 22 Calc. 354. (8) (1890) I. L. R. 17 Calc. 896, 900 n. 

(.5) (1891) I. L. B. 19 Calc. 236 ; (9) (1907) I. L. R. 30 All. 1 ; 

L, B, 19 I. A. 30. L. B. 35 I. A. 1. 
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uH to accolerute tlie estate of the then reversioner. 
It was held that there had been no acceleration. 
Their Lordships were not discussing the question 
that is befote you, viz., whether a transfer made by a 
widow with the consent of the next reversioner is 
valid or not. I do not dispute for a moment that to 
accelerate the e.state the widow niu.st commit a 
“moral suttee’* so to .say, i.e., cease to be an heir. 

[.IlilNKINS C..T. Is it the fact that their Lordships 
in Nobokishore' H ca.se (1), refused to disturb the 
long course of decisions, or they oTily said that 
consent is necessary, but they did not precisely say 
what quantum of consent is wanted ?] 

It was laid down there that a transfer made with 
con.seut would give a complete title to the transferee that 
cannot be challenged in any way. If tiie question of 
eojisent or legal neee.ssity could be gone into, the 
pnrcha.ser’s title would be precarious. Suppcjse the 
nivorsioner dies before the widow. 


[JENKTN.S 0..T. But lot US look to the exact 
question formulated in the reference.] 

The Subordinate .Tudge in Nohohishore's case (1) 
found that there was no justifying legal necessity. 
The whole point is whether the presumption of neces- 
sity arising from consent is rebuttable or not. I say 
it is irrebuttable. Mr. Sinha says it is rebuttable. 

I can understand the judgment of Doss .1. in Hnri 
Kissen Bhagat v. Bajrang Bahai Singh (2) that if a 
.sale of a imrt would not be binding on the other 
reversioners, it would not be binding in the case of a 
mortgage, but I do not understand why, if it be 
binding as to whole in sales, it would not be binding 
in the case of a mortgage. This judgment has really 
caused the reference. On this point I again rely 


(1) (1884) I. L. H. 10 Gale. 1102. 


(2)(1809) 13 C. W. N 544. 
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oil Hem Gliunder Saiiyal v. Sarnamoyi Debi (1), 
which is really in my favour. 

[Jenkins O.J. If you say that relinguishmenr is 
another term for siirrender how can you say that 
transfer of a part is valid ?] 

In Trilochun Clmckerbutty v. tJmesh Chimder 
Lahiri i2) the transfer was of a part -. see also 
Nobokishore’s case (3). Marudamiitlm Nadim v. 
HriniiHisa Pillai (4) i.s nndoubteiiJy a^^ainst me. But 
so(‘ Ratigappa Naik v. Kamti Naik (5) and Mutbu- 
veeni Miidaliar v. Vythilimja MadaUar ((>). The 
Bombay case.s RamkrisJma Knpjyaswami v. Tripu- 
rabai (7) and Hunsrai Morarji v. Bai Moyltibai (H) 
are also rindly in my favour. 

After the decision of the Judicial Committee in 
Bainmyi’s case(^), the Madras decisions cited above 
cannot count for much. 

Tlie Allahabad Hiftli Court evidently does not 
follow Ba^ratiyC s case (9), though it mu.st. It follow.s 
its ohlci- deci.sion in liamphal Rai v. Tula Kuari flO) 
which the Privy Council has overruled. In Bakhta- 
war V. Bhagwana ('ll), the Privy Council case is 
distinguished, as the Allahabad case was one of gi ft. 

The Judgment of the Judicial Committee rests on 
a proposition which is doduciblo from the current of 
cases and from Hindu law, and tliat is tliat a transfer, 
by a widow with the consent of the kinsmen is valid. 
The only question is what is the amount of consent 
that is necessary. The Allahabad High Court wants 
it to be the consent of all kinsmen and not merely 
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(1) (1894) I. L. K. 22 Calc. 354. 

(2) (1880) 7 0. L. K. 671. 

(3) (1884) I. L. B. lOUalo. 1102. 

(4) (1898) r. L. E. 21 Mad. 128. 

(6) (1908) I. L, R. 31 Mud. 20C. 
(6) (1908) 1. L. R. 32 Mad. 206. 


(7) (1911) 13 Bom. L. R. 940. 

(8) (1906) 7 Bom. L. R. 622, 6.32 

(9) (1907) I. L. B. 30 All. 1 ; 

L. B. 35 I. A. 1. 

(10) (1883)1. L. R. G All. IIG. 

(11) (1910)1. L. R. 32 All. 176. 
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1913 of the next revert^ioner : Abdulla v. Ham Lai (1). 
Tliat also is u case of gift. 

I’Hosvji Before Barmtxji's case (2) it was uncertain as to 
liiiwmii.iti consent of which of the kindred is necessary. 

Privy Ooiuicil really adoiited the view of 

ISilAUAT. _ , , 

Jadouione.}/ s case (o). 

[JBiTKlNS 0. J. This is an alienation of a part.] 

It does not matter. I contend that wlndher the 
view taken in Nobokishore’s case (4) is right or 
wrong, it is the settled law, and it would he disastrous 
to alter it now. I also contend that consent of the 
next reversioner is suflicient as the consent of kins- 
men. 

[JENKTTsrs O.J. If Nohokishore's case (4) he ex- 
cluded as dehateahle, 1 do not find any case wdiere 
it has been iield tlnit consent witliout h>gul necessity 
validates alienation.] 

Trilochuu. Clrnckef'hutt)/ v. Umrsh Olumdet' Lahiri 
<5), Maluuit Ais/ioi Geer v. Bus//eet Bujj ((1), licm 
Chnnder Gani/al V. Ganiamnyi Debt (7), and Annada 
Kumar Roy v. Iiidra Bhiisan Mukhopadhya (8). 
All the.se wej-e cases before Bai rangV s case (2). 

Pulin Chamlra MandAl v. Bolai Mandal (9) is 
also a case in point. In Bepin Behari Kmidu v. 
Dnrga Charan Banerji (10) Dr. Sen had to rely on 
the consent of the daughter)!! as evidence. The case is 
distinguishable. 

The real ha.sis of the long current of Bengal judg- 
ments must be presumed to be that the widow 
and the next reversioner together represent the whole 

(1) (1911) I. h. II. 34 All. 129. (5) (1880) 7 0. L. E. 571. 

(2) (1907) I. L. R. 30 All. 1 ; (C) (1870) 14 W. R. 379. 

L, B. .35 I. A. 1. (7) (1894) I. L. R. 22 Gale. 354. 

(8) (185l>) 1 RmiltioiH 120; (8) (1907) 12 0. W. N. 49. 

3 1. 1). (0. S.) 72. (9) (1908) I. L. R. 35 Gale. 939. 

(4) (1884) I. L. R. 10 Oalc. 1102. (10) (1908) I. L. R. 35 Gale. 1086 
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inlierUiince: see also Xar5ula’.s text in Ch. XI, sec. 1, 
ver.S6 04 of Dayablia^,'a, and Dayacrama, Cli. J, sec. 2, 
para. 7. 

In Jadomomy's ca.so (1) tlie .Lidg’os doalt with 
ino.st of the earlier cases. Some of tlieso are: Hem- 
chimd Mujoomdar y. MuHsutnmaut Tora Mtumee (2), 
Gocul Chund Ghifckorwu-rtee v. AliiHsu}nt)iaul liaj- 
ranee. (,*>), Brindahun Chund Idai v. Binhun Chund 
Rai (4) ami Agund Rare v. Rughoonath Snhye (a). 
In Gocul Chund's case (.‘L it was held that the 
eonsent of the reversioner is necessary only if there 
is no legal nece,ssit.y. That ease als<i statics what is 
moai\t by “ reversioner.’ 


1913 
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IJHAtaT. 


[.Jenkins 0..L That was a. ca.se where the entire 
estate was transferred]. 

In Jadomoney's ca.se (Ih Colville C. J. speaks of 
transfer of a iiarfc at p. LSI. 

[Jenkins O.J. That contemplates gift to hus- 
band’s or wife’s kinsmen.] 

AH the.se cu.ses arc .snmniarijced and discussed in 
Dr. Mitra’s Tagore Law Lectures for l.S7!l at p. 372 
et fseg., and Mayne’s Hindu Law (7th Ed.), [i. iS.5.L 
In Collector of MaHulipntam v. Cuvaly Vencala 
Narrainapah (6), their Lordships .say-, “it may be 
taken as established that an alienation by her, which 
would nut otherwise be legitimate, may become so 
if made with the consent of her husband’s kindred.” 
There is no question of presumption, far les.s of 
rebuttable presumption. The rule as to the eviden- 
tiary value of consent is common sense. 


(1) (1869) 1 Boulnois 120 ; 

3 I. D. (0. S.) 72. 

(2) (1811) 1 Mac. Sel. Rep. 481, 

484 ; fi 1. D, (0. S.) 362. 
(.3) (1816) 2 Mac. tfcl. Hep. 213 ; 
6 1. 1). (0. S.) 521. 


(4) (1826) 4 Mac. .Sel. Rep, 180 ; 

7 I. D. (0. K) 134. 

(5) (1836) 6 Mac. Sel. Ecp. 37 ; 

7 1. D. (0. S.) 693. 

(6) (1861) 8 Moo. I. A. 529, 661 ; 

2 W. R. (P. C.) 61. 
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[Jen'kiN 8 O.J. There their Lordships take it us a 
faet that could bo presumed.] 

Ah a mutter of course, but not as matter of re- 
bu tta [)le p resit mpti on . 

[Jenkins 0. J. You rather mLsread the word 
“ may.” It is not “ must ”.] 

Tluty say hiter on, "'■ mtist l)0 proper.” 

Ilnj Lukhee JJdbea v. Gokool Ghmicler Ohowdlin/ 
(1) strikes a discordant note when it stiys : “Their 
Lordships do not mean to imjtu^ni tlio.se authorities 
which lay down that a transaction of this kind may 
become valid by the consent of the husband’s kindred, 
but the kindred in .such case must generally bo under- 
stoml to be all those who are likely to be interested 
in disputing the trausiiction.” Well, the ditliculty in 
India is to make out the next reversioner; that 
ditliculty is got over, and the conflict of law is settled 
ill JJaJranyi's case (2j. If that case is good law, it is 
not merely a question of presumiition. You tire 
bouiifi to follow the latest Privy Council cii.se. 

In Vinayak Vitfial Bhanye v. Govind Vmkatc.sk 
Knlkarni (M) it was held thiii the consent of all iuid 
every reversioner is not nece.ssary. 

It is difiicuit to iipitreciate the apiilication of the 
jtrinciplo of acceleration by the Oiilcutta High Court, 
if the only question was one of pre.sumption. The 
quotation of te.xts would have been quite unmeaning 
then. 

&Q 0 Govitidchund Bysack V. Gossinaat Bysack 14) 
in Shamiicluiran Sarkar’s Vyavastha Darpan, Volume 
H, !>. 41, which is referred to in Jadomoney's ca.se (5). 


(1) (1869) 13 .Moo. I. h. aoo, 228 ; (4) (1826) Montr. H. L. (,'. 477 ; 

3 B. L. U. (P.C.) 57. 1 I. D. (O.S.) 292. 

(2) (1907) L L. R. 30 All. 1 ; (5) (1856) 1 Boulnois 120 ; 

L. It. 35 1. A. 1. 3 I. D. (O.S.) 72. 

(3) (1900) I. L. It. 26 Born. 129. 
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In Bajrmidts ca.sc (1), there wore auccoH.sive 
doedn. For the fuctn of the case see the rop(»rtH in the 
Allahabad Series. 

[.Tenktns C.J. All those to^^^ethor make up tlie 
whole estate and the reversioners give their eon-sent 
by one deed.] 

Ye.s, but that does not make any difference in hiw: 
.see tile arginneuts in Bajramji' a case fl). Tht3ir lajrd- 
.ships say the Higli Courts were agreed as to the 
“ general princii»!e ". 
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In liamphal Bai v. Tula Kuari d), they were 
dealing with con.sent of the reversioner. It was 
challenged by a remote kinsman. 

Their Lordship, s in Bajranr/i’s case (1) followed 
the Calcutta Higli Court ami di.sapijroved of the 
Allahabad decision. 


iiee nlHo Bufif/appa NaiJc v. KanUi NenJe (ti) and 
Vinayak Vithal Bhange v. Govind Venkakah 
Krilkarni (4), per Kanade J. 

[Mo^OKEltJBE J. Up to a certain point, there is no 
tlifliculty or difference. 

We come iiack to Bajrangi's caseflj again. 

[jENKms C.J. See Eadha Ehyam Eircar v. Jay 
Ram Seuapati (.5].] 

That was a case of alienation of a iiurt of the estate 
without the con.sent of all near reversioners. 

[Jenkins C.J. On the question of estoppel, and 
spes successionis have yon seen Bahadur Singh v. 
Mohar Singh (G) ?] 


(1) (1 907) L L. n. ,30 AIL 1 : (3) (1 908) I. L. K. 31 Mad. Sfjfi •, 375. 

L. B. 35 I. A. 1. (J) (1 900) I. L. li. 25 Bom. 129. 

(2) (1883) I. L. B. G AO. 1 IG, (5) (1890) I.L. B. 17 Calc. 89G, 900. 

(G)(1901) I. L. R. U All. 94, 107. 
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But soe* Colville C.J.’k judjjrment. in Jadomonn'/'s 
case (1). It does not mutter wliether it is the whole 
or part. 

This reference has not been made hocause there is 
any decision that such a transfer would he invalid, 
hut because of Doss .T.’s decision (2), in whicli ho 
holds that sale is different from niort^a^e. 

[StepiikN' J. Is there any fiueslioii here of a 
difference between Dayahliaga and Milaksharai'] 

No. in any case, it is all in my favour. This 
(question is elaborately discussed in (5. Burkur’s Hindu 
Law, })p. 4 Id and 417. 

The old i;a.soH referred to by my <)]>ponent snj)port 
the ex stenee of lawful purpose <ir justifyiiifjf eause. 
L’or example, Kaleo. Molmn J)eb Rof/ v. JJhiinnnioy 
Shnfia (3). It is held there thul “in tlie absence of 
any fraud ”, con.sont is good evidence of tlie bond Jidcn 
of the alienee. Even if the consent is not cogeut 
evidence, wliieh J contend it is, it ])]ain]y shows tluit 
the alienee acted in good faith. It is conclusive. In 
this case, my client paid off some prior debts, and other 
prior debts wore also paid from the mortgage money. 
See Madlmb Chunder Hairah v. Gobind Ghunder 
Bamrjee. (4). 

Doss J. was wrong in reading /urn (car’.s* 

case (5) in the way he did. 

Air. Sinha, in reply: If this transaction can bo 
upheld upon texts, upon logical deduction from them, 
or on case-law, there is nothing to be said. But it 
cannot be so upheld. 

It is conceded that sales of portions cannot be 
supported bj' the doctrine of acceleration. In such 

(1) (18B6) I Boulmik 120 ; (3) (186fi) 6 W. K. 61. 

3 I. D. (0.8.) 72. (4) (18f8) 9 W. R. 350. 

(2) (1907) 13 C. W. N. 644. (,5) (1898) I. L. R. 21 All. 71 ; 

L. R. 25 1. A. 18.3. 
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cuHos you mu.st prove legal iiecc.sKity. We Imve been 1913 
told that the textH authorize alieiiatiou of portions 
to liusbiuid’H kindred. But when ? Oulyattil(^ funuml 
of tlio liusbund, or at other tiiiies for spiritual «. 
lanietit. A sale of a portion to a stranger for money 
eaniiot eonfer suclt a bomdit. 

There is no current of authority iti eases of mort- 
gage . 

WhetluH' there was iioeeKsity is a inattio' of 
evidence. Consent imiy f)e evidence, but not emicln- 
sLve by itsrdf. The widow may recite in tlie di'ed of 
tramsfer a purpose that is not jnstifiahie. (iertainly 
the con.scnt of tlie revonsioners would jiot validate the 
transfer. . 

1 aju prepared to argue that the earlier cases Indd- 
ing that sales of [jorlions wore valid were wrongly 
decided. Why extend such a doubtful principle to 
mortgages? We should always hear in mind the 
warning in Bajfauf/i's case (1) that the principle 
should not be extended imliscriminately. 

Cur. adv. vult. 

.lENiciKB 0. J. The (|Uo.stion submitted for the 
determination of this Bhill Bench is in these terms: 

“ Is the alienation, by way of mortgage by a Hindu 
widow of a portion of the estate of her hnshand, 
without any jiroved legal necessity, but witli the 
consent of the next reversioner for the time being, 
valid and binding on the actual revensioner who is 
not the heir of the comsenting reversioner?” 

The liusband in this case died without male is.sae 
iind the widow became, and at the date of the alien- 
ation still was, his heir. 

A widow’s power of alienation for purely worldly 
purposes over her sonloss liusbaad's estate has been 
(1) (1907) I. L, K. 30 All. 1 ; L. K. 35 I. A, 1. 
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;i ciuistant thomo of diHcusaioii, and in some respects 
it Iia.H been placed beyond the possibility of further 
argument. 

Thus it may be taken as settled beyond dispute 
tliat she can alienate for legal necessity either the 
whole or a part of her deceased husband’s estate, tind 
that even in ilu^ absence of such necessity the alieiu'e's 
title will pn'vail if he made reasonable encpiiry and 
acted in the honest belief that such necessity existed. 
Hut the problem how far apart from this she cun 
alienate merely with the consent of her husband’s 
kindred is beset with difficulty. 

A multitude of authorities bearing on this i)oint 
has ))eeu cited to us; and though I have considered 
tluiin all I propo.se to refer only to a few in expressing 
my oiunion on the tinestion submitted for our deter- 
mination. 

fa 1H2() a Hindu widow’s po.sition wao considered 
by the Privy Council, and Lord Gilford in delivering 
their Lordships’ o})in{on said of her, “she is entitled 
to the possession of the property, but. that site is only 
entitled to enjoy it according to the I’ights of a Hindu 
widow wliich it appears to me to be absoinfely impos- 
sible lo define— I mean the extent and limit of her 
power of disposing of it; hecanse it imist dejiend 
np(m tiie circiDnstances of that disposition, whenever 
such disposition shall bo made, and nmst be eonsistent 
with the law regulating streh dispositions”: Oaviiid- 
chtoid BysaeJe v. Cossiiiaut Bysack (1). 

In the Collector of MasuUpatnmY . Cavaly Venenta 
xVarminajoa^ (2) decided in 18fil, it was said at page 
5.51 of a Hindu widow that “for religious or charit- 
tible purposes, or those which are supposed to conduce 
to the spiritual welfare of lier husband, she has a 

(1) (1826) Montrioa's H. L. 0. 477 ; (2) (1861) 8 Moo. I. A. 62 J ; 

1 I.'D. (0. S.) 292, 309. 2 W. E. (P. C.) 61. 
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larg(‘i' power of disjioKition (ii:m tliaf wliich hIus I'.H-'i 

poHsesHi'H for pnreiy worldly puipowH. 'J'o support pg™ 

sm alieiiutioii for tlu; hiHt slie iinhsi. kIiow uet'osHity, J’biwau 
O il the other IuitkI, it may he taken as C‘stahli.s]iefi that. 
an alhmatiou hv lior which would not otherwise ho 

1 . , . ^ . . , . > , UltAUAT. 

lepritimate. may heconu} so il made with tlu* consent 

of luir hushand's kindred The. exception in LU. 

favour of alienation with consent may he due to a 
presumption of law that wheie that (anisent isju'iven 
tlie iuttpose for whicli the ali(*nafion is made must he 
ju'oper 

The ease of li«j Lxhlw Daht a v. Gokaol CliniKfrr 
ChinrdJiri/ (\) came licfore the I’rivy Council in isti'.) 
on aiipt'ai front Iho Hi^jh Couit at Fort 'William in 
BetiH-al. The transaction in contioversy was a salt' 
by a widow, the deed of conveyance being ('xoeuted 
by hor and attested by otio Juggut Lam. The High 
Court held that the eonsent of Jnggiit Kani. niKpies- 
tionably given at the time of the sale and agidnst his 
own ohviotis interests, was a very stiong piece of 
evidenee in favour of the puKdiaser, as .luggut Lam 
was theji the sole lieir and loversioner. and, at the 
(late of the sale, was the person most likely io know 
tlu! real state of the ease and the uigent necessiiies of 
the widow, hi delivering the o]»inioii of the Privy 
Oonneil Sir James Colville, dc'aling with this question 
of consent, said: “Their Lordships do not mean to 
impugn (liose authorities which lay down that a 
Irausaction of this kind may become valid by the 
consent of the husiiand’s kindred, but the kindred 
in siieb. case must generally be understood to be all 
those who are likely to be interested in disputing 
the trausaetion. At all events, there should lie such 
a conciii'reneo of the members of the family, as sullioes 
to raise a iiresumption that the transaction was a fair 
(1) (18r,9) 13 Moo. I. A. 20y ; 3 B. L. 11. (P C.) 57. 
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ouo, and one JuHtifiod by Hindu Law. That i t cun be, 
art Mr. Field seem^l to i)at it, a presumption of law 
in the sense of praesumptio juris et cle jure, their 
Lowtshlps do not think. It is, no doubt, an eiomont 
to be taken into consideration, and deserving of con- 
siderable weight in the estimation of all the evidence 
of the transaction.” 

Their Lordships, after expressing their inability to 
affirm tliat Juggut laid concurred in the deed, and 
their opinion that he was not proved to have boon 
the next heir, then proceed as follow.^ : “ On tJie other 
hand, the very fact of his connection with the family 
leads to the presumidion that he knew that the present 
appellant had the power given to her by her husband 
to adopt a child, and that, therefore, his interest, even 
if it fixisted, as next reversioner, was in all |)rohahility 
likely lobe defeated. Therefore, if his concnrrejK^e 
were [u-oved, it would not amoiuit to such a concur- 
nmee by tins Imsband’s kindred as, in the opinion of 
their Lordships, would have defeated the irlaintiffs 
claim.” Then after pointing out that no issue as to 
concurreuce had been raised in the pleadings or in 
earlier stages of the cause, they say : “ The case of the 
party who sought to support the validity of this 
transaction was, that the sale had been made foj‘ 
l)articular purposes. He gave no evidence of that. 
He did not, by any suggestion in his written statement 
or otherwise, put forward the concun’ence of Juggirt 
Ram, either as supplying the want of proof of the exist- 
ence of the debts and the necessity of the sale, or us a 
consent equivalent to .such proof.” 

In Sham Sundar Lnl v. Achhan Kunwar (J) Ijord 
Davey, delivering their Lordships’ opinion, .says : “ To 
give validity to the bonds .... the plaintifl's 
. . . . must .show that there was legal necessity 
(1) (1898) I. L. B. 21 AIL 71 ; L. B. 25 1. A. 183. 



VOL. XL.] OALCTITTA SERIES. 


74 $ 

for ruisiiif^ tlie money by a cluifge onKhainiti’K CHtiito, I'Jis 
or at leriHt that in advancing thair money <lie. .creditor.^ 
gave credit on reasonable grounds to represen tati(>ns 
that the money was wanted for suclv necessity. Tt i.s 
not a cast' in whicli all the kindred of Ivhairati luivei 
assented or could a.sKeiit to tlu* bonds, or eiMi(?r t»f All.' 
tlii'in, and the circian.staiices are not such as, in tlu; tJ.J. 

o[)iiiion of their Lordsliip.s to raise any ])resinuiflion 
from such concurreuct! as there wu.s of Achluui 
Ktinwar and liiayet Singh in the first bond, or of 
inayet Singh in the second bond that the. transaction 
was a hiir one or one jnstified by Hindu law. In 
ordtn- io raise, snch a itresmnidiou the consent of the 
dtuM'ased’s kindred to his widow’s or daughter’s aliena- 
tion must be shown to be given with a knowiedgtM)f 
the effect of what they were doing, and an intelligent 
intention to consent to such effect.” 

The Jaw as enunciated by their Lordships in these 
cases is clear; the difficulty is occa.sioned by a decision 
of a Full Bench of this Court in Nobokinhore Sanna 
Boy Y.Iiari Nath Sarma Roy (1), where an answer iu 
the affirmative was given to the question, “ whether, 
accortiing to the law current in Bengal, a transfer or 
conveyance by a widow upon the ostensible ground 
of legal necessity, such, transfer being assented to by 
the person who at the time is the next I'evorsioner 
will conclude another person not a piarty thereto who 
is tlie actual reversioner upon the death of the widow 
from asserting this title to the property?” 

This decision rests on the theory of an acceleration 
of the next heirs’ interest occasioned by the widow's 
relinquishment in his favour. 

The reasoning in effect is this ; it is only the 
widow’s interest that stands in the way of the next 
heir’s succession; that obstacle is removed by the 
(1) (1884) 1. L. E. 10 Calc. 1102. 
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(lotormi nation of the wi(Iow’.«; interest : the determina- 
tion can he eH'octed hy her death, civil or natni’al, l)y 
discdaimer at the hu.sband's death, and so by relin- 
qiiLshinent later. 

In English law, it is true, a disclaimer by an heir 
will have no ellocb ; all he can do is to dispose of his 
inherited property by an ordinary conveyance, but 
NohokMiore s case (1) appears to lay down a dilforcjit 
rule, at atiy rate for a Hindu widow. 

But as there cannot be a disclaimer of a part, so the 
reliiupushinent must be of the whole, for it is only 
by a total relinquishment that the condition of tiie 
heirship cun be determined : Moagam Hassain Chow- 
ilhuri v. Bhonddin (2). 

It was suggested by the respondent that in JSfoho- 
kifihore'a cag(', (1) the dealing was with a part of the 
l)ro])erty, and, as supporting this, reliance was placed 
on the languag(( of Bancrjeo J. in a later case. But 
there is nothing in the report of Nobakishnre's 
ca.se (1) that supports this view, and an examination 
<)f the original record in no waj^ helps the respoml- 
ent’s contention. Moreover, it is opposed to the line 
of reasoning on which the decision rests. This view 
is in accord with the language of the Privy Council in 
Behari Lai v. Madho Lai Ahir Gayawal (3), where 
it was said in appeal from Bengal : “It may l)e accepted 
that, according to Hindu law, the widow can accelerate 
the estate of the heir by conveying absolutely and 
de.stroying her life estate. It was essentially neces- 
sary to withdraw her own life estate, so that the 
whole estate should get vested at once in the grantee. 
The necessity of the removal of the obstacle of tlio 
life estate is a piuctical check on the frequency of 
such conveyances.” 

(1) (1884) I. L. 11. 10 Calc. 1102. (3) (1891) I. L. R. 19 Calc. 23C ; 

(2) (1 900) 5 G, W. Iv. 1 89. L. B. 1 9 I. A. 30. 
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Sturthipf tlu?n from tho estahliHhed poHifion that 
tin* iK^xt luhr’a Kii<;(*ea>sLoii cun he acccdcrulcd by rclifj- 
qiiishmeut. it wa-s detcn-miiuHl in Nohnkishore'.s caactl) 
as a logical oonseciueucc that the widow, with tlio 
next hoir’.s oouaent, could alieimto without any 
necessity. 

But if logic is to have any place, the aUeiialioa 
so sanctioued nni.st b(> of the entir<? estate. How 
far it can b<‘ said that the doctrine of neceleratioii 
consequent on relinquishiiKnit applies wiion; the 
widow retains an iuterc'st in the i)ur<dia.sed pric(', or 
the .sale is little more than a change of investment, 
it is difficult to say; the cases do not refer to this. 
The road to tlm detjisiou in Nobokiti]tore\s <;ase (1) 
was not without its diilieulties, but tin; leaimed Judgt's 
felt it had to be travelled that titles might be quii'ted. 
But it is settled that tluiro should be no extension ftf 
tills Bengal doctrine : Bajrangi Singh v. Memo- 
karnika Bakhsh Singh (2). 
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Much, reliance has been placed on this last decision 
of the Privy Council by the respondent in the argu- 
ment before us, and Dr. liashbeliury has even contend- 
ed that it is conclusive in his favour. There, by suc- 
cessive instruments, a widow purported to transfer for 
valuable consideration to her son-in-law the wdiole 
estate of her deceased husband whose heir she was. 
Subsequently the consent of the nearest reversionary 
heirs was obtained, but tliey predeceased the widow. 
This consent took the form of a relinquishment em- 
bodied in twm deeds. The transaction was iminigned 
by those who, at the widow’s death, were the next 
heirs, and the question raised was whether the “ deeds 
conlirining the sales by the widow to Maheshur, 


(n (1884) 1. L. R. lOCalo. 1102. 


(2) (1907) I. L. 11. 30 All. 1 ; 
L. R. 35 I. A. 1. 
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oxecatwi l)y the thon nearest reversioners, and dis- 
elainiiiig nil title to tlio property in dispute, were 
binding' on fclieir descendants, tbe aiipellants, wlio were 
the nearest reversioners at tlic time when the .siicc(',s- 
sion opened, at the widow’.s death” (1). No new prin- 
ciple was formrilated ; that already established by 
prior decisions was apiilied to a novel set of facts. 

The judgment, after stating that tlie principle is 
admittcfi, i)oints out that the only question remaining 
for determination was the rpiant'H'fn of coi).s(‘nt neces- 
sary. On this, the stricter doctrine of Allahabad was 
rojec.ted in favour of tlie more tolerant view that 
ordinarily the consent of the whole body of persons 
constituting the next reversioners should be obtained, 
though there might be cases in whicli special cir- 
cumstances miglit render tlie strict enforcement of 
this rule iiupos.sible. 

At the same tinuj it was distinctly .said that tladr 
Lordships would be luiwilliug to extend tlie widow’s 
power of animation beyond its present limit. 

The result, then, of the authoritie.s binding on us 
apjieurs to me to be this. To uphold an alienation liy 
a widow of her decea.sed husband’s estate where she. 
is his litdr it should be shown — (i) tluit there was legal 
necessity, or (ii) that the alienee, after reasonable 
enquiry as to the necessity, acted honestly in the 
belief that it existed, or (iii) that thei'e was such con- 
sent of the next heirs as would raise a iiresumption, 
either of tlie existence of necessity, or of reasonable 
inquiry and hone,st belief as to its existence, or (iv) 
that there was a consent of the next heirs to an 
alienation capable of being supported by reference to 
the theory of the relinquishment of the widow’s entire 
interest and consequent acceleration of the interest of 
the consenting lieirs. Where any one of the first 


0) (1907) I.L. R. 30 All. 1,14. 
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tliree i)ositions is established, the alieiiatinii may be 
of the whole or any part of the hu.sbuiid’s eatale; but 
where the fourth alone is proved, tlien the uliimiitioii 
must be of the whole. 

Here the alienation is only of a part of the 
husband’s estate, and that by way of mortgage, so that, 
tlio fourth i)osition cannot apj>]y. 

I would therefore answer the question propounded 
by saying that tlie alienation by way of iriortgag<! by 
a. Hindu widow lis heiress of a portion of the ('state of 
lier deceased husband, without proof either of legal 
necessity or of reasonable ejuiniry, and honest bc'lief 
as to its existence, but witli consent of (lie next rever- 
sioner, for the time being, will be valid and bimlingon 
the actual reversioner if the x^resiimption of l('.gal 
necessity or of reasonable enquiry and honest Imlief 
raised by such consent is not rebutted by more cogent 
X)roof. 

The case must be returned to the Division Bench 
for disposal in accordance with this answer to the 
reference. 
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HAREsraTON J. The question in tliis reference is ; 
“Is tlio alienation by wajl^of mortgfigo by a Hindu 
widow of a iiortion of the estate of her husbaud 
without any proved legal necessity, but with the 
consent of the next reversioner for the time being, 
valid and binding on the next reversioner who is not 
the heir of the consenting reversioner ? ” 

The question whether the widow can dispose of 
the whole of the estate of her deceased husband, with 
the coiiBent of the next I'eversLouer for the time being, 
must be regarded as having been settled as far back as 
hSKl by a Full Bench of this Court, in the case of 
NohoJeishore Sarma Boy y.Hari Nath Sarma Roy (1). 


(1).(1884) I. L, R. 10 Calc. 1102. 
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Blit, ill that caac, tlic. deciBioii does not appear to 
ho based on any principle of Hindu law, it rather 
])rocce<l3 on the ground that thcr<} had been a long 
series of decisions afilrming this proiwsition, and that 
many sales had taken place and titles had been accei)tod 
on the. faith of those dcciauma which it would be 
unjust to disturb. And although the Chief Justice 
describe.s the transactioti as a reliuquishiuent rather 
than a surrender, the decision can hardly ho ])laced 
fm that ground. No doubt when a woninu becomes 
incapable of holding projtorty by pliysical death, or i)y 
entering a religions order, she relinqiiislics lior bus- 
bamrs estate; this can liardly be said to be the cast; 
when she converts bis estate into money and continues 
in tlie (injoymeiit of it in iiiiotlier form. 

Tiio views of the various High Courts in India on 
tlu; quesfiou of alienations by a widow were con- 
si<lered by the Judicial Committee iii 11)07, in the case 
of Jiajmnni Sinf/h v. Manokarnika Bdkhs)) Singh (Jp 
in whi(di, without prononnciiig an opinion as to tlie 
grounds on wiiich the principle is to bo jilaced, their 
Lor<ls!uj)s .say, the principle being admitted by tin; 
High Courts in India, the qiianltmi of consent has to 
be considered. 

The result of these two decisions, which are both 
binding on us, is to establish that a widow can, with- 
out proof of legal necessity, alienate the whole of her 
husband’s estate with the consent of the then next 
revensioner. But they leave the principle on which 
such alieuations are to be supported open — the Pull 
Bench being decided on the ground that it would be 
unjust to disturb what bad been settled by a long 
series of decisions, while the Judicial Oommitteo affirm 
that the principle is admitted, but do not say on 
what ground it is to be taken as estalilished. 

(1) (1907) I. L. B. 30 Alt. 1 ; L. B. 35 1. A. 1. 
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It is contended, by the appellant that the widow’s 
power to make a title to a ixtrtion of her husband’s 
estate cannot be idueed on the friound that she has a 
powder to relinquish, but that to Justify a sale or 
mortgage of a portion of the estate tliei’c* must be legal 
necessity, and that the consent of the then reversioner 
is, at its highest, only evidence that legal necessity 
existed, or at any rate that the transaction was a 
proper one: while for the respondent it is contended 
that the widow and the reversioner, for the time being, 
represent the estate and are abl(^ to make a good tithf 
to the whole or any part of it, or to mortgage it or 
any part of i t, so as to bind those who ha])pen to be 
the heirs of the deceased husband at tlie widow’s 
death. 

The former view is supported by the ca.se of Behari 
Lai V. Madho Lai Ahir Qayaival (1), which was 
decided by Privy Council in 1891. This wa.s, however, 
a case of a peculiar character. The widovr did iK)t 
convey out and out to the next reversionary lieir, but 
gave the estate to liim subject to her having the estate 
for life. Before the widow died another reversionary 
heir bad come into existence, and it was held that the 
ekrarnahna executed by the widow could not operate 
to defeat that reversioner. 

But the conveyance passed no estate in possession 
at the time it was executed. It was not to affect the 
possession of the property until after the wkRnv’s 
death. This might well be said not to bo a conveyance 
of the estate to the then next reversiouej', for it was a 
conveyance to a pei'son who might or might not bo 
next reversioner at the time when the proi)erty j)assed 
under the conveyance. 

The Privy Council lay down that it was essentially 
necessary that the widow should withdraw her whole 
(1) (1891) I. h. II, 19 Calc. 230; L. R. 19 I. A. 30. 
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so fclnit. the whole estate sliotilrt get vested 
iti th {5 grantee, and say tluit this will be a practical 
check on the freqaency of such conveyances. It is not 
(jaito clear, I think, whether tlieir Lordships meant 
by the words “ whole estate” every Mgah of land of 
which the estate consisted — or whether they meant 
the absolute estate, as contrasted with an estate sn hject 
to a preceding life interest. For the pniqiosc^s of the 
judgment, the latter proposition was necessary, irot 
the former. 

1 do not tliink that this case can be regarded as 
affording an answer in the negative to the question 
submitted to us. If the words “ whole estate ” mean 
every foot of land, then the ease would alfoi’d an 
answer to the (piestion, but I think that tlie words 
‘•wlioh' estate” refer to th«! nature of tlie estate in the 
pro|ierty conveyed — and that the case does not afford 
an answer to the question before us. 

It is, Itowevcr, inconsistent with tlie proposition 
that tlie wklowaud the next reversioner completely re- 
present the estate and are able to make such disposition 
of it as they choose— if tliey could they would be able 
to make the disposition which the Privy Conucil have 
held cannot be made— and it is an authority for the 
proposition that a widow cannot, even with the consent 
of the next reversioner, retain possession of the estate 
and make a disposition of it to take efiect at a future 
time. 

We are led, therefore, to the proposition that a 
wido-w can alienate with the consent of the next 
reversioner, but such an alienation must be complete 
and effective, i.e., she must not retain possession of 
the property. 

The question of difficulty is to say on what principle 
of law is this power in the widow to be supported. 
Is it on the ground that she can relinquish in favour 



VOL. XL.] CALCUTTA SLKIBB. 




of a reversioner, or on the ground that t iie cnn.sent of 
tlio reversioners is evidence that she is acting within 
lier jiowers in alienating the estate ? 

The instances given of relinquishment are those 
in which the widow does something which destroJ^s 
her capacity for bolding property— such as incurring 
a voluntary death, or entering a religious order. I 
tliink, if relinquishment is to he taken in its strict 
sense, it would involve something which rendm-ed tluj 
widow no longer capable of being lier husband’s Imii'. 
It is true, nevertheless, that the texts recognise gifts 
by the widow of a portion of the estate to her 
husband’s kindred as meritorious. She appears, there- 
fore, to have had a power of alienating portif»ns of the 
estate, while she still filled the position of iKung the 
possessor of the estate: but the.se powers, whether of 
relinquisliing the whole estate by entering a religious 
order or alienating part by giving it le lier husband’s 
kiudered, only enabled her to benefit the heirs of her 
husband, and did not enable her to get any advantage 
for herself. 

I do not, therefore, think that lier power to alienate 
for valuable consideration can be placed on either of 
these grounds, fori think that when a widow converts 
her husband’s property into money and enjoys that, 
she cannot be said to relinquish it, nor can she be 
said to make a gift when she receives valuable con- 
sideration for the conveyance. 
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Is it then to be taken that the consent of the next 
reversioners is evidence of the propriety of tlie trans- 
action? If it be taken merely as evidence, then it is 
open to be rebutted — and it can be. .shewn tluit there 
was in fact no legal necessity for the conveyance. ; if, on 
the other hand, it is conclusive evidence, then it 
affords an answer to the question. 
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Jfc i.s (ilwir tlud u widow for hor religlou.s or cdiarifc- 
ai)Ie purposes, or for those whicJi wore .supijosod to 
(M)ii(l!icc to the .spiHtiial welfare of lier husband, or 
xinder pre-ssure of legal neco.ssity, is entitled to sell or 
mortgage the wliole or any portion of her liiisband’a 
estate. 

The transaction, therefore, was not one which lay 
wholly outside the jjower of the widow. She might 
deal with the estate under certain circumstances, and 
if tin? consent is to be taken as conclusive evidence 
that tiie.so circumstances exist, there is an end of the 
<luostion. 

In the case of Kake Mohun Deb Hoy v. Dhimunjoy 
Shfiha (1), decided in 1886, the consent of the then 
next reversioner wa.s tn'ateil as evidence of the 
existence of higal neccs-sit^'. TJio .Tiplges do not say 
it was conclusive evidence : tliey say it gives ri.se to a 
strong 2 )re.sumption tliut such necessity existed in the 
absence of evidence of the want of legal necessity. 

The (lase of Pnliu Ghandm Mandal v. Bolni 
Mfuidal Qi), decided in 1908, goes so far as to aflirm 
tlie proiiusition that an alienation of a portion of tlio 
liuKhand's estate by the widow is valid oveir tliough 
there is no legal necessity, if made with the consent of 
the tlien reversioner. This case goes further than tlie 
ease of Hem Ghmide?’ Sanyal v. Sarnamoyi Debi (ii), 
decided in 1894, in which it is la’d down that tlie 
widow may convey to the next reversioner or to a 
third party, with the consent of the next rever.sionor, 
the whole or any iiortion of the estate, and the trans- 
feree will acquire an absolute interest. The Judges, 
however, after discussing the texts and the cases say 
that they are not prepared to hold that the widow and 
the next reversioner are competent to deal with the 

(1) (1866) 6 W. K. 51. (2) (1908) 1. L. E. .35 Calc. 939. 

(3) (1894) I, L. R. 22 Calc. 354. 
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projicrty ho uh to ronvort tlio widow’s o.slah! (tiio 
property romainiug in lien into an aliHolide ewtate. 

The former of these two ea.se, s .supports tin* j»ro- 
pusition contended for by the re.spondeut, but on the 
question whether the alienation would be ludd to be 
fjfood, even if it were (istaldishcsl that no legal neei*Hsity 
existed, the ease of Pulin ChutKhn Mandal v, JJolai 
Mandal (1), is ineonsi.stent with tlie ('a r Her ease of 
Kaka Mohtm Dub Jioij v. JJhttnunioif Slmha (iij, and, 
moreover, it lays down what is not eon.sistinit with 
llie judgment of the J’rivy Council. \n Jiaj Lukhi'c 
UftbtHX V. Gokodl Ohtoidei' Chowdhnj (.‘b, their Lord- 
ships say iu reference to the eJl'ect of the consent, of 
the husband’s kindred, “ there .should ho such a 
coticurrence of the inemhers of the family, as suiiice.s 
to rahse a presumption that the tramsuctioii was a fair 
one”: and wliilo .saying it i.s not a pr'ienumptio 
juris et de jure, they say, ’‘it is, no doubt, an element 
to bo taken into con.sideration, and ileserving of 
cou.siderablo weiglit in, the estimation of all the 
evidence of the tran.saetion.” 

I think that the conclu.sion to he drawn from the 
cases is to .show that the widow, with the comseiit of 
the then next revursiuiior, has the power of making an 
alienation of the wliolc or any portion of lier deceased 
hushaml’s e.state — hut that the power is limited to 
this extent that no act done hv the widow, with the 
coiicun-ence of the then next reversioner, or by 
the then next i’evor.sioiier, can ha,ve the oifect u.s 
again.st the actual reversioner of giving the widow a 
greater e.state in the property than she has under the 
Hindu law : see Hem Ghunder Sanyal v. Sarnamoyi 
Debt (4), The widow and next reversioner are not, 

(1) (1908) I. h. R. 35 Calc. 939. (3) (1869) 3 B. L. R. (P. 0.) 57 ; 

(2) (1866) 6 W. E. 51. 13 JIoo. I. A. 209, 

(4) (1894) I. h. K. 22 Calc. 354. 
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therefore, enabled jointly to deal with the estate as 
though their joint i>ower was equivalent to that of an 
absolute owner. 

I think the principle on which an alienation by tho 
widow with the consent of the next reversioner is to bo 
supported is that it raises a strong presumption that at 
the time of the alienation the persons then interested 
in preventing the alienation were unable to dispute 
its propriety, or, in other words, that circumstances 
existed which enabled the widow in accordance with 
the rules of Hindu law to alienate the estate so as to 
destroy the interest which might in future descend 
on the next reversioners as heirs to her deceased 
husband. The presumption is a very strong one ; and 
though not absolutely irrebuttable, evidence to rebut 
it would not affect the validity of the transaction, if it 
were established that the mortgagee or purcliascr hud 
given valuable consideration, and had acted bond fide, 
believing, on tlie faitli of such consent, that circum- 
stances justifying the alienation existed. I would 
therefore amswer the question submitted to us in the 
terms which have been proiiosed by my Lord. 

Stephen J. In answering the question referred 
to us, we have to deal witli only one of the two 
methods by which a Hindu widow can alienate the 
property of her deceased husband in which she has 
inherited an estate. For present purposes, it may be 
taken for granted that her alienation of the wiiolo 
or part of it can be supported by proof that it was 
necessary, or, what is practically the same thing, for 
the purpose of benefiting her husband’s kindred in 
one of the limited number of ways prescribed in the 
Hindu texts, with which we are not immediately 
concerned. B\i rthermore, luoof of due enquiry by 
the purchaser into the neces.sity of the alienation, 
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leading*- to an lioneHt Iteiiof on liinpai’t tliat noeessity 
e.'dsts, i.s taken to !>e a proof of necessity, as far as 
lie is concerned. 

Taking this to be so, the question to he decided is: 
Wliat i.s the effect of tiie consent to the alienation of the 
next heir to the deceased husliand for tlio time iioing? 
And on a review of the unthorities that have heen 
quoted to us, by whicli we are hound, the answer 
seems to inc as follows. In the first place, there is 
nodoulit tliat th(m‘,onsont of the kindred, inU. ncces- 
sarilv the. next heir of the deciatsed liushund, to 
alienation by a Hindu widow is evidence that “the 
transaction was a fair one; and oiu' justified by Hindu 
law,” i)ut it seems thtit tln^ effect of sticli <a)ucurroncc 
is at most to rai.sc a presumption : Bai LiUchne Dahm 
V. Gokool Ohunder Chou'dhry (1). Bveii for this 
puriio.so the consent of all tlic kindred is jieces,sary, and 
the circumstances of the concurrence of any of them 
must lie considered: Sham Stmdar Lai v. Achhan 
Kunwar (2). Ordinarily, the consiuit of the "whole 
body of persons constituting the next reversioners 
should be obtained, though there may ho cases in 
which si-)ecial circumstances may render the strict 
enforooment of this rule impossible: Bajvanffi Singh 
V. Manokarnika Bakhsh Singh (8). I feel some 
difficulty in appreciating the full scope of this 
rule, but I have no doubt that it applies to a 
case when the consent of a reversioner is relied 
on as affording evidence of the necessity of an aliena- 
tion. On principle and. qn authority these rules ai^ply 
where the alienation is of the whole or a part of the 
widow’s estate. 
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(1) (1869) 13 Mon. I. A. 209. (3) (1907) 1. L. R. .30 All. 1 ; 

(2) (1898) r. L. R. 21 All. 71 ; L. R. 3.5 1. A. 1. 

L. R. 25 I.IA. 183. 
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In tbo second place, consent to the widow’s 
alienation has an effect on that alienation in 
cases wliero the widow may be supposed to have 
relinquished her rights over her deceased luisband’.s 
property. That a Hindu widow can cede and 
relij)quish lier rights in favour of the reversioner is 
clearly laid down by Hamesh Chandra Mitter J. in 
Gimya Pershad Ktir v. Slnimbhoonoth. Burmim (1) 
relying on the decision in Sreenmtty Jadomo'imj 
Dahee v. Baradaprosono Moo/r<‘rje({{2). The decision 
in this case was conllnned on a Letters Patent 
Appeal, and its principle is recognised by the Privy 
Council in Behan Lai v. Madho Lai Ahir Gaya- 
lual (;>), where it is said that “tiie widow can 
accelerate the estate of tlie heir by conveying 
absolutely and destroying hej- life-estate”, but it is 
“essentially necessiiry” for her “to w'itlulraw lier 
own life-estate, so tiiat the whole estate should get 
vested at once in the grantee.” The ])rinciple is also 
recognised by a decision of a Full Bench of this 
Court in Nohn/cishore Banna Boy v. Hari Nath 
Baynna Boy G),\)\d a conclusioJi is drawn from it by 
which I conceive that %yc are hound, and wdiicli iji my 
opinion carries the matter very much further. In 
that case a widow sold to a stranger a sha'i'e in a 
taluk., wiiich I understand to have been treated us 
the whole of tiic property inherited by her from 
tier deceased hushuiid. The reversioner then executed 
a separate document in wbicli be, assented to the 
conveyance by the widow, and covenanted for him- 
self and his heirs that he wmuld not lay claim to the 
property at, any fiituiu time. The reversiojier then 
predeceased the widow, and on her death the person 

(1) (1874) 'Z'l W. R. 393. (3) (1891) J. L. R. 19 Calo. 236 ; 

(2) (1856) 1 BouInniH 120 ; L. R. 19 I. A. 30. 

3 I. D. (0. S.) 72. (4) (1884) I. L. R. 10 Oak. 1102. 
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who lo tlu* property wuh who was iH»t 

hounclf^y tin? <*ovo!iaiU of llio pinnioiis rovorsiooio*, 
Oti iheKe fiu'ls, {hirili C. J*. aft(*r relVn’in^ to i!io 
principle of n^HiNpiislijmoit, p(onls ou\ that it 
frcf|iiently happciiH “Ihatu widow wlu) in anxionn in 
turn her huslruarH chtuU^ into incnunx may arraii^x^ 
with the unKl Imir of lu‘r hustnnui for tiiu limt^ !>oinp;, 
to aiicouiteMlK* <»slafo. lo s(mu^ third |)erson ho’ their 
mutual iHOtofil. They uuiy doth hIumv. iii the prolits 
of HUeh n iransaelion and thus the person who 
would 1)0 llie next uiah‘ hdr lo I he {h^eeased. linshand 
at tlu,^ time of the widow's (h\ani is deinived of his 
righiH. He thej) ginus on— "Jhit, if it is once 
estaJ>lisli(Ml, as a matten* of law, that a widow may 
relimpiisfi her estate in fuvoui* of luir hushamrs ladir 
fur the time being, it seems impossible lo pievent 
any ulieualiou which the widow ajid the next heir 
may thus agree to inakel' xifler ([uotiug authorities 
he goes on— To allow the widow to rdinquish her 
estate to the next male heir of her husband, is one 
tiling ; i>ui to allow her to sell the whoh^ inheiltanee, 
without any legal nei'essily, n/ecc/// irifh ///c consefit 
of the mah heir so as to bar the rigius of other 

heirs of her hiislnind. in tlie future, Ls anofber thiug/’ 
He then (ionelmles, on authority a, nd on grounds of 
practicah c<>nvenience, tliat it is impossible lo hold 
that the widow may not sell the estate, in the way 
(loBcribed. Mitter J, after ])oining out tliat a widow 
can reliminish the whole of her estate to the next 
heir, adds; But, if the widow is competent to reliii- 
cpiisli her estate to tlie next male heir of liei* hris])aiid, 
it follows, a.s logical coiiseq lienee, tlia,r she can alienate 
it merely "with his consent, without any legal neces- 
sity,'’ referring to the decision in Mohunt Kishen 
Geer v. Busgeet Bay (1) te show that (die one 
(1) (X870) 14 W. ll. :579, 
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pro]?ositioa follows as a logical conseqaence of the 
other. 

This decision is based on the principle of relinquish- 
ment, though that principle is not distinguished from, 
or contrasted with, the principle of consent being 
evidence of the propriety of the alienation, and, as I 
understand the matter, a sale by the widow with 
the consent of the reversioner is held on authority 
and for purposes of practical convenience to be equi- 
valent to a relinquishment by the widow in favour 
of the reversioner, and a conveyance by him. 

The difference between a sale by the widow with 
the consent of the revei’sioner, and a sale by the rever- 
sioner after a relliujuisliinent by tlie, willow, may bo 
to some extent a mailer of form, a view to which the 
Judges who decided Moinmt Kifthen Geer's case (1) 
seem to have inclined ; but Garth 0. .1. expressly con- 
templates a case in which the sale is not only for- 
mally, but actually, by the wbdow, because he sup- 
poses it to be made for the common lienefit of the 
widow and the I'eversioner, and that they shai'e in the 
profits of the transaction. A sale by which the wddow 
receives the price of her husband’s property does not 
seem to be a relinquishment, as that term is nsed in 
earlier cases and in the later case of Behari Lai v. 
Maclho Lai Ahir Gai/atval (2), but there I read this 
case as extending the meaning of relinquishment so as 
to make it indistinguishable, as far as I am concerned, 
from alienation, and 1 lind nothing in the later case 
in the Privy Council overruling this construction. 
Personally I am fortified in this view by finding that 
Banerjee J. in Hem Ohiinder Sanyal v, Sarnamoyi 
Dehi (3) acquiesced in the decision in NoboMshore's 

(1) (1870) U W. R. 379. (3) (1894) L L. R. 22 Calc. .354. 

(2) (1891) I. L. R. 19 Calc. 23ii ; L. R. 19 T. A. 30. 
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cuMc (1), however unwillin|ily he iiuiy Jiuve <lone so, 
and we are as nuieli hound hy it as he was. 

On njy view oM he eHeel of the defision in this 
case, a diOicnlty arises as to whether llie decision 
covers an uliemition of a part as well as of the. whole. 
In its terms, it seems not tf>, but in principle there is 
no reason why it should not. and the Court in Ht'm 
Omnder ^amjal's ease (2) seems to huvt! thought it 
did : on the otlier hand, tlie decision in Bidtari LaVn 
case PS) wliich was given after Nobokishore h case 
(1), tlmiigli it does not notice it, and before Hf.m 
Chunder Sanyal's (;aso (2) is unmistakalily clear us 
to the necessity for a l•elin<|llisVlment being of the 
whole proi)erty. 

Under these eirou instances, I consider that the 
decision in Nobokist tore's case (Ij makes a .sale by a 
Hindu widows of all her interests in the property that 
she has inherited from her husband competent to pass 
an aksolute title to tlie transferee, if it is made with the 
consent of the then heirs of her hmsbaud, and it has 
not been suggested in this case that a mortgage is to 
be distinguislied in this respect from a sale. How far 
this rule may extend it is not necessary to consider 
exactly on the jircscnt occasion, tliougli I tbinkit may 
safely be .said that it might lead us out of sight of our 
starting point in the Hindu law. But I do not think 
we ax’e hound to apply the rule in fiuestion to a case 
where, as in the one before us, only a poj'tioii of the 
property in which the wido-w is interested is ajffected 
by her action. In Bajrmigi Singh's case ("4) where 
the law laid down in Nobokishore's case (1) seems to 
be approved of, the widow executed successive transfers 
of all the jiroperty she inherited from her husband ; 

(1) (1884) I. L. R. 10 Ciilc lioa. (3) (1891) I. L. R. 19 Calc. 236, 

(2) (1894) I. L. R. 22 Calc. 3,54. L. R. 19 I. A. .30. 

(4) (1907) 1. L. R. 30 All 1 ; L. R. 35 I. A. 1. 
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Hito Mkhi (U(h 1, and siih-^Luiin'iitly ])cfsons who, in view 
of the jiid^s'imnii of the Privy Couinnl, must lx* taken to 
repi'esent the reversioners at the time, ratified, the 
widow's iiiienutioiis. If we take tliisease to ])e doeided 
ontheliicory of reiijiquishment as well as on that of 
tie<!essity hei Jig f) resumed from eouseut, which 1 think 
we Jiiiist, tlie ratilieation applie.s at least to a complete 
alimiation and tlie case i.s therefore no aiitiiority 
for extending the rule laid down in Nohoklshore's 
ease (1) to an alienation of a i)art. This follows 
from a eonsidei'ution of the facts of the case, but it is 
also to he observed that their Lordships do not 
consider that they are laying down any now principle, 
and exjjress themselves as being “ unwilling to extend 
the widow's power of alienation beyond its presinit 
limits.” i. therefore concur in the answer to the 
<[uestion befure us suggested l>y the Chief Justice. 

Mookerjbe J. Tlie question referred for deci.siou 
to the Pull Bmich has lieon formulated as follows: 

“ Is the alienatloji, by way of mortgage by a Hindu 
widow of a portion of the estate of her husband, 
wdthout any proved legal necessity, but with the 
cojisent of the next reversioner for the time being, 
valid and binding on the actual reversioner who is not 
the heir of the consenting reversioner ?” 

The texts relevant for tlie detejunination of this 
que.stion are those of Katyayana, Yya.sa, and Narada, 
quoted by Jimutavabana in the Dayabhaga, Chapter XL 
section 1, paragraiihs otJ, (50, 64 : 

“ Let the childless widow, preserving unsullied the 
bed of her lord, and abiding with her venerable 
protector, enjoy with moderation the projierty until 
her deatli. After her, let the heirs take it.” 

Kdiyaycma. 


(]) (1884) I. h. R. 10 Calc. 1102. 
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‘‘For wonit‘iu tJu^ !HO‘Hajun^ oi‘ ihrir huKhiuid in 
pronouriHMl uppliinibh* to uso. Let iiol woiuon on any 
aocouHt inako wasln tlH*ir iHrshaiKrs vvaalthA 

jMdhahluiraift. 

“ Wlieu Uio hustnind is (teeoascHl, Ins kill are tlu" 
guardians of his rliildlasHH widow. In i\n\ disposal of 
ihi^. property, and earcj of liorsoIL us woli as in her 
niuinUnianee, M)t*y have fuii powfo*. Jhih if the 
liitsf)aiurs family iHtoxthiet or (-onlain iio male, or he 
lielpless, the kin of her own fadno' aie the guardians 
of the \vidow% if fltere he no K'ladons of her hushtuid 
within the dc^gree of a supinda.*’ Xarada. 
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From tlioHo toxi.s, Jiiinitavnliaiiii dniws t!io iiilVr- 
ence that it is coju|Hi(oiil. to Mie widow to enjoy (lie 
estate for life, whieli ft'f'es, upon the Unani nation of 
her ijiterest, to the heirs of Inu’ hushuiul; it is also 
eoinpeteiu. to iier to make a gift or sale for the 
obsequies of her husband, and for otlier religious and 
eharital)le purposes ; she may also, in case of neces- 
sity, moj'tgago th(! property, or sell or otliej'wise 
alienate it. Wo have consequently the princijjle that 
a widow can alienate the cori)us of the property 
iuheritetl by her for pur])oses of necessity, she can 
sell it, or mortgage, it, and, in certain cases, she 
can even make a gift of a reasonable itortiou of 
it: Oollnctoi' of MifUulipatmn v. Gavaly Vencata (1). 
Upon this fundamental princiide, has been engraft- 
ed, by judicial decisions, the equitable doctrine 
that a transferee is protected it he proves tliat lie 
made proxier and bond jide eiuiiiirles as to the actual 
existence of sucli alleged necessity, and did all that 
was reasonable to satisfy liimself as to tlie existence 
of such, necessity: Amarnatii Sah y. Achan Knar (2), 


(1) aSfil) 8 Moo. I. A. tm ; 
2 W, 11. (P. U.) 151. 


(2) (1892) 1. L. 11 14 All. 420 ; 
L 11. 19 I. A 1915. 
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Bhagwat Dai/al Bingli y . Debt Dagal Sahit (1) utid 
Hnnoomanpersaud Pandey v. Bahooee Mimraj 
Koonwaree (2). It in therefore firmly .settled that a 
widow takes only a restricted o.stute in the property of 
her husband, and that, at her death, it passes to the 
heirs of her husband, exceiE as to such jjortion as 
may have been alienated by lier for legal necessity 
[Govindchund Bymck v. Oossinaut Bysack (3)], 
and it i.s beyond controversy tliat, uiion this point 
there is no difference between the Dayabhaga and 
the Mitakshara schools of Hindu law ; Keerut Singh 
V. KoolaJml Singh (4), Collector of Masulipatam v. 
Cavaly Vencata Narrainamph (5), Mussumat 
Thakoor JJeyhee v. Bat Baluk liatn ((J), Bhugwandeen 
V. Myna Bam (7). 

The question next arises, whether, a])art from 
legal necessity, a widow is compelent to alienate the 
corpus of the in'operty inherited by her, with the 
consent of the then next reversionej-s, so as to bind 
the person who turns out to lie the actual reversioner 
at the time of her death. This question was answered 
in the affirmative by the Bengal Sudar Court in Mem 
Ohund Mujoomdar v. Mussurnmaut Tara Munnee 
(8), Gocul GJmnd Chuckerwurtee v. Mussummaut 
Raj ranee (9), Mnssummaut Bijya Dibeh v. Mussum- 
maut Unpoorna Dibeh (10), and Bindrabun Ohund 


(1) (1908) I. L. R 3a Calc. 420 ; 

L. B. 3.t I. A. 48. 

(-2) (1850) C Moo. I. A. 393 ; 

18 W. K. SI u. 

(3) (182B) Montr. H. L. C. 477 ; 

1 I. D. (0. S.) 292. 

(4) (1839) 2 Moo. I. A. 331 ; 

: .5 W. R. (P. 0.) 131, 

(5) (1861) 8 Moo. I. A. 529 ; 

2 W.B.(P.C.)61 


(6) (1866) 11 Moo. J. A. 139. 

(7) (1867) 11 Moo. I. A. 487 ; 

9 W. B. (P. 0.) 23. 

(8) (1811) 1 Mac. Sol. Eop. 481 ; 

6 I. D. (0. S.) 852. 

(9) (1816) 2 Mac. Sel. Rep. 213 ; 

6 I. D. (0. S.) 521. 

(10) (1806) 1 Mac. Sel. Rep. 215 ; 
6 I. D. (0. S.) 159. 
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Mai V. liishifH. Ghnnd Mai (\). Tlu? miwin for tliia 
concluHioo dues not !i])])(‘ar to have lH*eti clearly 
formulated, even if up])reciuted. tii tlie earlierdeeisiotis. 
But reference is made in more than oiu' phute to the 
fact tliat according to the text of Narada, the relations 
of the hnshand are the natural guardians of the widow 
and they arc not likedy to consent to an alienation, 
unless there is jiustifying necessity i'oi' it. In a very 
early ctise, however, Mnhim Lai Khmi v. Ranee Siroo- 
■tnunnee (2i), the question was pointedly rai.sed as to 
who were the relations of tin* hnshand whose consent 
was e.s.sential to validate the alienation by the widow. 
It was ruled that an alienation by the widow to he valid 
must bear the assent of the next heirs and the ptiternal 
kindred of her husband, and the same view was 
affirmed in Z2oojpc/«tm Mi)hax> iter v . Ammdlal Khan 
($). The point arose for consideration before the 
.Tudicial Committee in Many Srirnuty Diheah v. Rany 
Koond Lata (4), but was not decided, though their 
Lordships referred without disapiiroval to Molmn Lai 
Khan v. Ranee Siroomunnee (2), the decision where- 
in was stated to have been “ founded expressly on the 
ground that the deed then in question was executed 
without the concurrence of the descendants in the 
male line, vtffio, though they were not heirs, were 
guardians or protectors of the widow.” A similar 
view was accepted by the Bengal Sudar Court in 
Hafsoonnissa, Begum v. Radhahinode Missur (5). 
See also Lmidkomar Rai v. Ranndurnaraen (6), 
Mussummatit Bhimani Munee v. Mussummaui 
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(1) (1826) 4.Mac.Sel. Bep. 180 ; 

7 1, D. (O. S.) 134. 

(2) (1812) 2 Mac. ScL Rep, 40 ; 

6 1 D. (O.vS.) 389. 

(3) (1812) 2 Mac, JSel.Bep. 45 ; 

611 D. (0. S.) 392. 


(4) (1847) 4 Moo. 1. A. 292 j 

7 W.B.P.O. 44. 

(5) (1856) Beng. S, D. A. II. 595. 

(6) (1808) 1 Mac. Sel. Bep. 349 ; 

6LD. (O.S.) 256. 
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Sohiklifi/i ( 1). Tins view, liowever, was i‘<‘piuriate(l by 
dlui Su])feme Otmd in a case deckled shortly after. 

V. S'a)Yiflaproso//o (2), in wliich it, was ruleil 
that the reversioners wliose consent was neee.s,s!U‘y to 
validate an alienation by the widow consisted of 
that class of persons only who would innned lately 
snccta.'d to the (‘state if the widow’s iiiter(>st was 
d(‘rernun(?d, and did not include that wider chuss 
of persons who mi^ht by possibility become heirs 
on the haiipenin^ of that event. Hi r Charles Ja(jksou 
,1. observed that where tlie widow’s conveyance 
is executed with the consent of all the nearest 
heirs living' at the time of conveyance, and there 
are no other heirs of prefertdde or ecpial de^'ree 
livint' at the decease of the widow, the whole estate 
in jiosscssion and tlic reversion has been sufliciently 
re})res(*nlcd for the purpose of such ciinvoyance, and 
the conveyance itself is valid. 

The learned Jnd^fe j-eferj'cd to the note of Mr. 
Colebrooko to the ca.se of Mahoda v. Kulfani (,‘!) 
to the effect that a “ widow’s gift of the estate to the 
next heir is good in law', as such a gift is a mere 
relinquishment of her temporarj' interest in favour 
of the next heir; it may, liowever, happen that the 
person wlio would have been entitled to take the 
inheritance at her decease might be different from 
the one who obtained it under gift or relinquiah- 
nient to him as presumptive heir, and if the title of 
that person be either preferable or equal, it may 
invalidate such gift in whole or in part.” Here 
w'e see the origin of wdiat may be called the reliii- 
quishmont theory, first formulated by Mr. Colebrooke, 
and applied, possibly irnc()nscion.sly, in the case.s 


(1) (ISIl) 1 .\tiie. Siil. Ilt'p. 431 ; (2) (1856) 1 Boninois 120 ; 

fi 1. 1> (0. S.) .315. 3 I. D. (0. S.) 72. 

(3) (1803) 1 Mac. SM. Rep. 84 ; G 1. D. (O. S.) 62. 




of J\] i)ihrh v. Muh^^h nuuant 
(Jn}MH>viia Dihph (li, (^(dlj/rhunfl i>uft w Moart* 
niid linnidfunh Bn/rsJNm s\ I^HUrhfuinn Ihmt ilU. Sir 
Jaiucs Odvile, C.J.. in Uio sanu^ JadouiOH^^tj w 
AW/va/a/nm'o//// (!), <‘Xj)reH>sly ad<»pts the ndhuiaiHli- 
inent theory a.H vvhli the lei it*r and spirit of 

ilu3 Hiridn law. He first dt^sco’ilRal the* nature of 
the estaie of a Hindu \vid<»w in t!ie woi'ds of Lord 


KU3 

nK< »SAa 
ra«mi>inan' 

• Jiit.Al' 

Mi'itKEIUKH 

. 1 . 


(lill'di'd ill (Jo.s.siiiaift JJ?/-sark v. (iorindcJuiuil litjxnc.k 
(ft), and acfelilH (lie. vinw of tlio trin- |»()S4ili<tii of a 
rovorKioiKM* as dt'lir.cd by Sir Ijawrcnco I’t'ol, iii Oojul- 
'tufiri/ J)i).'xS,‘e Y. JJofiSft- Ki;, ntid fTiirrij Dnss 

/Juft V. j/uitjuifiuii'iuu) JJdHSfr ( 7 ). 'I'lio loarmHl 
(.diitd .'hisfiao llien [loinls out tiial, Idio [loiicy of 
l.iio Hindu law is not to kta']) tlio ostato. as lonjf 
as possible, inalienable and .subject to a speedes of 
entail in favour of persons auascertaiiied, but to 
prevent the alienation of family jiroperiy from tulcinj*' 
place, either by oiieration of Jaw in favour of the 
widow’s natural lieins who would gonernliy lie other 
than the heins of her hii.sband, or in favour of straug- 
ers, by the gift or other disposition of the widow, 
.deference is made in support of this view to the 
Dayabhaga of .Timiitavahana, eiuipter XI, section 1, 
l)aras. 63 and 61. As a matter of fact, the theo)‘y of 
relinquishment i.s foi'esliadowetl in tlie Dayabhaga, 
chapter XI, section 1, para. .56, where .Timiitavahana 
lays down that the persons who would be the next 
beins on failure of prior claimant, s, .saceeed to the 


(1) (180(1) 1 Mac. Sel. Itop. 215 ; 

6 1. 1). (O. S.) 159. 

(2) (1837) FulKm 73 ; 

1 1. 1). (0. a) G87. 

(3) (1863) Boug. .S. D. A. R. 641. 

(4) (1856) 1 BoiiliioiH 120 ; 

3 1. D. (0. 8.) 72. 


(5) (1826) Montr. If. L. C. 477 ; 

1 J. 0. (0.8.) 292. 

(0) (1850) 1 Tuy. & Bell. 370 ; 

2 LI). (O. 8.) 491. 

(7) (1851) 2 Tay. & Bull. 279 ; 

2 f. D. (0. 8.) 744. 
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residue of the csUito reiiiiiitiing after her use of it, 
u])ou the demise of (he widow iu w'liom the snecessioii 
hud v’ested, in the same iiunuier us they would 
have succeeded if tlie -widow’s right had never 
taken effect. The words used by Jimutavahaua 
WT T tjKf'ijfq- *ffuT5rfe‘ jarstwj 

(“if her right ceases or never takes efl’ecf’j are coin- 
l)reliensive enough to include, not merely the case of 
the death of the widow, but all cases where her right 
ceases; in other words, the reversioners take the 
estate, not merely when the widow dies, but also when 
her title is extinguished, for instance by renuncia- 
tion, remarriage or the like. It is plain, therefore, 
that in 1856 two princi])les were recognised by our 
Conrts. According to one priticiple, an alienation 
by a widow, made with the consent of all the 
po.s.sible heirs of her husband, was held operative be- 
cause the consent of persons who were (he guardians of 
of (he widow, and who were, as the next po.ssible 
taker. s of the e.state, most deeply interested in its pre- 
servation, indicated the propriety of the transaction: 
Kalee Mohim Deb Boy v. DJmnimjoy Shaha (1), 
Maclh'ub Chunder Rajrah v. Gohind Chunder Bamrjee 
(2). According to the other principle, an alienation 
by a widow, made with the consent of the entire body 
of the immediate reversioner.?, was held operative, 
because between the widows and the reversioners 
the entire estate was represented, inasmuch as the 
widow might relinquLsh her estate in favour of the 
reversioners and create in them a present indefeasible 
interest. These two doctrines, as is plain from an 
examination of the texts and from the history of 
the judical decisions on the subject, were entirely 
distinct in their inception and development. But, as 


(1) (1866) 6 W. B. 51. 


(2) (1868) 9 W. B. 350. 
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an examination of the canes .show.s, tlie (li.stinctiou wa.s 
snh.sequently overlookt'd, ami tlie inili.s<‘riniiuare 
ai)p]icafciott of the I wo pritieiph's has eaii.ned mfich 
enibrras.sinent. 

In HO far us the consent theory is concerned, it is 
l>]ainly indicated ]>y Turner L. ,1. in f’oKccfo/' uf Alusli- 
palam v. Covaly i rticatn Nnrminapah (1) in tiie 
followiiig i)a.ssuge : “ It may }»■ taken as ofstahlisbed 

that an alienation t)y her (tin* widow) whicii would 
not otherwi.so he legitimate, may become so if made 
with the consent of her hiishamr.s kindred. But it 
•surely is not the necessary or logical c<»nse<|uence of 
this hitter proimsition that in I he ahsenee of collateral 
Inurs to the hnshand, or on their hiilure, the fetter on 
the widow’s power of alitniation altogether drops. The 
exception in favour of alienation with consent may be 
due to a presumption of law that where th.at cunserd 
is given the purpose for which the alienation is made, 
must bepro2)er ”. 

The same view is emphasised by Sir .Tames Colville 
in Haj Lukhee Dahea v. Gokool Clmndtrr Chotvdhry 
(2): “their Lordships do not miain to inpngn those 
iinthorities which lay down that a transaction of this 
kind may become valid by the consent of the 
husband’s kindred, but the kindred in such ca.se must 
generally be understood to be till those who are likely 
to be interested in disputing the Iransacfion. At all 
events, there should be such a concurrence, of the 
•members of the family, as suffices to raise a 
pre.sunnption that the transaction, was a fair one 
and one justified by hindii- Lau'. That it can 
be a iiresiimption of law in the .sense of prae- 
sumptio juris e,t de jure, their Lordships do not 
think. It is, no doubt, an element to be taken into 

(1) (1861) 8 W:o. I. A. 62i> ; (2.) (ISKH) 1.S Moo. 1. A. 209, 

2 W. B. (P. C.) 61. 
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('oiiHidcral ion, jtnd (l(‘S«!rvtuff of coiisidcu’abie weiglil. 
in i.ite i‘S'(hna(i(H) of all the evidonco of tho (mi)- 
siurlion 

in /SVtGJji Hfit/dar Lalv. Achhan KunuHir 
(1), Lord Davt'v jJtivo.s cxjuf'.s.sioii to tlio (lieory tliat 
cousent. of rovorsioneivs nieridy affords i)V()of of the 
|H’oj)ri(‘,ly of tlui iransaefioii, in the fo]Iov\ii)fr Uo'in.s ; 
"‘At (ho diito of tho bond of 1877, Hnhis Knar, as 
the iKiir of Kliairati. Lai was tins ownor of liis c'state, 
[lilt witli a ros( rioted i)ower of alienation. Aohlnui 
Ktinwai’ was next in succession, and, would, if slie 
survived her mother, become her father'.s heir and 
fake the estate, .sn,l)jecfc to the .same restriction. 
Inayat Bingh was oiu' of (In' two male In'irs ne.xt in 
snceessioii to the restricted estate wlio would be 
full owners in the event of their surviviuf.>' (heir 
/fraudmother and mol her. Tnayai' was moreover a 
minor. At the da(<j of the l)f)nd of 18.SI, Achhan 
Kunwar was owner of the property for a, daughter's 
(istate with restrieled power of alimjation and Inayat 
Hingh was one of the heirs api>areut. At both dates 
Inayat Singli was living in his father's house and 
de[)endent upon him. In 1877 neitlior Acldian Kunwar 
nor Inayuit Bingh (even if he bad been of age), could 
by Hindu law make a disposition or bind their 
cxjieetant interests, nor does the deed ai)i)ly to any 
l)ut rights in possession, and in 1881 Inayat Singii 
was equally i ncuJnxjetent to do so, though the deed 
purports to binrl future rights. To give validity to 
the bonds as against the estate of Kliauut i Lai, the 
X>hantills and appellants inu.st .show that there was 
legal neee.ssity for raising the money by a charge on 
Khuimti’s estate, or, at least, that in advancing their 
money the creditors gave credit on j-easonable gronncLs 
to representations that the money was wanted for 
(1) (1898) 'L L. a 21 All. 71; L. R. 2.5 I. A. 183. 
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Hiidli ii('t'<!s.slty, J{ is (loL n cast' i» wliicli fiU Hio 
kinflrisl of Kliainifi have assoiitisi or roul<l asstoii to 
the hoiiils, or fitlioi* of lliciri, (lu<l the cin'Ntti.stdueeff 
are not taich ai^, in the opinion of their Lordships, to 
raisftani/ presn tnjifion.,/ njtn siirfi conv.nrrrnrr as there 
n;as of Arhftan tCnnirar and tnaj/at Sitnjh in the 
Jirsl hand or of Inaijal iSinr/h. in the second fitind. 
that the transaction was a fair one or on’ jastijird 
hy Hindu laai. In order to raise sncji a presamp- 
tion the consent <f the deceased's kindred to his 
widow's or daughter's nlienatuat must he shown to 
be given with a knowledge <f ttu’ ejfect of /chat they 
were doing ami an inlelligent inf ntion to consent 
to such, efeeti' 

Oil thii otluu' liiuid, tlie roliiKiuisliinoiil Mh^oi'v was 
cJearly oxiiiainod I)y Lord Morris in tdio case of 
Behari Lai v. Madho Lai A hir (kiyaaxilil) \n tlio 
following torms : “At fho time of tlio exorulioji of 
tlm ikrarnaina, iMa<Iho Lai was not born, so tliat tlio 
jdaintilV was (lion the ajiparont roversionary hoir, 
sulijocl to tlio Ufo ostiite of his grandmothor, Larhoo 
Dai : it may he, accepted, that, according to Hindu 
law, the ndtlow can accelerate the estate o/ the heir 
by conveying ahsolnfely and destroying her life estate,. 
It tvas essentially necessary to wifhdr . w her own life 
estate, so that the whole, estate shonhl i et rested at once, 
in the graiUee. The necessity of the removal of the 
obstacle (f the life estate is a praetical check on the 
f regnenry of such conreyanees.'' 

Tho two doctrines, thus formulated and applied, 
came iij) for examination by their Lordsliips of the 
Judicial Coiiiniittei' in Bajr engi Singh v. Alanokar- 
nika Bakhslt Singh Cl), and if is remarkable iiiat 
neither theory was expressly repudiated or aiiproved. 


isj.t 

i »KI !1 
I’aoHjiri 
L'luwiua'Ry 

(jiir.AP 

HK.OIAT. 

Mi'iiKKIUKK 

, 1 . 


(1) (IH'Il) 1. L. H. la Oak'. 23(5; (2) (1907) I. L. K. HO All. 1 ; 

L. B, 19 1. .A. 30. L. B. 35 J. A. 1. 
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thoiigli detailed reference was made to judicial 
decisions in whicli eillier the one or the other principle 
had foirnd acceptance. Under these circumstances, I 
think, the inference may legitimately be drawn from 
the decision of their Lordships in Bnjrangi Singh v. 
Manokarniha Bakhsh. Singh (1), that both the 
doctrines are well founded on principle ; the only 
question is, what are the limitations or qualifications, 
if any, subject to which each of these doctrines has 
to be applied. If the widow has alienated the whole 
of the estate of her husband with the consent of some 
only of the immediate reversioners, or, if slie has 
alienated a part only of the estate of her husband with 
the consent of all the immediate reversioners, or, 
again, if she has alienated part of the estate of her 
husband with the consent of some only of the imme- 
diate reversioners, the consent merely furnishes 
evidence of the propriety of the transaction or of the 
fact that the transferee has taken after due enquiry as 
to the existence of legal necessity. The presumption 
which thus arises from the consent of the reversioners 
is not conclusive and is rebuttable ; but, plainly, there 
is no room for the application of the relinquishment 
theory. In each of these cases, either tlie widow does 
not absolutely convey and destj'oy her limited estate 
or she does not accelerate the estate of the entire body 
of immediate reversioners. On the other hand, if the 
widow transfers the entire estate of her husband with 
the consent of the whole body of immediate rever- 
sioners, the relinquishment theory becomes forthwith 
applicable ; the position is precisely the same as if the 
widow had withdrawn completely and in its entii-ety 
her own qualified estate, and the whole estate had 
vested at once in the entire body of immediate rever- 
sioners, who, upon this acceleration of their estate, had 
(1) (1907) I. L. R. 30 All. 1 ; L. B. 35 I. A. 1. 
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cojivoyetl an ab.s<»liit(i iiilei'cst to tlif tniiisfcm!. Tia* ii'K! 
(lisbinction btHwooii tlm two t;lusHes of euHeH is fiuMla- 
lueixtal and well murked, uud if il is iK»riia in ntiiul, I’k^hah 
we euii !ip})r<a'iutf‘ witlioiit diliii'iiJty wljy .Sir Aiidnnv 
Scoble oixsei'ves in Jkijratit/i Shit/h v. Aht/iokantika 
Bahhffh. iS'ing/i (] ) lh:it (H'diiuirily the (‘(iiiseiit of the *,—1.’ 
whole body (tf pt'i-Hoiis const it til iiijif tlie ii(‘xt rtn’cr- 
slonorH Hhouid bts obtained, as hiid down in I’fitUta 
Hliyciiii Hivcar v. Joy lifini Heoapaii ('J). Intt Mittf 
there may be ciiKes in which special eireiinistances 
may remler the strict enforcenienl of this rule 
impossible. I'his view’ is consisttnit' only with the. 
doctrine that (auisent, of reversioner-s, in (certain 
ciasst's of ease.s as alrtnidy exj)laineii, merely- furnishes 
presumptive t'videncc t>f the prtipriety of the traiisac- 
tioji; from thi.s standpoint, the rule laid down 
in lidjupluil B(d v. Tula Kuarl (3) cannot be 
susttiiiK'd. On the other hand, the ehiss of cases to 
W’hieh the re!inf(iiislaiieiit I henry is applicable is 
easily defineti ; they are Ciises in whicdi two elements 
iire jtresent, namely, a transfer hy the w’itlow' of 
tluj entire inlieritance in iicr liands. and, Sf^condly. the 
consent of tlie entire body of persons w’lio would be 
entitled to succeed upon the extinction <d' tlie qualified 
estate of the widow. This view’, J venture to think, 
does not really mililute Ujitainst the decision of the 
Full Boneb \\\ Noholcinhorr Barmn Hoy v. Ravi Nath 
Hardia Hoy (}]■). Bir .Richard Garth clearly contem- 
plated a case in which the analoiy-y of relitK|nishment 
of her ^^stale by tlie. widow cnidd he applied he 
speaks explicitly of tlie death of the widow’ or of 
tiie reininciution of the -worki by her, or of some act 
by her wbLcli might in the eye of law justify the 

(1) (1907) I. h. R. 30 A;1. 1 ; ( 2 ) (1890) I. L. K. 17 Calc. 896. 

L. R. 36 r. A. 1. (3) (1883) I, L. K. fi Alt. 116. 

(•1) (1884) I. L. R. tOGalu. 1102. 
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thoBgli detailed reference was made to judicial 
decisions in whicli either the one or the other principle 
had found acceptance. Under these circumstances, I 
think, the inference may legitimately be drawn from 
the decision of their Lordships in Bajrangi Singh v. 
Manokarniha Bakhsh Singh (1), that both the 
doctrines are well founded on principle ; the only 
question is, what are the limitations or qualifications, 
if any, subject to which each of these doctrines has 
to be applied. If the widow has alienated the whole 
of the estate of her husband with the consent of some 
only of the immediate reversioners, or, if she has 
alienated a part only of the estate of her husband with 
the consent of all the immediate reversioners, or, 
again, if she has alienated part of the estate of her 
husband with the consent of some only of the imme- 
diate reversioners, the consent merely furnishes 
evidence of the propriety of the transaction or of the 
fact that the transferee has taken after due enquiry as 
to the existence of legal necessity. The presumption 
which thus arises from the consent of the reversioners 
is not conclusive and is rebuttable ; but, plainly, there 
is no room for the application of the relinquishment 
theory. In each of these cases, either the widow does 
not absolutely convey and destroy her limited estate 
or she does not accelerate the estate of the entire body 
of immediate reversioners. On the other hand, if the 
widow transfers the entire estate of her husband with 
the consent of the whole body of immediate rever- 
sioners, the relinquishment theory becomes forthwith 
applicable ; the position is precisely the same as if the 
widow had withdrawn completely and in its entirety 
her own qualified estate, and the whole estate had 
vested at once in the entire body of immediate rever- 
sioners, who, upon this acceleration of their estate, had 
(1) (1 907) I. L. E. 30 All. 1 ; L. E. 35 I. A. 1. 
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conveyed an absolute interest to the tninsferee. Tlie 
distinction between tbe two classe.s of cases i.s funda- 
mental and well marked, and if it i.s borne in mind, 
we cun appreciate without difficulty why Sir Andrew 
Scoble observes in Bajrangi Singh v. Mannharnika 
Bakhsh Singh (1) that ordinarily the consent of the 
whole body of jier.sons constituting the next rever- 
sioners should be obtained, as laid down in Hadha 
Shyam Sircar v. Joy Bam Senaixtli (2), but that 
there may be cases in which si)ecial circumstances 
may I’ender the strict enforcement of this rule 
imi30ssible. This view is cojisistent only witli the 
doctrine that consent of reversioners, in certain 
cla.sHes of cases as already explained, merely finmishes 
l)resumpti.ve evidence of the i^ropriety of the transac- 
tion; from this standpoint, the rule laid down 
in Bamphal Bai v. Tula Kuari (3) cannot be 
sustained. Oii the other hand, the class of cases to 
which the relinquishment theory is applicable is 
ea.sily defined ; they are cases in which two elements 
are present, namely,^/’Sf, a transfer by the widow of 
the entire inheritance in her hands, and, secondly, the 
consent of the entire body of i)ersons who would be 
entitled to succeed upon the extinction of the qualified 
estate of the widow. This view, I venture to think, 
does not I'eally militate against the decision of the 
Pull Bench in Nobokishore Sarma Boy v. Bari Nath 
Sarma Boy (-1). Sir Richard Garth clearly contem- 
l)lated a case in which the analogy of relinquishment 
of her e.state by the widow could be applied ; he 
speaks explicitly of the death of the widow or of 
the renunciation of the world by lier, or of some act 
by her which might in the eye of law justify tlie 

(1) (1907) I. L. E. 30 A!l. 1 ; (2) (1890) I. L. E. 17 Gfllc. 896. 

L. E. 35 I. A. 1. (3) (1883) 1. L; E. 6 All. 116. 

(4) (1884) I. L. E. 10 Gale. 1102. 
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inference that she was civilly dead. The learned 
Oliief Justice also refers to the contingency of a dis- 
claimer by lior at the time of the death of her husband. 
In each of these instances, her interest in the entire 
estate left by her husband would be withdrawn from 
her and become vested in the then immediate rever- 
sioners. Mr. Justice Romesh Chandra Mitter is equally 
explicit on the point. He plainly contemplated a 
relinquishment of the entire estate by the widow in 
favour of the then next male heir of her husband. 
I am not unmindful that Mr. Justice Banerjee, 
who, when at the Bar, successfully argued the 
case of Nobokishore Sarma Boy v. Hari Nath 
Sarma Roy (1), on behalf of the respondent, stated in 
the case of Hem Ghunder Sanyal v. Saniamoyi DeU 

(2) , that the principle of the Full Bench decision 
is applicable to transfers of part of the estate as of the 
whole, and this was siibsequently accepted without 
question in PuUn Cha^idra Mandal v. Bolai Mandat 

(3) . An examination of the record, however, 
in the case of Nobokishore Sarma Boy v. Hari 
Nath Sarma Boy (1) does not confirm the view taken 
by Mr. Justice Banerjee ; on the other hand, so far as 
I can gather, the alienation in controversy covered 
the entire estate and was made with the consent of 
the entire body of iimnediate reversioners. The two 
points which were considered by the Full Bench were 
in essence these, namely, ^r.s^, whether a transfer by 
the widow with the consent of the immediate rever- 
sioner could be treated as equivalent to a transfer by 
the widow to the reversioner followed by a transfer 
by the latter to the alienee, and, secondly, whether a 
transfer by the widow to the immediate reversioner 
stood on the same footing as a real relinquishment by 

(l) (1884) I. L. E. 10 Oalo. 1102. (2) (1894) I. L. R. 22 Calc. 354. 

(3) (1908) I. L. R. 35 Calc. 939. 
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her. Ux»on the first ijoint, it was ruled, in consonance 
with previoxis decisions {Shama Soomluree v. Simrut 
Ghunder Dutt (1), Molmnt Kishen Geer v. Busge^t 
jRoy (2), Gunga Persdiad Knr v. SlmmWioonath 
Burmun (3), Muddoosoodun Doss v. Mohemlerldll 
Khan (4)], tliat the question was one of form rather 
than of substance, and, tliat, consequently, a convey- 
ance by tlie widow’ with the assent of the immediate 
reversioner might be deemed to operate jireeisely in 
the same manner as twm conveyances, one by the 
widow to tlie reversioner and the other by the rever- 
sioner- to the transferee. Upon the second point, 
Sir Richard Uarth w’as inclined to take the view that 
a sale of the whole inheritance by the widow’ to the 
immediate reversioner did not stand on the. same 
footing as a real relinquishment by hei-, and, 
apparently, Mr. Justice Pigot was of the same 
opinion ; but, in view of a serie.s of prior decisions 
of this Court [Raj Bullubh Ben v. Oomesh Ghunder 
Boos (5), Trilochun GMicherhutty v. Vmesh Glmnder 
Lahiri (6)], they acceded to the contention that a 
transfer of the whole inheritance to the next male 
heir might be treated as a relinquishment by her in 
his favour. If the matter were res Integra, I w’ould 
without hesitation adopt the view’ that a sale by the 
widow of the entire inheritance to the then imme- 
diate reversioner does not possess the characteristics 
of a real relinquishment by her, as contemplated by 
Hindu iaw-givers. A widow who transfers the pro- 
perty for a consideration or retains ai: interest in the 
purchase money, cannot, by any stretch of language, 
be deemed to have relinquished her interest in the 

(1) (1867) 8 W. R 500. ( b (1859) 2 Boiilums 40 ; 

t2) (1870) 14 W. K. 379. 3 !• b. (0. S.) 464. 

(3j (1874) 22 W. R 393. (5) (1878) I. L. R. 5 Calc. 44. 

(6) (1880) 7 C. L. R. 571. 
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estate of ter tasband ; the estate by her action, has, in 
essence, only undergone a transformation, and the 
immoveable i^roperty has been converted into money 
■which may be shnlfled ont of sight as land never can 
be. But if this strict view was not acceptable in 1884 
on the ground of sia?'e decisis, much less can it be 
pressed now ; I do not, therefore, rest my conclu- 
sions on this, the strictly logical view of the matter, 
especially in view of the fact that if the relinqiiish- 
nient theory is restricted in application only to cases 
where there is a real relinquishment, that is, a real 
abandonment by the widow of her interest, the 
stringency of the rule may be evaded in practice by 
the execution of a formal deed of relinquishment and 
a secret payment of consideration to the widow or a 
seimrate agreement to pay her maintenance allowance 
for life. I assume, consequently, as Sir Richard Garth 
did, that when a wndow sells the entire inheritance to 
the immediate reversioner, she relinquishes her estate 
in his favour; this view was in substance adopted by 
Lord Morris in Beliari Lai v. Madho Lai Aim'" 
Q-ayawal (1) w^hen he stated that according to Plindu 
law the ividoiv can acceley'ate the estate of the heir by 
conveying absolutely and destroyioig her lije estate. 
Beyond this i^roposition, based, as -Vv'e have seen, on 
somewhat questionable grounds, we need not go, and, 
as I read the Judgments in Noboldshore Sarma Roy 
V. Bari Nath Sgrwa Roy (2), we are not required to 
go even by the Pull Bench decision. The principle of 
that decision is applicable only when the transfer by 
the widow is of her entire interest in Ihe estate 
inherited by her from her husband, and is made with 
the consent of the whole body of immediate 
reversioners ; an extension of that principle to eases 

(1) (1831) I. L. B. 19 Calc. 236 ; (2) (1884) I. L. B, 10 Gale, 1102. 

L. K. 19 I. A. 30. 
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where eitlier of these elements is absent is not 
warranted by tlie language used by the learned Judges, 
nor can it be deemed a logical development of the 
principle acknowledged by them as the foundation 
of their decision. 

Upon an examination, then, of the texts and 
judicial decisions applicable to this matter, and upon 
a review of the principles which underlie them, the 
following proi^ositions appear to be deducible : 
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(i) When a Hindu widow has alienated, in whole 
or in part, the estate inherited by her from her 
husband, the transferee can establish a good title as 
against the reversionary heir after her death, if he 
proves that the alienation was made by her for pur- 
poses of legal necessity. 

(ii) When a Hindu widow has alienated, in whole 
or in part, the estate inherited by her from her 
husband, the transferee can establish a good title as 
against the reversionary heir after her death, if he 
in’oves that he made projier and bond fide enquiry as 
to the actual existence of legal necessity, and did all 
that was reasonable to satisfy himself as to the 
existence of such necessity. 


(iii) When a Hindu widow has alienated, in whole 
or in part, the estate inherited by her from her 
husband, with the consent of the revemionery heirs, 
such consent may raise the presumiition that the 
transfer was for legal necessity or that the transferee 
had made proper and bo7id fide enquiries and had 
satisfied himself as to the existence of such necessity. 
The quanUim of consent necessary to raise this 
presumption depends upon the facts of each jjarticular 
case, and, in all cases, the presumjition raised by 
such concurrence on the part of the reversioners is 
rebuttable. 
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(iv) Wlien a Hindu widow has alienated her entire 
interest in the estate inherited by her from her 
husband, with the consent of the whole body of per- 
sons entitled to succeed as immediate reversionary 
heirs, the transferee acquires a good title as against 
the actual reversionary heirs at the time of her death. 

In view of this exposition of the law, I hold, in 
entire concurrence with the learned Chief Justice, 
that the question referred to the Full Bench should be 
answered as follows : 

When an alienation by way of mortgage has been 
effected by a Hindxx widow in respect of a portion of 
the estate of her husband, with the consent of the next 
reversioner for the time being, such consent may 
raise a presum j)tion that the transaction was for legal 
necessity or that the mortgagee had acted therein after 
proper and hondficle enquiry and had satisfied him- 
self as to the existence of such necessity, but this 
presumption, when* it arises, is rebuttable, and it is 
open to the actual reversioner to establish that there 
was in fact no legal necessity and that there had been 
no liroper and bond fide enquiry by the mortgagee. 


Holmwood J. I agree with my Lord. The facts 
of this case and many similar cases which come before 
the Courts clearly show that the consent of the next 
reversioners for the time being must be hedged in 
with safeguards, if there is to be any limit to the 
widow’s powers of alienation. 

A spendthrift young man who hapiiens to be the 
next reversioner at the time of the alienation induces 
the widow to raise money or mortgage for his benefit 
to be sijent by him on his own immoral or wasteful 
purposes. The only legal principle upon whicJi 
such a condition of things could be justified is that 
the widow has entirel7 relinquished the estate to the 
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next reversioner .so as to cast on him the whole 
respoiiHibility for the ■waste of the ancestral property. 
In the ab,sence of snch relinquishment there must be 
such a consent by the nearest reversionere as to raise 
a i)resuinj)tion that the transaction was a fair one ajid 
one justified by Hindu law. Such a imesumption caji 
only arise wii^h reference to the circumstances of each 
case. 

It is unnece,ssary to refer to those ca.ses which have 
been dealt with in the judgment delivered l^y my Lord, 
where legal necessity is proved or iJre,sumed from 
facts. If the question is answered in the way ray 
Lord the Chief Justice proimses to answer it, it seems 
to me that all difficulties will be met and salutaj-y 
check will be put on the extejision of the widow’s 
power of alienation which is deprecated by their Lord- 
ships of the Judicial Committee in their latest 
decision. 
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V, 
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[OH FHOM THE COUHT OF THE iUmmi G0M»ISSION£e, GENTRAl 

mommuj 

Central Provinces Government Wards Act {XVII of 18S6) section 18 — 
Application of Act — Hindu joint family estates — Application hy 
managing m3mhers of joint family for superintendence of estate hy 
Court of Wards— ’^Miial'shara laxo^ family governed by — Sanction hy 
Chief Commissioner to mortgage of estate under charge of Court of 
Wards — Suit on mortgage after relinquishment of management hy 
Court of Wards. 

The Gcatral Provinces Government Wards Act (XVIT of 1885) " 
applies to the superintendence by tlie Court of Wards of the estates - 
of Hindu joint faini ioB, as well as to the separate estates of Hindus and 
others situate within tl)e territories administered by tlie Ciiicf Commissioner 
of the Central Provinces. 

The two managing meiubers of a Hindu joint family governed }>y the 
Miiakshara law, and zamindars of the family estate of Baherakhedi in 
Hoslmngabad, which liad become overburdened with debt, applied under the 
above Act to tlie Dejruty Commissioner, as the Court of Wards for the 
district, to assume superintendence of: the joint family estate with a view 
to liquidate the debts. 

Held^ that in making the application they acted within their power 
and authority as managing members, and in the interest of all the members 
of the joint family ; and that inasmuch as no member bad in the property 
any definite undivided share {Gharihullah v. Klialah Singh (1) and 
Appovier v. Mama Suhha Aiyan (2)], what svas taken over by tlie 
Court of Wards on assuming superintendence of the estate was the 
property of all the members of the joint family. The Chief Commissioner 

** Present : Lord Atkinson, Lord Shaw, Lord Moulton, Sir John 
Hdgb, and Mr. Ameer Ali. 

(1) (1903) L L. R. 25 All. 407 : 

L. R. 30 L A. 165. 


(2) (1866) 11 Moo. T. A. 75. 



VOL. XL.] CALCUTTA SEEIES. 


785 


had power to eanction the assumption by the Court of Wards of the wliolc 
of the joint family property, wiiethcr the application was made ])y the 
managing members only, or by ail tlie members of the family : and tlie acts 
of the Court of Wards in dealing witli tlie property after charge of it 
was assumed, bound the interests of all the members. 

The sanction of the Chief Commissioner to a mortgage of such 
property as required by section 18 of Act XVII of 1885 may he an 
implied sanction ; it is not necessary that the mortgage to be made by the 
Court of Wards should be submitted to the Cliief Commissioner for his 
sanction, nor that the sanction should be to the precise terriis of the 
mortgage deed. 

By tlie terms of a moi*tgage made in 1891 by the Court of Wards 
in favour of tlie respondents (plain tilfs) on the security {)f tlie joint 
family estate, tlie mortgage money (Hs. 1,20,000) was repayable with 
interest by annual instalments of Rs. 10,000 extending' over more than 
20 years, and in tlie event of Rs. 30,000 bei oming overdue the Court of 
Wards covenanted to recover such sum by sale or otherwise of sufficient 
of the mortgaged property. If it was found impossible to contiime tti 
manage the estate, the Court of Wards was either to sell up the entire 
property and devote the proceeds to the lifpiidation of tlie debt, or make 
over the estate to tlie mortgagees in salisfacnon of their claim. In the 
event of the management being relinquished before the debt was liquidated 
in the ordinary course, the Court of Wards was to liiiiiidate tlie delit 
remaining due by the sale of such portion of the property as might he 
necessary. The sum burrowed was applied to pay of! the debts on tlie 
property. Only Rs. IB, 000 was repaid up to 1893, and since then no instah 
meiit had been paid, the Court of Wards, owing to unforeseen circumstances, 
finding it impossible to pay more, either of principal or interest : and in 
Marcli, 1902, the Court of Wards, after giving the mortgagees noHee that 
the relinfpiishment liy it of the management had been sanctiomd, ufiered 
to make over to them the mortgaged property in satisfaction of tlieir chdm, 
“excepting' Uie cultivating rights of sir land which are to be ivserved for 
the maintenance of the wards ”, which the mortgagees declined as not being 
a compliance with the terms of the mortgage deed. In June, 1902, the 
Court of Wards relinquished the management of the estate without selling 
it or transferring it to the mortgagees. In a suit bi’oughl in IDOi on the 
mortgage for sale and recovery of the amount due : — 

Held (affirming the decisions of the Courts in India), that, on the terms 
of tlie mortgage and under tlie circumstances of the case, the wlmh* sum 
payable on the mortgage had become due on the relinquishmeni of <h<* 
management by the Court of Wards, and the usual decree for sale was 
made. 
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19 X 3 Appeal from a decree (7tli May, 1907) of the Court 
Oului tlx® Judicial Commissioner of the Central Provinces 
SiNim which substantially affirmed a decree (4th Aj)ril, 1906) 
QoKut,D. 4 s of the District Judge of Hoshangahad. 

The defendants were appellants to His Majesty 
in Council. 

The facts, shortly stated, were that in July, 1890, 
Maharaj Singh, the father of the first three appellants, 
Gulah Singh Tikaram, and Sitaram, and the fourth 
appellant, Dhulichaud, the zamindars of the Bahein- 
khedi Estate, in the Hoshangahad district, applied to 
the Deputy Commissioner of that district under the 
provisions of the Central Provinces Government 
Wards Act (XVII of 1885) to take over the manage- 
ment of the estate with a view of liquidating their 
debts, ■which amounted to Es. 1,14,000 or thereabouts ; 
and by a notification of the Chief Commissioner, 
dated 81st January, 1891, their application was 
sanctioned, and the estate was taken under the 
suimrinteudence of the Court of Wards of the district, 
Maharaj Singh and Dhulichand being declared by the 
notification to be incapable of managing it. The 
notification is set out in the judgment of their -Lord- 
ships of the Judicial Committee. 

By a mortgage deed, dated 10th December, 1891, 
(the particulars of which so far as material are also 
set out in their Lordships’ judgment), the then Deputy 
Commissioner, Mr. E. Gray, for the purpose of paying 
off the debts of the zamindars, mortgaged the estate for 
Es. 1,20,000 to the respondents (plaintiffs), "which sum 
was duly advanced and applied in payment of the 
debts. The mortgage deed, which was duly registered, 
was attested by two witnesses, Jagannath Pershad and 
Ramchandra. 

A sum of about Es. 16,000 was at various times in 
1 892 and 1893 repaid by the Court of Wards to the 
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resiioiulents on account of tlie mortgage debt, but tlie 
scbeine proposed for payment of the balance of the 
loan failed, owing to the income of the estate liaving 
fallen off after that time, and in 1902 the estate became 
so hopelessly embarrassed that the Court of Wards, on 
13th June of that year, reliuc|uished further superin- 
tendence of it, and made it over to tlie appellants (the 
sons of Maharaj Singh, who was then dead) and to the 
apiJellant Dhulichand. 

On 22nd September, 1904, the balance of the mort- 
gage money not having been reijaid, the rcsj)ondents 
brought the suit out of which the present appeal 
arose, making defendants the appellants and other 
members of their joint family, and certaiix formal 
defendants who held decrees against portions of the 
mortgaged j)roperties. In their plaint the plaintilfs 
claimed the sum of Es. 2,32,403 odd as principal and 
interest dne on the mortgage of 10th December, 1891, 
and j)rayed for a decree for sale of the mortgaged 
lu'operties, or, in the alternative, for equitable relief. 

The only defences mateiial on this aiqjeal were 
those of the first four aiipellants (defendants), (a) that 
the mortgage deed was not duly attested ; (b) that it 
was void because the previous sanction to it of the 
Chief Commissioner had not been obtained as required 
by section 18 of Act XVII of 1 885 ; (c) that it did not 
bind the interests of the first three appellants in the 
properties comprised in it ; and (d) that the plaintiffs 
were not entitled to sue for the whole amount due 
under it. 

On these points, the District Judge held (a) that, on 
the maxim omnia preesumuntur rite esse acta, no 
l)roof of actual attestation was necessary, and that the 
mortgage deed was duly attested in accordance with 
law ; (b) that the mortgage deed was not void for want 
of the previous sanction of the Chief Commissioner ; 
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1913 no express sanction was necessary, and that it was 
gTixb sufficiently sanctioned might he implied from the 
SiNuu circumstances of the case; and might also be presumed 
UoKulvxH. under section 114 of the Evidence Act (I of 1872) ; (c) 
that the sons’ shares in the mortgaged property could 
not escape from liability in a decree against their 
fathers, that the mortgage was effected on behalf of 
their fathers to pay off existing incuinbraces which 
were binding on the fathers and sons alike, and that 
the contract of mortgage was such that, if entered into 
by the mortgagors personally, it would have legally 
bound their sons’ Interest in the property ; and that 
the mortgage was therefore binding on the interests of 
Gulab Singh; Tikaram, Sitaram and Himmat Singh in 
the lU'oiierty; and (d) that the whole amount of the 
mortgage money became due to the plaintiffs when 
the Court of Wards made default and relinquished 
the management without discharging the debt. 

The District Judge accordingly’’ passed a mortgage 
decree in tlie usual form, under section 88 of the 
Transfer of Property Act (lY of 1882), for the amount 
claimed by the plaintiffs. 

An appeal by the defendants was ■ preferred to the 
Court of the Judicial Commissioner (Mr. H. V. 
DEAKE-BEOCKMAlsr) who Oil the first point (a) held 
that the plaintiffs were not bound to examine 
Mr. Cray (the Deiiuty Commissioner who acted as the 
Court of Wards) on commission, and it was too late 
now for the defendants to object that secondary 
evidence of Ramchandra’s signature should not have 
been omitted, failing proof that he is dead or untrace- 
able after diligent search. “ Upon the question 
whether the attestation by Jagannath and Ram- 
chandra met the requirements of the law I hold 
that the plaintiffs were bound to establish that those 
persons saw Mr. Cray execute the mortgage deed, but 
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that in the circHiiiHtanceH it in aafe to ])ro.siinie that 
they did so.” 

As to (h) the Judicial Coininissioner, after remark- 
ing that he had addressed the Secretariat with a view 
to make sure whether the Chief Coram issionei’ liad 
ever sanctioned the mortgage as such, and tliat the 
rejily was in the negative, cootinaed — 

“X iiiuHt fcberefore dissent from the District Judged view that the sanc- 
tion of the Chief OominiHsiorier must be implies]. At the same time I hold 
that the absence nf sanction dues not operate to make tlie mortgage void. 
That the transaction was unfavourable to liie wards has not been pleaded. 
It appears that the entire estate was not covered by the mortgage, an<l that 
all the creditors were paid off at once with the money borrowed from the 
plaintifl's. while the terms ' of the mortgage are, on the face of tliein, 
such as 110 ordinary borrower in tliis cuunlry could hope to oiitain in the 
open market, I hold that upon a rcasonahle conslrnctioii of section 18 of: 
Act XVIX of 1885 the mortgage could not be more than voidable, and that 
in the circumstances it was for the wards’ licnelit and slioiild be upheld.'” 

On (c) the Judicial Corainissioner concurred with 
ihe District Judge In holding that the iuortgage bound 
the interests of the defendants Oiilab Singli, Tikarara, 
Sitarain and Himniat Singh, aJid as to {d) the -Judicial 
Commissioner said — 

“ The clauses of the mortgage to be iiiierpreted are r — 

‘And it is farther agreed and declared that in the event of tiiree succes- 
sive instalments or of arrears equivalent to the sum of three iusfalmcnts 
(Its. 30,000) becoming overdue the said Court of Wards on beludf of the 
mortgagors does hereby covenant to lecover sucii sum by sale or otherwise 
of any lequi site pertiou of the property herein hypotliecated to the said 
mortgagees. 

‘ And it is further agreed that it (t!ie Court of Wards) will not relinquish 
management of the estate till such time as the debt is licpiidatcd in ordinary 
course, or in the event of managem^mt being relinquislied before such time 
liquidate the debt remaining due by sale of such portion of the property 
as may be necessary or otherwise. ’ 

“ The earlier of the two clauses quoted seems clearly to contemplate 
a sale for the recovery of Es. 30,000 as soon as sums overdue reach that 
figure, but the other clause contemplates sate before sale is relinquished 
for the liquidation of ‘the debt remoining due/ and this umuistakeably as 
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the final step in tlie entire transaction. I think, therefore, that ‘ the debt 
remaining due’ must mean the balance of the principal advanced plus ali 
interest already overdue. The defendants contend tliat tlie plaintifis cannot 
rely on this later clause because tliey allowed the Court of Wards to 
relinquish the management without selling. It appears, however, tliat the 
sale Was not affected because the price of land ruled low — as it liad done 
for 10 years hack — at tlie time of reinquishment. Moreover, the plaintiffs 
could not control the Court of Wards in this matter: see sections 26 and 
29 of Act XVII of 1886. The property was liypothecated and there was a 
promise to pay the entire balance before velinquisliment. The owners must, 
1 tliink, be treated as taking over the burden of the hypothecation and the 
promise alike, for it is not essential to the sale that the Court of Wards 
itself should sell.” 

The Judicial Commissioner made a decree snb- 
stanfcially confirming that of the District Judge. 

On this api^eal, 

Gf. B. Lowndes, for the appellants, contended that 
the mortgage deed was not iiroved to have been exe- 
cuted as required by law: evidence was given on behalf 
of the respondents identifying the signatures of 
Mr. Gray and Ramchandra, but no evidence was 
offered that the signature of Mr. Gray was made in 
the presence of the alleged attesting witnesses, as was 
required by section 59 of the Transfer of Property Act 
(IV of 1882), nor was there any attestation clause. 
The Courts below were wrong in presuming that the 
attestation had been rightly made. It was also con- 
tended that the mortgage was void for want of the 
previous sanction thereto of the Chief Commissioner. 
Without such sanction, as required by section 18 of Act 
XVII of 1885* the Court of Wards had no power 

* Act XVII of 1885, section 18 : — “The Court of Wards may let the 
whole or any part of the property of any Government ward under its 
superintendence and may, with the previous sanction of the Chief Uommis- 
sioner, mortgage, sell, or exchange the whole or any part of such property, 
and may do all such other acts as it may judge to be best for the benefit of 
the property and the advantage of the Government ward.” 
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to mortgage tlio jiroperty, and the mortgage was con- 
sequently, it was submitted, void and not binding on 
the appellants : see section 7 of the Transfer of Pro- 
perty Act (IV of 1882). The sanction could Jiot be 
implied, as has been held by tlie Judicial Commissioner. 
The letter of the Chief Commissioner, dated 28th 
January, 1891, in which he “sanctions an allowance of 
Rs. 883 per aTinum for the maintenance of the xn-o- 
l)rieiors, and accex^ts the ijroposals for the liquidation 
of the debts ”, was, therefore, not under section 18 a 
s^^fEicient sanction, which it was contended meant a 
sanction after the discretion of the Chief Commissioner 
had been exercised on the question of the desirability 
of the mortgage being made, and of its terms, if made. 

Further, the mortgage, if not void, was only valid 
so far as the property of the wnvrds was concerned, and 
therefore it was only binding on the interests of 
Maharaj Singh and Dhulichand, and did not affect the 
interests of the ai)pellants Gulab Singh, Tikaram and 
Sitarain, It had been wrongly held by the Courts in 
India that the mortgage deed was binding on the 
interests of all the airpellants. The sons of Maliaral 
Singh and Dhulichand were not wards of Court, and 
their interests were not mentioned in, or dealt with, 
by the mortgage deed. 

But even if the mortgage was valid and binding 
on all the appellants, the whole sum of Rs. 2,32,403 for 
which a decree had been i^assed was not due under 
the mortgage. The only liability imposed by the 
mortgage deed ux^on Maharaj Singh and Dhiiiichand 
was to repay the loan and interest by the specified 
instalments of Rs. 10,000 each, the final imyment of 
which would become payable in 1914. The Courts 
below had held, erroneously it was contended, that 
when the Court of Wards relinquished the superin- 
tendence of the estate the whole of the mortgage 
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money became due lo the respondents, the Appellate 
Court relying on tlie clauses of the deed set out in its 
judgment. 

DaGruyther, K. C. and J. M. Pa?^i7ch, for the res- 
pondents, contended that the Courts below had rightly 
held that the mortgage deed was attested in conform- 
ity 'With the rer|uirements of tlie law, and was executed 
as required by section 18 of Act XVII of. 1885, witli 
tJie sanction of the Oliief Oonimissioner, which was 
to be inferred from the coj'icspondence, and other cir- 
cumstances of the case ; and it was valid and binding 
on the appellants. But apart from the provisions of 
that Act the mortgage deed, it was submitted, bound 
the interests of all the members of the joint family, 
and not only of those who axrplied that the estate 
sliould bo taken under the suirerintendence of the 
Court of Wards. By that application the appllcauts 
constituted the Deputy Commissioner their agent for 
the purposes of the management of the estate, under 
clause 4 of section 7 of Act XVII of 1885, and the 
Court of Wards thenceforth had the same power to 
deal wdth the e.state as the applicants, who w'ero the 
managers of the joint family, pr'eviously had. But 
the managing members of the joint family had, before 
their petition to the Court of Wards, powmr to make 
all the other mejnbers liable for debts contracted 
reasonably for the benefit and in the coarse of the 
proper management of the joint family property, and 
all the members would have been liable for all the 
debts. Under the mortgage made, therefore, by the 
Court of Wards all the members of the family were 
similarly liable. Reference was made to the case of 
Eeversion Fund and lnsti7^ance Co^npatiy, Ltd v. 
Maison Cosway Limited (1) and the authorities there 
cited, in which it was held that, where the managing 
(1) [1913] 1 K. B. 364, 37.3, 375. 
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director of a con)pai]3', who wa.s prohiiiited from 
borrowing monej' on behalf of the company unless 
specially authorised bj’’ them, borrowed without such 
mithoi’ity i^ione^^ from the plaintiffs, which he applied 
to the discharge of existing legal debts of the comiran^^ 
the plaintilEs, althougli aware that the director liad no 
special uuthorily, were entitled to recover from tlie 
company the inojvey they had advanced. So here the 
Court of Wards borrowed nionej' which was u.sed to 
pa.v off antecedent debts of the fainily^, and even if 
they had had no autliorit^", wiiich was not the case 
here, the appellants were all liable for the money so 
expended, which the respondents were entitled to 
recover. In the Joint family, moreover, Jio member, 
until partition, had any definite share in the Joint 
undivided property. Reference was made to Ap- 
povier v. Rama Suhha Aiyan (1) ; Mayne’s Hindu Law, 
7th Ed. page 480 iJaragraph 303 ; Madlio Par'shad v. 
Mehrhan Singh (2) ; Gharilnillik v. Khalak Singh 
(3), Act XVII of 1885, section 2.; and Bengal Regu- 
lation LII of 1803, preamble. The Court of Wards had 
power to deal with nil the luoperty. Reference w’as 
also made to Act XVII of 1885, sections, the definition 
of “ Grove rmneiit Ward ”, and section 6, under whicli 
property could not be taken over by the Court of 
Wards unless the manager or proj^rietor came under 
the term “ landholder ”, for the meaning of which 
term the Central Provinces Land Revenue Act (XVIII 
of 1881) section 3, clause 9 (w'here it means a “ malgu- 
zar ”) was cited. The Court of Wards took over the 
rights and obJigations, whatever they w^ere, of the 
malguzar ; that would be the rights of the Government 
wards in the property. Taking over the properly 

(1) (1866) 11 Moo. I, A. 75. (S) ( 190.6) I. L. E. 26 All. 407 ; 

(2) (1890) I. L. S. 18 Caio. 157 ; L. B. 30 I. A. 166. 

L. E. 17 I. A. 194. 
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iuclucied. the right of managemeiit. The Court of Wards 
would not have greater power than the ward would 
have had, had he acted for himself. Act XVII of 1885, 
sections 11, 12, 14, 16, 17 and 20, were also referred to. 

The Courts in India were right in holding that 
when the Court of Wards relinqui,shed the manage- 
ment of the estate, the whole amount due on the 
mortgage became due, and the respondents were 
entitled to that amount for which the decree had been 
made. 

Lowndes, in reply. The debts of the “ zamindacs ” 
(managers of the joint family) were not all family 
debts. The other members of the family would not be 
liable for the personal debts of the managers. Eefer- 
euce was made to Act XVII of 1885, section 3. The 
other members were not Government wards 

The judgment of their Lordships was delivered by 

Sir John Edge. This is an appeal from a decree, 
dated the 7th May, 1907, of the Judicial Commissioner 
of the Central Provinces, which affirmed with slight 
modifications a decree, dated the 4th April, 1906, of 
the District Judge of Hoshangabad, 

The suit in which the appeal arose was brought on 
the 22nd September, 1904, in the Court of the District 
Judge of Hoshangabad by mortgagees upon a mortgage 
of immovable property which was made on the 10th 
December, 1891, by the Deputy Commissioner of the 
district of Hoshangabad, as and being the Court of 
Wards for that district. The suit was one for posses- 
sion of the mortgaged proi)erty, including the sir lands, 
or alternatively for a decree for sale. Certain other 
alternative reliefs were claimed. 

The defences to the suit, so far as they are now' 
material, were that the mortgage had, it was alleged, 
been made by the Deputy Commissioner without the 
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previous sanction of the Chief Commissioner, an<i was 
void ; that the property mortgaged was the undivided 
ancestral property of a joint Hindu family under the 
rules of the Mitakshara, and that the Court of Waids 
had no right or authority to mortgage the shares, 
rights, or interests of tliose members of the family 
who were not Government wards or who were minors ; 
and that no decree for sale, or for possession, or for 
any of the alternative reliefs could be made. 

The District Judge, on the 4th Apiil, IhOG, luiving 
found that there was then due on the mortgage 
Es. 2,.32, 403 for principal and interest, made a condi- 
tional decree for sale. From that deci'ee only the 
defendants Gulab Singh, Tikaram, Sitaram, Dlml iciiand, 
son of Pemslia, and Himmat Singh, wlio are the 
appellants here, appealed to the Cotirt of the Judicial 
Commissioner. The Judicial Commissioner, on tlio 7tlt 
May, 1907., on appeal, slightly varied the decree of the 
District .Judge and added a declaration that the 
defendants will not be personally liable for any sum 
by which the sale proceeds of the mortgaged property 
may fall short of the amount due for the time being 
on the mortgage, and in other respects affij'ined tiio 
decree for sale of the District Judge, with costs of the 
appeal to his Court against tlie then appealing 
defendants. On the 25th August, 1908, the then 
District Judge of Hoshangabad, finding that the 
defendants had not paid into Court or to the plaintiffs 
Rs. 2,67,871-10-8, principal, interest and costs, made a 
decree absolute for sale of the mortgaged property 
specified in a schedule to that decree, and allowed 
interest on the decreed sum from the 24th July, 1908, 
until liquidation, adding the declaration which had 
been made by the Judicial Commissioimr. 

For the purijoses of this aj)j)eal it is necessary to 
refer as briefly as may be to the facts antecedent to 
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1913 the commencement of this suit. On or shortly before 
qjjlab Jiilj) 189(1, MaharaJ Singh, now dead, and his 

Singh brother Dhnlichand, a defendant to this sait, who 
Gokuhdas. described themselves as zamindars of Baherakhodi, 
Bagalkhedi, Patlai, Pnnwasa, Bamnria and Sarora, 
Pargana Hoshangabad, made a written application 
to the Deputy Commissioner of Hoshangabad, in 
which they stated that they were indebted to the 
extent of about Rs. 1,14,3.58-11-9 ; that tliey were neither 
able to arrange for the liquidation of the debt nor to 
manage the estate ; and that if the villages should be 
lost on account of the indebtedness — 

“ Our cliildren will Imve no estate left to them and prayed that if, 
under section 7 (c) clause 4, of Act XVIL of 1885, you he pleased to 
assume the managoinent of our malgiizari villages of Bahcrakhedi and 
others, and to arrange for tlic discharge of our debt in any way possible, 
our estate will be saved and our children will thereby be able to maintain 
themselves, for which they will ever remain grateful to you. The rest 
lies With you 

The villages mentioned in the isetition were the 
undivided ancestral property of a joint Hindu family 
governed by the rules of the Mitakshara, and Maharaj 
Singh and Dhnlichand, who were brothers, were the 
senior and managing members of that family. At 
that time the joint family consisted of Maharaj Singh, 
his son, Gnlabsingh, then about 36 years old, Tikaram, 
then about 21 years old, and Sitaram.'then about nine 
years old ; and Dhnlichand and his sons, Himmat 
Singh, then about 22 years old, Bajilal, then about 
16 years old, Fatichand, then about 8 years old, 
and Jaganath, then aboxit 5 years old, and a son of 
Gnlab Singh, named Dinanath, who was then about 
8 years old. The indebtedness of the family in respect 
of which the property was liable to he lost amounted 
to about Rs. 1,20,000. As will later appear, the petition 
was duly forwarded to the Chief Commissioner for 
his sanction to the Court of Wards assuming the 
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SQj)erintendeiice of the pi’operby mentioned in the peti- 
tion ; that sanction was given, and in tJie result the 
mortgage was made npon which this suit was brought. 

Having regard to the defences which w^ere set ux) 
in this .suit, it is necessary to consider with what 
object that ijetition was presented to the Deputy 
Commissioner, and what authority, if any, Maharaj 
Singh and Dhulicliaud had to bind tlie other members 
of the joint family by their action in x>resehtiug the 
lietition. It has been contended on behalf of the 
appellants that Maharaj Singh and Dhulichand had 
power to bind only their own individual interests in 
the joint proj^erty, and that if their object was to get 
the- Court of Wards to assume the suxierintendence of 
the joint family x)roi)erty, they acted without 
authority, and their action could not and did not bind 
the other members of tlie joint family. 

Maharaj Singh and Dhulichand were zamindars, and 
were the malguzars of the xnoperty mentioned in their 
petition, and were, as their Lordshix)S have said, the 
senior and managing members of the joint family of 
which the proiJerty mentioned in their petition was 
the ancestral proi^erty. The application was made 
under the Central Provinces Government Vv'ards Aci, 
1885, Act XVII of 1885. The aiiplication was not 
drawn ui) with the xnecision with which it probably 
would have beejr drafted by a trained lawyer, but, as 
has been x)ointed out by this Board in more than one 
appeal, the art of conveyanciug is but little understood 
in the country parts of India. It must, in their 
Lordships’ opinion, be taken that in making the aijpli- 
cation to the Deinity Commissioner, Maharaj Singh 
and Dhulichand were acting in their capacity as the 
maitaging members of the joint family, and not merely 
as two members of the family aiii>lying only in their 
own individual interests. 
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It appears to their Lord sliips to be obvious that 
the intention of Maharaj Singh and Dhulichand in 
making that application was that the Court of Wards 
should, in the interests of all the members of the joint 
family assume the superintendence of the immoveable 
property which was the ancestral property of the 
joint family, and not merely the management and 
suiierintendence of the then unascertained and un- 
partitioned shares in the joint property which, oh a 
partition of that property, not then in, contemplation, 
might possibly come to Maharaj Singh and Dhulichand. 
Neither Maharaj Singh nor Dhulichand had more than 
the mere coparcenary interest of a member of the joint 
family in the family projierty. Neither of them had 
any defined share. It was held by this Board in 1903 
in Ghartb-ullah v. Khalak Singhil) that the interest 
of a member of an undivided Mitakashara family in 
the family property is not individual, property. It 
had previously been held by this Board in 1866 in 
Appoviery. Rama Subha Aiyan (JJ) that no member of 
a joint Hindu family, whilst it remains undivided, 
can predicate of the joint or undivided property that 
he has a certain definite share. It has not been shown 
to their Lordships that it was the practice of the 
Courts of Wards of the Central Provinces to assume 
the suiierintendence of the nnpartitioned interests of 
some only of the members of a joint Hindu family 
in the family property, nor has it been explained in 
this appeal how a joint family property could be 
preserved for the members of a joint family by a 
Court of Wards assuming the superintendence of the 
unpartitioned interests of some only of the members 
of the family. Under the circumstances of the family, 
Maharaj Singh and Dhulichand acted prudently and in 

(1) (1903) I. L. B. 26 All. 407 : (2) (1866) 11 Moo. 1. A. 76. 

L. II. 30 I. A. 165. 
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the best interests of the joint family in applying to 1913 

the Deputy Commissioner of Hoshangabad to have Gni,AB 

the family property taken under the management of 
the Court of Wards, and in their Lordships’ opinion aoKai-DAs 
Maharaj Singh and Dhulichand in mating that appli- 
cation acted within their powers and authority as the 
managing members of the joint family. 

Before, apparently, that formal application was 
made, the Deputy Commissioner had been in commu- 
nication with the plaintiffs’ firm to ascertain the terms 
upon which they would advance the money required 
for tlie liftuidation of the then indebtedness of the 
family, on the security of the immovable proiierty of 
the family, which he desmibed in a letter of the 21st 
June, 1890, as consisting of five whole villages, a 
12 annas share in another village, and 20 plots held on 
absolute occupancy tenures in difierent villages. In 
that letter the Deputy Commissioner enclosed “a 
list of the projierty it is proposed to hypothecate, 
with particulars as to income and expenditure”. It 
is obvimrs that from the first it was on the security of 
a mortgage of the ancestral property of the family that 
it was intended to obtain a loan from the plaintiffs. 

On the 1st July, 1890, the Deputy Commissioner of 
Hoshangabad forwarded to the Commissioner of the 
Nerbudda Division the application of Maharaj Singh 
and Dhulichand, praying that their estate might bo 
taken under the management of the Court of Wards 
and having mentioned his estimate of the then indebt- 
edness as Rs. 1,14,358-11-9, the annual income of the 
property and the outgoings, and that it was proposed 
to borrow Rs. 1,00,000 from the plaintiffs’ firm, he 
recommended that the Chief Commissioner should 
be asked to sanction the assumption of the manage- 
ment of the property by the Court of Wards until the 
liabilities of the family should be liquidated. There 
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was some further corresx)oiiclence between the Deputy 
Oominissioiier, the Commissioner of the Nerbudda 
Division, and the Secretariat of the Central Provinces, 
and ultimately, on the 28th January, 1891, the Com- 
missioner of the Nerbudda Division was informed 
by the Secretariat that the Chief Commissioner had 
sanctioned the assumption by the Court of Wards, 
Hoshangabad, of the management of the estate of 
Maharaj Singh and Dhulichand, malguzars of Bahera- 
khedi and other villages in that district, and had also 
sanctioned an allowance of Es. 883 per annum being 
made for the maintenance of the i)roprietors, and 
accepted the proposals for the liquidation of the debt. 
What were the iirecise terms of those proposals does 
not appear from the papers which are before the Board, 
but it may be assumed from the paj^ers wdiich are 
before the Board that the projiosals which were 
approved by the Chief Commissioner included a jiro- 
posal to obtain from the jilaintiffs' flj'm, on the securi- 
ty of a mortgage of the ancestral property, a sum sufS- 
cient to liquidate the then indebtedness of the family. 

On the 31st January, 1891, the following official 
notification appeared in the “Central Provinces 
Gazette ” : — 

No. 609. — Declaration by the Chief Coniniissioner under section 7 
(i)(c) of the Central Provinces Government Wards Act (XVII of 1885). 

The Chief Commissioner is pleased to declare Maharaj Singh and 
Dlnilichand, malguzars of Baherakhcdi in the Hoshangfibad District, on 
their own application, incapable of managing their property, and has sanc- 
tioned the assumplion of its superintendence by the Court of Wards of 
tiiat district.” 

The property referred to in that notification must, 
in their Lordships’ opinion, be deemed to have been 
all the immovable jproperty which constituted the 
ancestral estate of the joint family ■which was under 
the management of Maharaj Singh and Dhulichand, 
and was referred to in their application. It was that 
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ancestral proi)erty whicli it luul been proposed by the 
Deputy Conmiissioner should be taken under the q^b 

superiiiteudeuce of the Court of Wai-ds until the liabi- SiNaa 

lities of the family should be liquidated. It wa-s by a Gokiujjak. 
mortgage of that property that it was intended to 
raise a sum suflicient to liquidate the indebtedness of 
the family. It could not have been intejided that the 
Court of Wards should take over the management and 
superintendence of the family i)roi)orty so far only as 
the unpartitioued interests of Maharaj Singh and 
Dhulichand in the joint family property were con- 
cerned; if that had been the object, it would have 
frustrated the intention with which the i>i'oi> 08 al was 
made, that the sui>erintendence of the in’operty 
should be assumed by the Court of Wards. 

One effect of the notification was expressly to dis- 
qualify Maharaj Singh and Dhulichand to manage the 
family property. It could not have been intended that 
they should, be disqualified so far only as their own 
unirartitional interests in the propcj-ty were concerned, 
and that they should be qualified to manage the pro- 
jrerty so far as the interests of the other members of 
tbe family were concerned ; nor could it have been 
intended that the Court of Wards and the members of 
the joint family, other than Maharaj Singli and Dbuli- 
chand, should jointly manage the unimrtitioned family 
property. 

Act XVII of 1885 was not as preciselj^ worded as 
it might have been, but it obviously W'as intended to 
apply to tbe superintendence by the Court of Wards 
of the family jiroperty of Hindu joint families as well 
as to the superintendence of separate isroperty of 
Hindus and others situate within the territories for the 
time being administered by the Chief Commissioner 
of the , Central Provinces. In passing Act XVII 
of 1885 the Indian Legislature could not have been 
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unaware that much of the immovable property held 
by Hindus within these territories was family property 
of joint Hindu families. It is difficult to see how the 
Court of Wards could exercise some of - the powers 
entrusted to it under the Act, as, for example, the 
power of letting the whole or any part of the iiroperty 
of Government wards under its superintendence, or 
could perform the duties of superintendence, which 
included the management and collection of rents, un- 
less in such a case as this the Chief Commissioner was 
entitled under the Act to sanction the assumption by 
the Court of Wards of the superintendence of the 
family property of the joint Hindu family, whether 
the application that the property should be taken 
under the management of Court of Wards was made 
by all the members of the family, or by the managing 
members only. Their Lordships are of opinion that 
the Chief Commissioner had power to sanction the 
assamj)tion by the Court of Wards of Hoshangabad 
of the superintendence of the joint family property 
winch was the property mentioned in the ajiplication 
of Maharaj Singh and Dhulichand. 

It must in their Lordships’ opinion be inferred 
from the letter of the 28th January, 1891, from the 
Secretariat to the Commissioner of the Nerbudda Divi- 
sion, that the Chief Commissioner of the Central 
Provinces had given his sanction to the proposal that 
the Court of Wards of the district of Hoshangabad 
should mortgage the property of the family in order 
to raise a sum sufficient for the liquidation of the in- 
debtedness. It was not, in their Lordships’ opinion, 
necessary under section 18 of Act XVII of 1885 that 
the actual mortgage to be made by the Court of Wards 
should be submitted to the Chief Commissioner for his 
sanction, nor was it necessary that the Court of Wards 
should have his sanction to the precise terms of the 
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mortgage. T]ie suiict,ion which i« to he inferred from 
the letter of the 28tli January, 1891, empowered the 
Court of Wards to mortgage the proi)orty under 
section 18 of Act XVII of 1885. 

It having been agreed between the Ootirt of Wards 
and the plaintiffs’ firm tliat they should advance 
Rs. 1,20,000 on the security of a mortgage of the family 
property, the plaintiffs’ firm, in Marcli 1891, advanced 
the Rs. 1,20,000, and by the 25th March, 1891, the Court 
of Wards with the money so advanced disciiargetl tlie 
then indebtedness of the family- On the 10th Decem- 
])er, 1891, the Court of Waids of Hf)shaiigabad in the 
exorcise of its statutory power made the mortgage 
upon whieli this suit has been brought. In their 
Lordsliij5s’ opinion the Court of Wards had obtained 
from the plaintiffs’ firm most favourable terms for the 
Icaui, although, owing to the unforeseen circumstances, 
the object of saving the property for the family has 
not been attained. 

By the mortgage all the right, title, and interest of 
the mortgagors in the property mentioned u the first 
schedule to the mortgage, together with all actual and 
reputed rights, easements, and ai^purtenances to the 
same, and all cultivated and uncultivated land, groves, 
ahadi, sir, rents, and profits, by whatever name the 
same should be known, were hypothecated by way of 
mortgage to the mortgagees. The mortgage money 
was to be repaid with interest by annual instalments 
extending over more than 20 years. It was agreed 
that in the event of Rs. 30,000 becoming overdue the 
Court of Wards should recover such sum by sale or 
otherwise of sufficient of the hypothecated property. 

The mortgage deed also contained the following 
important clauses : — 

And it is further agreed that the Court of Wards shall continue to 
manage this estate so long as there is any prospect of the debt being repaid 
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from income of the same, and that if from any cause thin should appear 
impossible, that the Court of Wards sliall, if the mortgagors so desire, 
either sell up the entire property or so much as may be necessary and devote 
tile proceeds to liquidation of the debt, or make the estate over to the mort- 
gagees if they prefer this course in satisfaction of their claims, and that 
upon sucii sale or transfer all further liabilities on the part of tlie Court of 
Wards towards the mortgagees shall cease. 

And it is further agreed that it will not relinquisii management of 
the estate till such time as tlie debt is liquidated in ordinary course, or in the 
event of management being rejinquisbed before such time, liquidate tbe debt 
remaining due by sale of sucii portion ot the property as may be necessary 
or otherwise.” 

During the years 1892 and 1893, the Court of Wards 
paid to the mortgag:ees Rs. 16,000. Since then no iu- 
stalinent has been paid. The Court of Wards, owing 
to unforeseen circumstances, found it imi>ossible to 
pay the balance of the moi-tgage debt or any other in- 
stalments or interest, and on the 10th December, 1901, 
the x)laintilfs called upon the Court of Wards either 
to put them in possession of the mortgagedproperty or 
to pay the sums due under the mortgage. On the 
13th March, 1902, the Deputy Commissionerof Hoshan- 
gabad, who was the Court of Wards, by letter of that 
date, gave the plaintiffs notice that the relinquishment 
of the management of the estate by the Court of 
Wards had been sanctioned, and offered to make over 
to them the mortgaged portion of the estate — 

“ in full satisfaction of your olaims with all outstanding rental arrears and 
debts, excepting the cultivating rights in sir land which arc to be reserved 
for tlie maintenance of the wards.” 

It is to be observed that in that letter the members 
of the joint Hindu family were treated as Government 
wards. The offer to hand over the mortgaged property 
less the sir lands was not in compliance with the con- 
tract in that respect in the mortgage deed, and was 
declined. On the 23rd August, 1902, it was officially 
notified that the superintendence of the estate of the 
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family had, with the sanction of the Chief Oomniis- 
sioner, been relinquished by the Court of Ward.s with 
effect from the 12th June, 1002. The mortgaged pro- 
perty was not sold by the Court of Wards, the mort- 
gage debt, with the exception of Eg. 16,000 which was 
paid in l<Si)2 and I (SOS, lias not been paid, and the 
Court of Wards did not transfer the mortgaged 
property to the mortgagees, and the manugeiuent of 
the estate was relinquished by the Court of Wards. 
Their Lordships are of opinion that under these cir- 
cumstances the moneys remaining inqiaid under the 
mortgage became payable, and tlie plaintiffs "were en- 
titled to bri ng this suit for sale. Their Lordships will 
humbly advise His Majesty that the decree of the 
Judicial Commissioners should be affirmed, and that 
this appeal should be dismissed. The aiipellants must 
pay the costs of this appeal. 

Appeal dismissed. 

Solicitors for the appellants ; Downer 4" Johnson. 
Solicitors for the resiiondents : T. L. Wilson Go. 
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Alnmh — Illegal cess — Re?it — Bengal Te7iancy Act (ITii of 1886% s. 74 — 
liegtilation VIII of 1793, ss. 54 and 55 — Contract. 

If, upon a fair interpretation of the terms of the contract, tlie sum 
claimed can be deemed part of the actual rent, the tenant is bound to pay 
it ; if, on the other haiidg the sum claimed can only bo regarded as an 
imposition in addition to the actual rent, the stipulation for its payment is 
void. 

Under a lease of certain lands the yearly rent was specified as assessed 
at a cei'tain rate, and at the end of tlie lease, in a clause entirely distinct 
from the one wherein the rent was assessed, a provision was made for the 
delivery of liusk, which wavS not expressly or by implication made part of 
the rent. The plaintiffs brought a suit for arrears of rent on the basis 
of tins lease, claiming a deduction of a certain sum of money for iincultur- 
able lands, and seeking to recover arrears of rent besides husk. They 
further claimed cesses upon tlie amount stated to be rent, and not upon 
the amount claimed as price of the husk ; 

Held, that the sum claimed as the value of the husk did not form 
part of the consolidated rent, but was an independent item falling within 
the description of an imposition in addition to the actual rent. 

Sonnum Sookul v. Shaikh Elahee Buksh (1), liaj Narain Mitra v- Panna 
Chand Singh (2), GayraiuUa Sardar v. Girhh Chandra Bhaumik (3), 
Krishna Chandra Se7i v. Sushila Soondury Dassee (4), Sreekania Prasad 
V. It shod Ali Sircar (5) approved. 

Appeal, from Appellate Decree, No. 2357 of 1 908, against the decree 
of J. 0. Twidell, District Judge of Bhagalpore, dated July 20, 1908, 
modifying the decree of Lalit Kumar Bose, Subordinate Judge of Bhagal- 
pore, dated April 6, 1908. 

(1) (1876) 7 W. R. 453. '(3) (1907) 12 0. W. N. 175. 

(2) (1902) 7 C. W. N. 203. (4) (1899) L L. R, 26 Calc. 611, 

(5) (1894) 16 C, L. J, 225, 



VOL. XL.] CALCUTTA SERIEB. 


807 


Rodha, Charan Ray Ckowdhry v. Golah Chandra Gkose (1), 
distinguished* 

TilnkMari Singh V* Chtilhan Mahton (2), Eadha Prosad Singh v, Bal 
Kowar Koeri (3), referred to. 

Second appeal by Matliura Prasud tind others, the 
plain tiifs. 

This was a suit brought by one Mathura Pj-asad, 
subsequently represented by his heir and legal 
representative, Krislina Prasad, and others against 
Tota Singh and others for recovery of Es. 1,356-4 on 
account of arrears of rent with cesses and damages and 
the price of bhusa (husk of wheat and gram) for the 
years 1311 to 1314 F. S. in respect of 69 bighas of land. 
Under a lease, dated the 18th September 1877, the 
defendants held in jote 77 bighas 14 cottahs and 

13 dhurs of land at an annual rent of Es. 3-4 per 
bigha, and it was agreed to pay the iilaintiffs the sum 
of Es. 252-6-7 as rent for this land in the mouth of 
of Baisak of each year together with Es. 7 as cesses 
thereon, and, in the event of default of such payment, 
to pay interest at the rate of 2 per cent, per mensem. 
It was further agreed to supply annually four cart- 
loads of husk to the plaintiffs, and in default lo pay 
the jirice thereof at the rate of Es. 5 per cart-load. In 
their plamt the plaintiffs claimed the annual rent of 
Es. 231-4, inclusive of cesses, in respect of only 69 
bighas of land, after allowing a deduction of 8, bighas 

14 cottahs and 13 dhurs of the land specified in the 
lease, on account of ditches, road, temple and garden. 
They further claimed an annual charge of Es. 40 for 
non-delivery of the four cart-loads of husk at the 
market rate, and damages at the rate of 25 per cent, and 
in their prayer they asked for the imyinent of the 
sum of Es. 1,356-4, the amount of rent with cesses and 

(1) (1904) I. L. R. 31 Unlc. 834. (2) (1889) I. L. B. 17 Galu. 131, 

(3) (1890) I. L. li, 17 Calc. 726, 
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1912 damages and the price of the Imsk. Some of the co- 
Mathura sharers of the plaintiffs, who did not Join in bringing 
Prasad the suit, were made defendants 2nd party, and the 
Tota^Sindh. claim for their share was given up. The Court of 
first instance decreed the suit, but, on aiipeal, this 
decree was set aside only with respect to the value 
of the husk and the damages claimed thej-eon. The 
j)lain tiffs, tJiereupon, appealed to the High Court. 

Bahu Jogesh Chandra Bey. for the a])pellants. 
My submission is that the husk was an integral part 
of the rent, being blended with it and, therefore, 
not an ahwah. I rely on the case of Radha Charan 
Ray Chowdhry v. Golak Chandra Ghose(l). There 
the collection charges were payable annually. So 
was the husk in the present case. See also tJie case 
of Mahomed Fayez Chowdhry v. Jamoo Gasee (2). 

Babu Khetra Mohan Sen, for the respondents. 
On the construction of the lease the annual rent was 
fixed at the rate of Rs. 3-4 per bigha for the 77 bighas 
14 cottahs and 13 dhurs of land. Nowhere has it been 
stated that the rent was partly nakdi (payable in cash) 
and partly bhowli (payable in kind). In the lease a 
distinction was made between the delivery of the 
husk and the payment of yearly rent, inasmuch as 
it is stated therein that on failure to pay the yearly 
rent, interest was payable at the rate of two per cent, 
per mensem. Therefore, the husk did not form an 
integral part of the rent. The case of Badha Charan 
Ray Chowdhry v. Golak Chandra Ghose (1) is distin- 
guishable ; for there the collection charges were made 
part and parcel of the rent. Furthermore, the road- 
cess was calculated on the rent alone. The husk 
was not taken into account in assessing the road-cess, 
and throughout the plaintiffs’ entire claim, as set uj) 

(t) fl904) I. L. B. 31 Calc. 834. (2) (1882) I. L. E. 8 Calc. 730. 
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iB the plaint, a distinction lia.s been drawn between 
rent and lm.sk, .separating them a.s two distinct charges. 

Bobu Jogesli Chandra Deij, in reply. The rent 
and Imsk go together. There is nothing to distinguish 
the one from the other. My submission is that the 
non-culculation of the road-ces.s on the price of the 
husk is not .s;x£0cient to make the latter an ahwah. 
Unlike other cases, husk is a by-product and not a 
manufactured article and can be realised as rent. 

Mookebjee and Holmwood JJ. This is an appeal 
on behalf of the plaintiff in a suit for recovery of 
arrears of rent. The sole question in controversy 
is whether an annual sum of Rs. 40 claimed by the 
plaintifl: falLs witixin the description of an illegal 
imposition within the meaning of section 74 of the 
Bengal Tenancy Act. The defendants hold under a 
lease dated the 18th September 1877. In this instru- 
ment, the area of the land is stated to be 77 bighas 14 
cottahs and 18 dhurs’ whereon rent is assessed at the 
rate of Rs. 3-4 a year per bigha ; the totxil rent is stated 
to be Rs. 252-6-7 to be jxaid in one instalment in the 
month of Baisak, and, in the event of default of pay- 
ment, to cany interest at the rate of two per cent, 
per month. In the concluding portion of the lease, 
it is further stated that the tenant would deliver 
annxxxilly four cart-loads of husk of wheat and gram, 
and that if he failed to deliA'’er the husk according to 
the terms of the contract, he would pxiy for the price 
thereof at the rate of Rs, 5 pex' cax’t-load. The plaintiff 
claimed in the Court below the price of the four 
cart-loads of husk at the present mai’ket rate, namely, 
Rs. 10 per cai’t-load. The defendant resisted the claim 
on the ground that this was an imposition in addition 
to the actual rent, within the meaning of section 74 of 
the Bengal Tenancy Act and that, consequently, the 
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„„lv auaually. The flecieione mentioned thne all 
.tpnrlv teiwl to negative the contention of the 
am elbnt. Much reliance, however, has been placed 
in support of the appeal upon the case 

Charon Bay ChouMry ho 

T^iit that ease is clearly dtstmguiahable. Theie tnc 
amount stiUght to be recovered as coUection charge 
was not onlv expressly made part of the rent anc 
ciusolklutetl “ therewith, but the. aggregate amount 
was distributed into various instalments expressly 
stated to be payable as instalments of rent. In the 
CHHC before us, even if there were, upon the tei-ms of 
liu. contract, any d(nd)t as to the true natoe^pf the 
>;oni sonttht to be recovered, that doubt would be:^m- 
pletelv removed upon an examination of the plaipU 
In tbc fourth paragraph of the plaint, he plainfaft 
■ah.a- a deduction of Rs- 2H-« for unculturaMe land 
;,„1 .c-ks to recover arrears at an annual mte of 
;l .,Hl' besides the husk i in the sixth paragraph, he 
. rks^Jor' the principal amount of root with cesses ther^ 
;„^;^,^^,,l,,,,iceofthe hnsk. These 
ol'.itilv iinlicatc that, in th.‘ opinion of the pbuntiff, 

' n- rate, the price of the hnsk claime.1 is notan, 

• 1 ‘ 1 o.>rt of the rout. The mutter, however, is® 

;;;lr beyomi 1 doubt whe... we find that the plain 
tilt claims cesses only upon the amount slated to be 
rent and not upon the am<»itnt clutnical tis 
. Hk f the latter amo.utt had borne the, character 

• nt tbc tdaintiff would have been entitled to claim 
of rent, tue juanuixi 

tlu-reum and ^vl.at ia 

i doo.., l... a., 

Tontmoras alao a.e i„,ar,uct„a„u ,hU 
the plaintiff • ’ ' ^ ^ the btw#i 

versy that the sum claimed as me 

. -f X /I an i \ \ T] Td- 31 Cak% 834. 
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does not lorni part of the consolidated j-ent, bnt is an 
independent item falling within the descriptioxi of 
an imposition in addition to the actual rent, thmxgh 
it may not have Imon specifically described in the 
contract, or claimed in the plaint under the deiiomi- 
nation of ahwah, as was done in some of the cases 
in the hooks. Tilukhdari Siugli v. Cfmllian Mahton 
(1), liadlia Promd (^ingli v. Bal Kownr Koeri (%). 
The view we take is amx>iy supported by the decision 
in Sreelcanla Prasad Irshad, Ali i^ircar (3), which 
has many features in common with the case now 
before us. 

The result is that the decree of the district Judge 
is affirmed and this ai3])eal dismissed with cost.s. 
The cross objection filed on behalf of the resijondeut 
is not pressed, and is, consequently, dismissed without 
costs, 

O. M. Appeal dismissed 

(1) (1889) I. L. I?. 17 Calc. 131. (2) (1890) ]. L. R. 17 Calc. 726. 

(3) (1894) 16 0. L. J. 225. 
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„„lv anmally. The iedMOiie mentioned thns aU 
clem'lv tend to negative the contention of the 
an, ellant. Much reliance, hovover. hoe been placrf 
in auniioit of the anieal upon the case olHadha 

charL m, c>.on,nrv - 

But that case is clearly distnigiuahable. fheie tlie 
.nuouiit sought to be recovered as collection charge 
was not only expressly made part of the rent an 
consolidated therewith, but the aggregate amount 
was distributed into various instalments expressly 
stattal to be pavable as instalments ot rent. In the 
ease before ns. even it there were, upon the terms of 
the contnu'l, anv doubt as to the true nature of the 

sum sought to be rmmvered, that doubt would be OOJh- , 

.Uitelv removed upon an examination of the pl^^ 
hi the fourfli paragraph of the plaint, the plamfet 
,lh.w< a dudm-tinu uf Hs. 2S-r, for uncultuiuble hind 
;„.a ...clcs tu reCMver arrears at an unnual mte of 
!>s -eti tu'sidi's the luisk ; in the, sixth pat agiaph, he 
.il;ks‘'b.r the principal aiuonni ...f rent with cesses thet^ ,- 
of the busk. Thcs(« two paragraphs,:., 

nhhilv indicate that, in the opinhm of the. plaintiff, - 

.V ,,,.c. II.C ,«-icc ..I -l.c lM«lc .•b.i.uc.l i« uota.1,, 

hucgml pert Cf ibo ivut. TI.C pultici, lu.vvevcr, « 
ITa ijyoml all <tm.W 'vlicu wc ll«l "■»' If 

^ iK*- ullifin l-tUHJUUt HtUtCHi tO 

hTiIu- -CUP. iu.d i-.,.. , 1 ,,. .■« 
,.t ,vMlt. till- plai'utiff , 

tZ tiuu-c'u. "■!.». - 

'out .i».» rcuii^d. s, ....I- ..pi..!...'- ‘''f ‘ ■ 

rontract as also the interprelatiuu ]uit ihiuou y. 

Z plala.ift wmcelf, leave „o ,«.m lu.' f 

ve«y Oat .be aum claimed aa the value ut .be bu*, 
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does not fom part of tLe consolidated rent, but is an 
independent item falling within the description of 
an imposition in addition to the actual rent, though 
it may not have been specifically described in the 
contract, or claimed in the plaint under the denomi- 
nation of abwab, as was done in some of the cases 
in the books. Tilukhdari Singh v. Gliulhan Mahton 
(1), Madha Prosad Singh v. Bal Koivar Koeri (%). 
The view we take is anii>ly supported by the decision 
in Sreekanla Prasad v. Irshad AH Sircar (.S), which 
has many features in common with the case now 
before us. 

The result is that the decree of the District Judge 
is affirmed and this appeal dismissed with costs. 
The cross objection filed on behalf of the respondent 
is not pressed, and is, consequently, dismissed without 
costs. 

0. M. Appeal dismissed 

it) (1889) I. L. 15. 17 Calc. 131. (2) (1890) 1. L. R. 17 Calc. 726. 

(3) (1894) 16 C. L. J. 226. 
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ORIGINAL CIVIL. 


B^^fote Ifnam 


i9ia 

April 7 


JAGARNATH & Co. 

V. 

ORESSWBLL AND Others.* 


Trade.mark-Livmimr and Licemee-- Estoppel- Evidence. Act (.1 of 1S70) 
g ill — JArenseds right to question Licensor's title Public Policy 
AKsignoient of tTMle-mark denoting merely standard or quality of 
mwinfacture— .Abandonment of trade-mark— Incoming Partner, liaUlity 
of^ for ofdigaiiom of firm — Co^U. 

Tho iiccnmi of a trade mark in ostopped, a« UKamsl his liccriBor, from 
(pujBliouiog title to tlie 

Tii<* factfcbat the liocnHce has repudiated his ooutra(^t with hi« liceiisor 
oauHot Kive l.im the right to .lucstion tho licunaor’s title, for the latter’B 
eiHieirri'iice in necuHeary to rescinil the coiitriKil. 

Johnstone V. Milling (1) referred to. 

Wliere jute trade-iuiirkB, l-earing the name of the original j)roprietor 
of thoae inarka, have oonio, by image of trade, to indicate, not the akiJI 
iu Holeoting jute of tlie original proprietor so ns to make those marks 
personal t” him, hnt merely a certain standard, kind, quality, or mode of 
mauufHeture of g<iods, irrospective of the person m whose hands the 
hiisiiiesa might he, the assigument of such marks is not a fraud on tho 
pnlilio or against public policy. 

A iioonse for four out of seven trade-marks, the remaining three having 
htHui uhandoued, is valid. 

Itrilish American Tobacco (Jo., Ld. v. Mahbooh Bitksh (2) distin- 
guished. 

As the right to a tradi; mark might he acquire<l so it might be 
abandoned, and no length of time is required for acquiring the right, or, 
apart from statutory law, to constitute an abandonment. 

Lavergne v. Hooper (3) approved. 


« Original Civil Suit No. 932 of 1912. 

(1) (1886) 16 Q. B. D. 460. (2) (1910) T. L. R. 38 Calc. 110. 


m rtn.r.l h i e\ 
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An agreement by an incoming partner to make bimself liable to 
creditors of the firm before he Joined it, may be estaldishinl by iuillrect 
evidence, and the Courts lean in favour of such an agreenuuit and are 
ready to infer it„from slight circuinstariees. 

Esc parte Jachon (1% Eoo parte PeeUi2)^ und Rolfe and the B mile of 
Amiralia i). Floimr^ Salting <.h Oo. (S) approved. 

0N"E S. 0. Ohatterjee, who carried on business a.s 
a baler of imcca bales of jnte, was the original owner 
of seven trade-marks under which he packed pncca 
bales of jute. After his death the said seven mui'ks, 
together with the good-will of Jiis business, were, on 
the 24th SeiJtember, 1904, assigned to a firm of Landale 
and Morgan, who on the 26th September, 1904, assigned 
the same to one Harsook Dass DooJi Ohand, who on 
the 8th May, 1907, assigned the same to one Gokhul 
Oliand Khettau, who, on the 3rd April, 1908, assigned 
the same to the plaintiff firm, wlio on the 24th Septem- 
ber, 1910, gave a license for four out of the said seven 
marks to a firm of jute brokers named Moran & Co., 
for the Jute season ending SOch June, 1911, and by 
an agreement dated 8th July, 1911. gave a, furtlier 
license for the same four marks to Moran & Co. for 
three more jute seasons, ending SOtli Juiie, 1914, 
Moran & Co. agreeing to iiay certain royalties there- 
under. It was found with regard to the remaining 
three marks that they had fallen into disuse and had 
been abandoned. The firm of Moran & Co. at that 
time consisted of the defendants Cresswell and Smyth, 
the defendant Watson having subsequently entered 
as a partner. The agreement of the 8th July, 1911, 
by which the second license was granted to Mortm & 
Co. purported to grant a license to use and emidoy the 
said four marks for three years, and to hold for the 
the said period the good-will of the business of 

(1) (1790) 1 Vee, Jun. 131. (2) (1802) 6 Ves, Jun. 602, 

(3) (1865) L. R. 1 P. C. 27. 
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1913 S. C. Olmtterjee, the original baler, so far as the said 
jAflARSATH marks were concerned. At the time of this agreement 
& the London jute trade had established certain “groups*’ 
Crrsrwkli, of marks, and in each grouii liad included certain 
Asn OniKiw. 3 eiet;te(i niarks of a given and similar standard of 
quality. Dealers were thus able to buy and sell any of 
the marks within a particular groxip, and the form of 
contract winch jxj'evailed when group marks were dealt 
in, enabled the seller to deliver in fulfilment of hLs 
contract any other mark belonging to the same group 
as a Substitute. Trade in these marks was thus 
facilitated, and the marks included in these groups had 
therefore a special value. The groups which had thus 
been established by the_ jute trade were at first 
merely recognised by the Loudon Jute Association, 
and subsequently this Association, in May, 1912, finally 
establishexl its own groups of marks, but the groups 
estiiblished by the Jute trade still continued to exist. 
The four marks, which were covered by the second 
license, to Moran & Oo. were at the date of the agree- 
ment included in certain of tlie groups established 
by the Jute tj’udo. By clause 4 of the agreement, 
Moran & Co., undertook that the quality of Jute 
packed under these marks should at no time be 
inferior to the quality packed under any other mark 
belonging to the same group as that in which the 
plaintill firm’s particular maik was included, and 
which was recognised by the London Jute Association, 
and undertook to indemnify the plaintiff firm against 
ail loss or damage which it might sustain by reason 
of the standard being lowered below the standard of 
the group in which the particular mark stood, or by 
reason of any breach by Moran & Co., or its nominees, 
of any of the terms of the agreement. Clause 7 of 
the agreement provided that if any of the marks 
should be removed from the group recognised by the 
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London .lute As.soeliitioa in which the same stood 1913 
owing to the said marks having been used upon jute jAiMBNATiii 
of inferior quality, or owing to the hreacli by Moran & & > 

Co. or its noittinee.s or assign.s of any of the terms of c«k.sswei.i.’ 
the agreement or non-comi)liunce with any of the OraEBs, 
requirements of the CaJciitta or Lomlon Jute A.s.socIa- 
tions as regards the quality of jute to be packed under 
the four murks, Moran & Co. should indemnify the 
plaintiff firm against all damage or loss it might 
sustain by reason of sucli removal. Clauses 4 and 7 
are fully set out in the Judgment. 

By an agreement dated 1st March, 191 2, Moran & Co., 
with the concurrence of the plaintiff finn, assigned to 
a firm ()f Hawarth & Co., cons sting of the defendants 
Hannah and Smallwood, all its rights under its agree- 
ment with the plaintiff firm, but so as not to release 
Moran & Co, from liability in the event of Hawarth ; 

& Co. committing any breach of its agreement, and : 

Hawarth & Co. agreed to pay the royalties and to ? 

perform and observe all the covenants and stipulations ^ 

contained in the agreement between the plaintiff firm ( 

and Moran & Co. 

I 

In May, 1912, the London Jute Association finally ; 

established six groups of marks of its own, known as 
“ association groups ” and none of the plaintiff firm's ! 

marks were included in any of them. On this, Moran | 

& Go. and Hawarth & Co. declined to carry out their ■ 

agreements with the plaintiff firm, or to pay any ! 

further royalty thereunder. The plaintiff firm there- 
upon brought this suit, alleging that Moran & Co. and ; 

Hawarth & Co., or either of them, had permitted jute s 

of inferior quality to be packed under the aforesaid [ 

marks, or otherwise committed breaches of the rules i 

and regulations of the London Jute Association, by | 

reason whereof the marks had been e.xcluded from I 

their respective groups and had become valueless, and I 
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the plaintiff firm had thereby sustaiaed damage Which 
it asseaned at Rs. 3,50,000. The plaintiff firm sought to 
recover this snm as damages, and to recover the 
royalties jrayable under the aforesaid agreements. 

The defendants pleaded that the marks were still . 
in the groups in which they stood, which groups were 
quite distinct from the groups finally adopted by the 
London Jute Association; that the groups mentioned 
in their agreements had no reference to the Association 
groups, for tlje exclusion from which they were in no 
way resi)onsibie : that they liad not committed any 
breaclies of their agreements ; that the plaintiff fiian 
l)ad not sustained any damage through any act or 
default of the defendants; that the plaintiff firm was 
not the legal proprietor of the marks; ami that the 
agreements with the i)laintiff firm were illegal and 
void as being contrary to public policy. 

Tlie det'eiulant Watson further pleaded that iiius- 
mnch as he luwl become a partner in Moran & Oo. 
subsequent to its agreement with tlie plaintiff firm, 
he could not in any event be held liable for its breach, 
if any. 

Mr. 11. D. fJti.'ic (witli him Mr. B. O. Miltrr. Mr. A. 
iV. C/iatul/tnri and 3fr. P. R, Das), for tlie plaintiff 
firm. 'L’he defendantH cannot be permitted to question 
our title lo the marks, they being cur licensees: s. 117 
Evidence Act. They are estopped from questioning 
the title so long as the license has not been terminated 
by luiituai consent. 

Mr. IP. Garth (with him Mr. Buckland and 
Mr. Lamjford Ja»ui ), for the defendants Oresswell 
and Kmytli. The defendants having repudiated their 
license can now question the title of the plaintiff firm. 

In this re.sx)eet s. 117 of the Evidence Act is the same 
as s. 116, that is to say the estopjjel only operates 
during the continuance of the license. 
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There being an assignment of only fonr out of the 
seven marks, and of the good-will of only these four 
marks, the assignment was bud in law: British 
American Tohacoo Co.. Ltd. v. Mahhooh Btiksh (1). 

The marks in suit were not trade-marks in the 
propel- sense of that expression, but were merely what 
are known as “ quality ” marks. They could therefore 
not be infringed, and no action could lie in respect of 
them : Vadilal v. Burditt Co. (2). 

The marks in suit bore the original iiroprietor’s 
name, and indicated the skill in selecting and as orting 
the jute packed under such marks by the original 
proprietor. The marks thei-efore became personal to 
him, and inasmuch as by the assignment the consumer 
was likely to be deceived, the assignment was void as 
being a fraud upon the public and against public 
policy : Rey v. Lecouturier l‘6). 

Mr, W. Qreyory (with him Mr. L. P. Pugh), for the 
defendants Cresswell and Smyth, supported Mr. Garth. 

Mr. Avetoom (with him Mr. H. G. Pearson and 
Mr, R. G. Bonnerjee), for the defendant Watson, sub- 
mitted that his client could not in any event be held 
liable inasmuch as he joined the firm of Moran & Co. 
subsequent to both their agreement with the jilaintiif 
firm and to the assignment to Hawarth & Co. 

Mr. B. C. Mitter, in reply. There is a difference 
in the wordings of ss. 116 and 117 of the Evidence 
Act, and one section cannot be judged by the other. 
Section 117 places no limit on the period of estoppel 
as 8. 116 does. But even if it does, the license here 
cannot be said to have been rescinded, inasmuch as 
the plaintiff firm has not been a party to the recission : 
Johnstone v. Milling (4). 

(1) (1910) I. L. K. 38 Calc. 110. (S) (1907) 25 Pat. Rep. 265 ; 

(2) (1906) I. L. 'R. 30 Bom. 61. (1910) 27 Pat. Rep. 268. 

W-i 118861 16 O. R. n. 460 
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1913 The evidence shows that there was an abandon- 

jagarnath ment of the three marks not assigned, and there was 
&Co. therefore not a partial assignment, and the assignment 
Oee^'well of four marks and tlie good will relating tltereto 
AND Others, assignment of the whole business of the 

plaintiff firm. In this respect tlie present case is 
distinguishable from the British American Tobacco 
Co., Ltd. V. Mahbooh Biiksfi(l). 

The case of Vadilal v. Bicrditt 4^ Co. (2) has no 
application, because here the evidence shows that tto 
marks were not merely “ quality” marks, but genuine 
trade-marks. 

! The marks in .suit being jute trade-marks, indicatcid, 

according to the evidence, merely a certain standard, 
kind, or quality of jute packed under those marks by 
persons who succeeded to the business of the original 
proiirietor. There was nothing persona! about them. 
The assignment was therefore not a fraud on the 
consuming public or against public policy and the 
present case was different to Ret/ v. Lecoutarier (Z). 

The defendant Watson is equally liable with his 
other partnei’s, for he joined the iii’in of Moran & Co. 
with full knowledge of its liability to the plaintiff 
firm and of both the agreements, and his partnership 
deed clearly shows that his liability was contemiilated. 
Moreover, the agreement between the iilain tiff firm 
and Moran & Co. clearly mentions all the present and 
future members of that firm as those on wdiom it 
would be binding, and Yhitson joined the firm with 
knowledge of this agreement. It is submitted that 
the Court.s lean in favour of agreements by incoming 
partners to be liable for obligations of the firm, 
and are ready to infer such agreements from slight 

(1) (1910) I. L. R. .38 (Jale. 110. (3) (1907) 25 Pat. Rep. 265 ; 

(2) (1905) I. X,. H. 30 Bom. 61. (1910) 27 Pat. Rep. 268. 
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circumstances : Mx parte Jacleson (1), Ex parte Peele 
(2), and liolfe ami the Bank of A uatralia v. Flower, 
Salting 8f Go. (Sj, 

Imam J. This suit was brouglifc by a Marwari firm 
of jute balers of tbe name of Jaganiath & Co. against 
the several members of two otlici' firms of jute 
balers, viz., Morati & Co. and Hawarth & Co., asking 
for damages from tbe defendants on account of 
breaches of their covenants in resiject of certain jute 
trade-marks of vpbicb ibe i)laLntiffi firm are tbe owners, 
and Moran & Co. and Hawartb & Co. are tbe licensees 
and sub-licensees resi)ective]y, and for payment of 
royalty in respect of tlie trade-marks for tbe season 
1912-13. 

Tbe defendants Cress well, Smyth and Watson are 
members of the firm of Moran & Co., while the defend- 
ants Hannah and Smallwood are members of the firm 
of Hawartb & Co. 

The plaintiff firm ijurcbased seven trade-marks, of 
which four are in suit, from one Gokhul Oband 
Khettau, on 3rd April, 1908, The marks originally 
belonged to one S. C. Ohatterjee, who carried on a 
jute-baling business. On his death the marks were 
assigned by his widow, as executrix of his will, 
and his heirs, as beneficiaries under the will, on 
24th September, 1904, to Messrs. Landale and Morgan, 
with the good-will of the business for a sum of 
Es. 75,000. The latter thereafter, on 26th Septeanber, 
1904; assigned the trade-marks with the good-will of 
the business to Harsook Das Dooli Chand for a sum 
of Rs. 85,000. On 8th May, 1907, Dooli Chand trans- 
ferred the trade marks with the good-will of the 
business to Gokbul Chand Khettau, for a consideration 

(1) (1790) 1 Ves. Jtin. 131. (2) (1802) 6 Yes. Jun. 602. 

(3) (1865) L. B., 1 P. C. 27. 


1913 

Jagabkath 
& Co. 

CriESSWBEL 

AND Others. 



m 


1913 

Jagaenath 
& Co. 

CllESSWKLL 
ASD Ol-HEBB. 

Imam J. 


INDIAN LAW EEPORTS. [VOL. XL. 

of Rs. 3,50,000, and he in Ms turn assigned the trade- 
marks with the good-will of the business to the 
plaintiff firm in lieu of Rs. 1,90,000, on 3rd April, 1908. 

On 24th September, 1910, Jagarnath & Oo. gaTe 
a license in respect of four out of the seven trade-marks 
to Moran & Oo. lo use and employ the said marks for 
a period of one jute season, that is, up to 30th June 
1911. On the expiration of that period a second 
license was obtained by Moran & Oo. from Jagarnath 
& Oo., by a deed of agreement dated 8th July, 1911, fpf 4 
period of throe jute seasons extending mi to 30th June, 
1914. The annual royalty for the use of the marks 
was fixed at Rs. 23,.500, in instalments of Rs. JO,000, 
Rs. 5,000, Rs. 5,000 and. Rs. 3,500, payable ou dates 
mentioned in tlie deed. The agreonietit purports to 
grant a license to Moran & Oo. to use and employ the 
said four marks tor a iioriod of tliree years and to liokl 
for the said period the good-will of the iiusincss of 
S. 0. Oluitterjee, tlie originai liaier of (he marks, as far 
as the said marks are concerned. The claim for 
damages in this suit is hused on (he stipulation 
coulaiiied in clauses 4 and 7 of the deed. I quote the 
clauses hereunder : 

‘‘Ckmsf' 4. The licemseos do liereby undertake 
that the quality of Jute iiackcd under the trade-marks 
set fortli liereunder in the schedule, respectively, shall 
at no time be inferior to the quality of the jute 
packed under any corre-sponding trade-mark which is 
included in the group of trade-marks which is 
recognised by the London Jute Association, and in 
whicli group that mark is, and of which groups the 
3 S mark stands in the group which is known in the 
jute trade as the “ six marks group ” of first marks, 
and shall at all times indemnify and keep indemnified 
the proprietors to the fullest extent from and against 
all losses, costs and damages and expenses which the 
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proj)rietorB may incur, sufEer, snstuhi or be put to, by 
reason of or on account of fclio Htandard of the trade 
marks hereby licenscxl to the licenseeH having been 
lowered below the standard of any of the correpond- 
ing marks of the gronp in which the mai-k is, or by 
reason of any breach on the part of the licensees or 
any persons working ujider them or any of their 
nominees, of any of the terims and conditions of these 
presents.” 

“ Clause 7. If at any time any of the marks set 
forth in the schedule hereixiider shall he removed 
from the group of trade-marks recognised by tlie 
London Jute Association, in which the same now is, 
owing to t]}e said marks having been used upon 
Jute of inferior quality, or owing to the breach by 
the licensees or their nominees or assigns of any of 
the terms and conditions of the agreement or of any 
of the rules and regulations of the Calcutta or 
London Jute Association, or non-compliance with 
any of the requirements of the said Associations as 
regards the quality of Jute to be packed under the said 
mark.s hereby leased or otherwise, then the licensees 
shall indemnify the proprietors by payment of all 
damages, costs, losses and expenses which they may 
sufEer or incur by reason of the said marks having 
been removed from the group of marks in which the 
said trade-mark now is.” 

By an indenture dated the 1st March, 1912, Moran 
& Co., with the concurrence of Jagarnath & Co., 
transferred to Hawarth & Co. their rights in respect 
of the marks under their license, Hawarth & Co. 
agreeing on their part to pay the royalty and to 
perform and observe the convenants and stipulations 
contained in the license. 

In 1911, some time prior to the 1st of July, the 
London Jute Association had issued a circular declaring 
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their decinion to adopt “Association groups” with 
tlie object of encouraging the better and more regular 
baling of jute, in which were to be included those 
marks baled by Indians of which the quality had been 
as nearly as po.ssible in accordance with the guarantee 
of the contract. By this circular the London Jute 
Association adopted or proposed to adopt seven groups 
of marks, viz.: Eeds, Firsts, Daccas, Lightnings, 
Mangos, Hearts and Daisee. Of the 4 marks in suit, 
4 S in a red circle, 3 S in a black circle, 3 S in a red 
circle, and 3 in a heart were placed in the groups 
Eeds, Firsts, Mangos and Hearts, respectively. 

In 1912, by tbeir circular dated 8th May, 1912, the 
London Jute Association finally decided on their 
“ As,sociation groups” and retained only 6 instead of 
7 groups, striking out the group Eeds altogether, and 
in none of these 6 groups was any of the marks in 
suit included. 

On the 29th June, 1912, Hawarth & Co., by their 
letter of that date gave notice to Jagarnath & Co. 
that in the events that had happened they would 
not carry out the contract signed by them. On 2ad 
July, 1912, Messrs. Leslie & Hinds, attorneys on behalf 
of Hawarth & Co. and Moran & Co., informed Jagar- 
nath & Co. that neither of the two firms was bound 
by the agreement and that they declined to carry 
out the same. 

The plaintiff firm maintain that Moran & Co. and 
Howarth & Co., or either of them, permi tted jute of 
inferior quality to be packed under the marks ox- 
otherwise committed breaches of the Eules and Eegu- 
lations of the London Jute Association, where fox'e 
the said marks have been removed from their respec- 
tive groups, and that by reason of such exclusion the 
marks have become practically valueless and the 
plaintiff firm have suffered heavy damages which 
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tliey aases.'B at Rs. 3,50,000. The plaintilf firm further 
claim that the defendants were bound by their agree- 
ments to i)ay to the plaintiff the I’oyalty by the instal- 
ments mentioned in their deeds which they have not 
done. 

The defendants Cresswell and Smyth aver that the 
marks in question are yet in the groups in which they 
were ; that the groups mentioned in the deed of agree- 
ment have no reference to the groups ado|)ted by the 
London Jute Association ; that they ai'e not in any 
manner responsible for the exclusion of the marks 
from the London Jute Association groups ; that it is 
not true that the marks have become practically 
valuele.ss ; that they have not been guilty of any 
breaches of the agreement, nor have the plaintiff firm 
sustained any damages by reason of any act or default 
of the defeiidants ; that the plaintiff firm are not the 
legal proprietors of the marks ; and that the agree- 
ment dated Bth July, 1911, is illegal, invalid and void 
as being contrary to public j)olicy. 

The defendajit Watson pleads that he is not liable 
to the plaintiff firm as he became a partner in the firm 
of Moran & Co. on 1st April, 1912, which was a long 
time after the agreement of 8th July, 1911 ; that there 
was no agreement between him and the plaintiff 
firm in respect of the marks ; and that the agreement 
dated 8th July, 1911, is illegal, invalid and void as 
being contrary to public policy. 

The defence of the defendants Hannah and Small- 
wood is substantially the same as that of the first two 
defendants. 

The first question that I have to consider is 
whether the defendants can be allowed to deny the 
plaintiff’s title. The contract between the owner of 
a trade-mark and his licen.see is like a contract 
between a landlord and his tenant, and as between 
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landlord and tenant ho between licensor and licensee 
the former’s right cannot be questioned by the latter. 

In Glarke v. Aclie (1) which was a case of a patent, 
Lord Blackburn said Although a stranger might 
shew that the patent is as bad as any one could wish 
it, the licensee must not shew that,” and in the shme 
case Lord Oairns observed : “ So fax as he is concerned 
he must stand here admitting the novelty of the in- 
vention, admitting its utility and admitting the suffi- 
ciency of the specification.” In an earlier case, 
Grover and Baker Sewing Machine Go. v. Millard 
(2), Wood Y. C. held that the fact of a patent having 
been found invalid at law in an action between the 
patentee and a third party, could not be set up against 
the patentee by his licensee in a suit upon the same 
patent. The licensee of a trade-mark is in the same 
position as the licensee of a patent. But it has been 
urged on behalf of the defendants that they having 
repudiated the contract the relation of licensor and 
licensee no longer subsists between the plaintiff and 
them. This proposition fails to take notice of the 
other party to the contract, whose concurrence to 
terminate the contract is as essential as that of these 
defendants. Here may be aptly quoted the words 
of Lord Esher, M. R., in Johnstone v. Milling (3;; 
“ When one party assumes to renounce the contract, 
that is, by anticipation refuses to perform it, he there- 
by, so far as he is cojicerned, declares his intention 
then aitd there to rescind the contract. Such a renun- 
ciation does not of course amount to a rescission of 
the contract, because one party to a contract cannot 
by himself rescind it, but by wrongfully making 
such a renunciation of the contract he entitles the 
other party, if he pleases, to agree to the contract 

(1) (1877) L. E. 2 A. C. 423. (2) (1862) 8 Jur, (N. S.) 713. 

(3) (1886) 16 Q. B. D. 460, 467. 
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being put an end to, subject to the retention by him 1913 
of his right to bring an action in respect of such jasaenath 
wrongful rescission.” In the present case the ijlaintiff & Co. 
firm are holding to the contract anti therefore the Oress'well 
parties must be treated as governed by a subsisting and Oto kbs, 
contract So long as the plaintiff firm are excluded Imam J. 
from claiming for infringement of their trade-marks 
against the defendants by reason of the license, their 
right cannot be brought under discussion at the 
instance of those that have the permission to use the 
trade-marks. The defendants as licensees and sub- 
licensees are precluded from questioning the plaintiffs’ 
right. 

The next question to which I am asked to direct 
my attention is the validity of the agreements dated 
8th Jxrly, 1911, and 1st March, 1912. The defendants 
object to these agreements on three grounds. First, 
that the marks in suit were originally the property of 
S. 0. Chatterjee, whose skill in selecting jute secured 
for his goods a reputation that was associated with his 
name, and therefore his trade-marks, being personal, 
could not be assigned ; secondly, that the license in 
respect of the trade-marks In question does not carry 
with it the good-will of the business of S. 0. Ohatteiqee ; 
and, thirdly, that the license, covering as it does only 
4 out of 7 trade marks, must be invalid as there is no 
divisibility in trade-marks. 

For the first objection, before it is ruled in the 
defendants’ favour, the consideration arises if the 
trade-marks ai’e so completely personal to S. 0. Chat- 
terjee as of necessity to import that tlie goods jjacked 
under them have been manufactured by him. In 
Honie v. Ghavey (1) the Supreme Court of Massa- 
chusetts expressed the principle involved here in the 
following terms : — “ There may, no doubt, be cases 

(1) 163 Mass. 592. 
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where the personal skill of an artist or artisan may so 
far enter into the value of a product that a trade-mark 
bearing his name would, or at least might, imply that 
his personal work or supervision was employed in .the 
manufacture ; and in such cases it would be a fraud 
upon the public it the trade-mark should be used by 
other persons, and for tliis reason such a trade-mark 
would be held to be unassignable .... But, on the 
other hand, the usages of trade may be such that no 
such inference would naturally be drawn from the use 
of a trade-mark which contains a person’s name, and 
that all that purchasers would reasonably understand 
is that goods bearing the trade-mark are of a certain 
standard kind or quality, or are made in a certain 
manner or after a certain formula, by persons who are 
carrying on the same business that formerly was 
carried on by the person whose name is in the trade- 
mark.” There is a long series of English decisions to 
the effect that the mere name of the maker will he 
deemed to be indicative rather of a business, in whose- 
soever hands it may be, than of an individual i^ro- 
prietor of it, and indeed the evidence on either side 
in this case is unambigious that these trade-marks 
are merely indicative of a certain standard of quality 
associated with the good-will of the business of S. 0. 
Ohatterjee. For the defence, reliance is jdaced on the 
provision of law that an agreement that is opposed to 
public policy is void. But “ public policy ”, it has 
been said, “is always an unsafe and treacherous ground 
for legal decision”, per Lord Davey in Janson v, 
Driefontem Consolidated Mines, Ltd. (1), and Sir 
George Jessel remarked in Printing and Numerical 
Begistering Company v, Sampson (2) “ it must not be 
forgotten that you are not to extend arbitrarily those 
rules which say that a given contract is void as being 

m /•iR75-ir,. U. 19Ea. 462. 46S. 
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against public policy, i)ecatise if there is one thing 
which more thaii another public policy requires, it is 
that men of full age and competent understanding 
shall liave the utmost liberty of contracting, and that 
their contracts, when entered into freely and volun- 
tarily, shall be held sacred and shall be enforced by 
Courts of Justice. Therefoi-e, you have this para- 
mount public policy to consider’ — that yon are not 
Jightly to interfere witli this freedom of contract.” 
It is for the defendants to show that the agreements 
are opposed to public policy, and this they have failed 
to do. 

The second objection is not borne out by the deed 
of agreement dated 8th July, 1911, as it covers the 
trade-marks and the good-will alike. The 9th clause 
of the deed runs thuv= : — 

“ Clause 9. The licensees having paid the said 
royalty hereby reserved, and otherwise complying 
with and conforming to all the terms and conditions 
of tins agreement, shall and may at all times during 
the said term peacefully and quietly use or employ 
or permit others to use or employ exclusively tlie said 
trade-marks, and to hold the good-will of the business 
of Surjoo Chandra Chatterjee, the original baler of the 
said marks, as far as any of the said marks are con- 
cerned, without lawful interruption or interference by 
the proprietors.” 

The third objection is also not tenable, in my 
opinion. The original baler, it is true, owned seven 
trade-marks in connection with his business, bat it 
appears that tlie three marks that have not been 
the subject of the licezise have not been in use 
since the first assignment in 1904. Mr. Douetil, a 
witness for' the defendants, has stated that tlie 4 
marks in suit, known as the range of S marks, were 
being packed during the last 8 or 10 years, while the 
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otliei' marks were never offered in. siicli quantities as 
to make them noticeable ; and Ramjidas, a member of 
the firm of Jagarnath & Co., has in his deposition 
.stated that from the date of the first assignment, 24th 
September, 1904, to the date of the first license to 
Moran & Co., 24th September, 1910, no jute was packed 
under the other three marks. No evidence has been 
tendered on belialf of the defence to sliew that the 
three marks in (]ue.stion had not fallen into disuse. In 
the ab.sence of .such evidence, abandonment of the 
marks has to be held on the statements of Mr. Douetil 
and Ramjidas. In Lavergm v. Hooper (1), tlie 
learned Judges (Turner 0. J. and Muttusami Ayyar J.) 
pointed out that as the right to a trade-mark might 
be acquired so it might be abandoned, and that a.s no 
length of time was required for the acquiring of a 
right to a trade mark, in like manner, apfart from 
statutory law, no length of time was required to 
constitute an abandonment. In the pre.sent case all 
the circum-itances point to the three marks having 
fallen into disuse, and I cannot hold tliat the four 
trade-marks in suit could not be dealt with witliout 
the other three marks. 

Ajiart from, the view I have taken of the second 
and third objections, I do not think they can be 
raised by a licensee against his licensor, because 
the consideration for the promise to pay the stipulated 
royalty is the permission to use the trade-mai’ks, 
and so long as the two agreements afford an excuse 
for an infringement it is not open to the licensee 
to avoid his liability by such objections. Considerable 
stress has been laid on the authority of the case of 
British American Tobacco Co., Ld. v. Mahhooh 
Buksh (2), but the principle, s explained there have no 
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application to' tlie considerations tliat govern tliis 
case. 

On behalf of the defendants Hannah and Small- 
wood, it was urged at the time the issues w'ere framed 
that the plaintiff firm first verbally and then by 
recital in the agreement untruly rei) resented in a 
manner not warranted by their information that they 
were the owners of the trade-marks, and thus by 
misrepresentation induced the agreement dated 1st 
March, 1912. No evidence of any misrei)resentation 
has been adduced, and there is nothing in the deed 
itself that can be pointed out as untinithfnl. In this 
connection it has been argued by the defence that the 
assignments by Landale and Morgan to Harsook Das 
Dooli Chand and by the latter to Cokhul Chand 
Khettau were not valid, as when Landale and Morgan 
had the good-wili and. the marks assigned to them 
they were carrying on a jute-baling business of their 
own, and in their business the business and trade- 
marks of Sui’joo Chandra Chatterjee got so completely 
merged that they lost their identity, and thus the 
assignment of the 7 marks with Ohatterjee’s good-will, 
not being an assignment of the whole business of 
Landale and Morgan, was invalid. Similar argument 
has been pressed in respect of the assignment by 
Harsook Das Dooli Chand lo Gokhul Chand Khettau. 
There is no authority for such a proposition nor does 
it appeal to me as sound. The evidence shows that 
Landale and Morgan and Harsook Das Dooli Chand, on 
their respective assignments, treated the good-will 
with the trade-marks of S. C. Chatterjee as their 
pi;opei’ty separate from their existing business. The 
several transactions of mortgage and reconveyance 
between them bear out this view. 

For the reasons I have stated above, I hold that the 
agreements dated 8th July, 1911, and 1st March, 1912, 
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are legal, valid and operative, I now come to the 
plaintiffs’ claim for damages. It is admitted on behalf 
of the defendants that the marks, though included in 
the “ As.sociation groups,” proi^osed or adopted, in 

1911, iind no place in the “Association groups ” in 

1912, but they say that their license lias no reference 
to “ Association gronp.s ” but to certain trade groups 
recognised but not established by the London Jute 
Association. A reading of clauses 4 and 7 of the deed 
of agreement dated 8th July, 1911, bears out the 
defendants’ contention. The trade liad establi.shed 
certain groups of marks for their own facility and the 
London Jute Association merely recognised those 
groujis, and it wa.s not till 1911 that the As.sociation 
decided to adopt groups of their own. The Associa- 
tion for their groups adopted (he names given by tiie 
trade, but made certain alterations in their constitu- 
tion. The marks in suit were in certain groups 
established by the trade, the mark 3 S. in a black 
circle being in Firsts tiiat was commonly known as 
“ six marks group ” consisting of six marks only. The 
trade then extended the 6 marks into 8 marks and 
thereafter there existed the 6 marks group and 8 
marks group contemporaneously. When the Asso- 
ciation inaugurated or proposed their own gronjps 
in 1911, they included 10 marks in the group 
known as Fir.sts. Tlm.s they never had any group 
consisting of 6 marks in the Fir.sts. The 4th clause 
of the deed clearly refers to “six marks group” 
and it will be a stretch of meaning to construe it as 
referring to tiie Association’s Firsts. The same clauses 

4 and 7 are found in the first license, the deed of agree- 
ment dated 24th September, 1910, and no one can say 
that in that deed “ Association groups ” were meant, 
us in 1910 the Association had introduced no groups of 
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on Tbelialf of the plaintiff not to construe the second 
license by reference to the first, but when the language 
employed in the two licenses is identically the same, & t!o. 
the first license bas a considerable bearing on the cuessweli. 
second. For the plaintiff attempt has been made to and Oth ekh. 
establish that since the inaugxtration of “ Association iham j. 
groups ”, the 6 marks group has ceased to be. In this 
however they liave completely failed, as the evidence 
of Mr. Donetil and Mr. McLeod, who is tbe Chairman 
of the London Jute Association, leaves no room for 
doubt that the trade yet deals in 6 marks gi'oup, winch 
exists side by side with Association groups. No 
evidence has been adduced by the plaintiff to show that 
the marks in suit have been removed from the trade 
groups in which they were. My view, therefore, is that 
the indemnity in the agreement does not relate to 
group or groups of marks established by the London 
Jute Association, and that the claim for damages is not 
sustainable. I may here mention that in no ease could 
a claim for damages lie against the defendants Hannah 
and Smallwood, as nothing has been pointed against 
them that could lead me to bold that they are in any 
wise responsible for the jemoval of the marks even from 
the Association groups. 

The defendant Watson pleads that he is not liable 
to the plaintiff, as he became a partner in tbe firm of 
Moran & Co. after tbe agreement, and thei'e was no 
contract between him and the plaintiff. It is no doubt 
a rule of law that a person admitted as a pax-tner into 
an existing flpm does not by his entry become liable 
to the creditors of the firm for anything done before he 
became a partner, but an agreement by an iiicoming 
partner to make himself liable to creditors of the firm 
before he joined it may be established by indirect 
evidence. The Courts, it has been said, lean in favour 
of such an agreement and are ready to infer it from 
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slight circumstances ; see Sx parte Jackson (1), Ex 
parte Peele (2) and Rolfe and the Bank of Australia v. 
Flower, Salting & Go. (3). The evidence in this 
case, however, appears to me not slight but cogent 
to fix the liability on all the members of the 
present firm of Moran & Oo. The defendaixt Watson 
entered into partnership with Cresswell and Smyth 
in the firm with the knowledge of the liability to 
Jagarnath & Oo. in respect of the Jute marks, and in 
the deed of partnership dated 18th October, 1911, by 
which be became a partner, the language employed in 
clause 12 of that deed leaves no doubt in my mind that 
he is equally liable to the plaintiff firm, though he may 
be entitled to be indemnified by Cresswell for any 
demands that he may have to satisfy in respect of 
these marks. The deed of agreement dated 8th July, 
1911, by which Me.ssrs Moran & Oo. were licensed to 
u.se the trade-marks, clearly mentions all the present 
and future members of that firm on whom the agree- 
ment would be binding, and it was with this knowledge 
that Watsoii entered into partnership of that firm. 
The defence set up by him was undoubtedly not in 
his mind when a letter dated 15th August, 1912, was 
addressed by Messrs. Moran & Co. to the plaintiff firm. 
That letter contains the following significant passage : 

“ We also give you notice that we are advised, as 
you have already been informed by our solicitors, 
Messrs. Leslie and Hinds, that we are in no way 
liable to you under either of the agreements relating 
to the 3 S mark, and in fact under section 65 of the 
Indian Contract Act you are bound to repay us the 
amounts you have obtained from us in terms of the 
agreements which, we are now advised, are void.” 

(1) (1790) 1 Ves. JuD. 131, ■ (2) (1802) 6 Vee. Jan. 602, 604 

(S') (1865) L. E. 1. P. 0. 27. 
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In couneetion with the above passage it has to be 
remembered tiiat at the date of the above letter 
Mr. Watson was a member of tlie new firm of Moran 
& Oo., and he in conjunction with his partners was 
laying claim by this letter to a refund under section 
65 of the Contract Act. If he had entered the firm 
without tiie liability to the plaintiH firm I fail to see 
how the hru] of Moran & Co., consisting of himself 
and Messj’s. Cressweli and Smyth, could claim such a 
refund unless he had entered into the partnership 
burdened wutli liabilities of the old firm. This is also 
borne out by clause 5 of the deed of partnership 
whereby all office furniture, books, fittings and move- 
able property belonging to tire foianer firm of Moran 
& Oo. become the property of all the three partners. 
I hold that Mr, Watson is equally liable to Jagarnath 
&Co. 

My conclusion, therefore, is that the plaintiff firm 
ai’e entitled to their royalty from all the five defend- 
ants, as claimed in the plaint, and the suit is deca’eed 
to that extent, while the claim to damages cannot be 
allowed and the suit to that extent is dismissed. 

As regards costs, general costs of suit are allowed 
to the plaintiff. The defendants am entitled to such 
costs of hearing as are occasioned by reason of joinder 
of claim for damages. They are further entitled to 
one day’s costs for the adjournment occasioned by the 
failure of the plaintiff to disclose certain documents, in 
their affidavit of documents. The rest of the costs of 
the hearing the plaintiff firm are entitled to. I am 
asked by the learned counsel for the parties to appor- 
tion the costs of hearing, as a reference to the Taxing 
Master will entail hearing expenses on them. All 
costs before the actual hearing are to be borne by the 
defendants. From the day the case was opened to the 
day when the argument of the plaintiff was concluded 
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there were 19 days of hearing. Of these, on an exami- 
nation of the record, I assess four days to hare been 
spent on account of the joinder of the claim for 
damages, and the costs of hearing of these days the 
plaintiff must pay to the defendants, while the latter 
must pay to tlie former the costs of 14 days of the 
hearing, the costs of one further day occasioned by 
the adjonmmeut being payable to the defendants from 
the plaintiff. There will be the usual set-off between 
the parties. The defendants will get only one set of 
costs between them. The costs will be on scale Ho. 2. 

Attorney for the plaintiffs : S. C. Mukerjei>.. 

Attorneys for the defendants : Leslie, f Hinds, 
and Sutcliffe. 

c. B. 


ORIGINAL CIVIL. 


Before Fletcher.^ J, 


PEOSAB CHUNBEH DE 


V. 

OOEPORATIOiSr OP CALCUTTA.^ 

MuHioipal Corj)oratio7i — Chairman — General CnmmUtee— Building -plans 
refusal of sanction of — Calcutta Municipal Act {Beng. HI of 1899).^ ss, 
57^, S77 — Action for mandamus or damages n'hether maintainahle — 
Specific Belief A ct {£ of 1877).^ s, 45, 

Where plans for building have been rejected by the Obairinan and 
the General Committee of the Calcutta Municipal Corporation , no suit is 
maintainable to have the plans approved or for damages. If the Chairman 
and General Committee have acted honestly and within their authority, their 


Original Civil Suit No. 205 of 1912. 
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decisiou cannot be roviowcil by any Couft. If the plans Iiave been rejected 
mala fide fclie only remedy is by an application nuder s. 45 of tlie Spocilic 
Belief .4.ct, or an order to compel the Cbairinan and tlio General Oominittoe 
to bear the matter iii tbo wanner provided by law. 

Davie v. Bromley Corporation (1) and Smith v. Charley Sural 
Couuoil (2) followed. 

Loudon and North Western Sailmiy v. Westminster Corporation (3) 
referred to. 

Obiginal Sgit. 

TJiis .‘5111 fc vvius iiistitutod by Prosacl Cbtiiider De 
and his brother again.st the Corporation of Calcattu, 
the Chairman and the General Committee of the 
Corporation, the .sab.stantiiii relief prayed for being 
damages for the alleged wrongful refusal of sanction 
of a certain building scheme 

The plaintiffs were the owners of a parcel of vacant 
land known in 1910 as No. 25-1, Jannagore Road, 
now known as No. 1, Linton Street, situate in the 
24-Parganaa, but within the municijial limits of 
Calcutta. Witli a view to erecting a building on this 
land the iilaintififs applied to the Corporation of 
Calcutta on the 14th September, 1910, for a plan of 
the road alignment in that quartej- and were duly 
supplied, on the 22nd October 1910, with a plan of the 
alignment, which had been prescribed under section 350 
of the Calcutta Municipal Act. 

The plaintiffs prepared plans, keeping their proposed 
building clear of this i-oad alignment, and on the 
7th December, 1910, duly submitted their plans in 
triplicate to the Corporation for approval of the site 
and .sanction to erect their building. 

On the 9th January, 1911, two of the three plans were 
returned to the plaintiffs with a letter, dated the 
6th January, 1911, from the District Building Surveyor 

(1) [1908] 1 K. B. 170. (2) [1897] 1 Q. B. 678. 

(3) [1904] 1 Oh. 759. 
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of District III, intimating that saiictiou was refuf.ed 
oil the ground that " the iiropovsed huLldiiig falls on the 
IJrescribecl road line, section .S52,” tliis alleged pres- 
cribed road line being marked on the plans by the 
Building Surveyor. 

It appears that at the time of the submission of the 
plans, a plan was being prepared of a new projected 
road, which would cut through the site of the proposed 
new building, and it was in consequence of this that 
the plaintiffs were refused sanction, although at the 
time the sanction of the Oeneral Committee had not 
been obtained to the new projected road. 

On the 17th January, the plaintiffs re-submitted 
their plans to the Building Surveyor, drawing to his 
attentioir that the road line marked by him on their 
plans had not been sanctioned by the General 
Committee. 

The fresh alignment was, in fact, not sanctioned by 
the General Committee until the 20th January. 

On the llth February, the plans Were returned to 
the plaintiffs, sanction being again refused on the same 
ground, with a note from the Bnilding Surveyor to the 
effect that the alignment had been sanctioned by the 
General Committee. On making further enquiries the 
l^laintiffs were informed, on the 4th March, that the 
fresh alignment had been sanctioned under sectioa 356 
of the Municipal Act, and hence it was unnecessary 
for the <■} eneral Committee to give any public notice 
of their intention to align, and, on the 7th April, the 
plaintiffs were informed by the Building Surveyor 
that the projected public street was sanctioned by the 
General Committee on the 20th January. 

Oil the 11th April, the plaintiffs wrote to the Deputy 
Chairman, pointing out, (i) that the fresh alignment 
could not be properly made under section 356, 
which contemplates the opening out of new roads, 
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but bad to be made ixnder sectioii 350, wbicb 
refers to tbe widening or improvement of existing 
roads, and, (ii) that sanction to build bad been 
improperly refused, as on tbe date of tbe refusal tbe 
fresb alignment bad not been sanctioned by tbe 
General Committee. Tbe plaintiffs concluded by 
praying that tbeir appeal may be placed before tbe 
Appeals Sub-Committee and decided in tbeir presence. 

On tlie 8tb May, tbe plaintiffs requested tbe Cbalr- 
man to enquire into tbe matter and to cause tbeir 
plans to be sanctioned, but tbe Cbainnan refused to 
interfere as tbe matter was pending before tbe Appeals 
Sub-Committee. 

On tbe 29tb June, it was decided by tbe Appeals 
Sub-Committee that tbe petition for appeal was time 
barred under section 621 of tbe Calcutta Municipal 
Act. 

On tbe 7tb July, tbe plaintiffs presented a petition 
to tbe Cbairman and tbe members of tbe General 
Committee, contending that the jjeriod of limitation 
under section 621 should be taken to mu as from tbe 
7tb April, and praying for an order of remand to tbe 
Appeals Sub-committee. 

Tbe decison of tbe Appeals Sub-committee was sub- 
sequently confirmed by tbe General Committee. 

After a further infructuous petition to tbe Chair- 
man and tbe members of tbe General Committee, on 
tbe 2nd November, 1911, tbe plaintiffs gave notice of 
suit under section 634 of the Calcutta Municipal Act. 

On tbe 29tb February, 1912, this suit was instituted. 

Tbe ijlaintifife charged tbe Cbairman and tbe 
General Committee with acting in an illegal, harsh and 
arbitrary manner and with mala fides in refusing 
sanction, and alleged that by reason of such action 
they bad suffered damage wbicb they assessed at 
Es. 1,200. 
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The reliefs prayed for were, inter alia, (i) a declara- 
tion that the plaintiffs were and are entitled to have 
tlieir application of the 7th December, 1910, for 
approval of site and for permission to build a masonry 
house thereon sanctioned, and for a decree that the 
application be sanctioned, (ii) a declaration that the 
plaintiffs are entitled to build on the premises No, 1, 
Linton Street, according to their plan, and (iiij the 
sum of Rs. 1,200 as damages. 

On the 30th April, 1912,‘the plaintiffs were informed 
by the Deputy Chairman that the Ceneral Committee 
had abandonetl the projected public street and the 
Chairman had ordered sanction to be issued to the 
plaintiffs’ plans, and were recpiested to resubmit their 
plans for sanction. The plaintiffs declined to accept 
this offer without adeciuate compensation for the 
damage alleged to have been sustained by them. 

A written statement was filed by the Coi-poration 
and the Chairman, wherein they alleged that they 
had “acted lawfully in good faith with due care and 
attention in the interest of public convenience in 
refusing sanction to the plan.” It was objected that 
tbe General Committee, as such, could not be made 
a party to the suit. 

Mr. G. C. Ohose (Mr. A. AT. Chaudhuri with him), 
for the plaintiffs. This action is properly maintain- 
able. The defendants acted mala fide, inasmuch as 
they acted without jurisdiction and outside the scope 
of the Calcutta Municipal Act : see London and North 
Western Railway v. Westminster Corporation (1)' 
per Vaughan Williams L. J. at p. 767, citing the defini- 
tion of ‘■’■•mala fides” given by Lord Camijbell. When 
acting without jurisdiction, the question of discretion 
does not arise. The refusal of sanction under section 


(1) [1904] 1 Ch. 759. 
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377 was clearly ultra vires and without jurisdiction : 
Rdhinson v. Local Board of Barton-Ecclesil). The 
defendants purported to refuse sanction on the 
ground that the plans infri uged an alleged prescribed 
road alignment. This alleged alignment was not 
operative at the time, as it had not received the sanc- 
tion of the General Committee. Again the alignment 
could not legally be made under section 356, but 
ought to have been made under section 350, and public 
notice ought to have been given undej- section 350, 
sub-clause (7). 

[FjiETCHEE J. Your proper remedy was by an 
application under section 45 of the Specific Relief Act, 
for a mcDidamiis, or you could have gone on build- 
ing, and if the OorporatLon called upon you to demo- 
lish, you would have had a good defence]. 

An action of mandamus lies : The Queen v. 
Lam'bourn \ alley Railway Company (2). Acting 
against the provisions of a statute, is acting mala fide. 

[Eletchek J Not when them is a wmngful 
exercise of discretion. Besides you elected to pj'oeeed 
under section 375. Under section 375, sub-clause {2), 
the decision of the General Committee is fijial.] 

But that clause does not oust the jurisdiction of the 
Court ; a suit is maintainable : Chairman of Gvridhi 
Municipality v. Suresh Chandra Ma&umdar (?>). The 
General Committee have been made defendants in the 
suit for greater safety, in view of the decision in 
Bhoiaram Ohoudhury v. Corporation of Calcutta (4), 
though the decision in a later case, Baroda Prosad 
Roy Choudhry v. Corporation of Calcutta- (5), does 
not support the earlier authority. In any event, since 
the General Committee are not appearing, it does 

(1) (1883) L. R. 8 A. 0. 798. (3) (1908) 12 0. W. JST. 709. 

(2) (1888) L. R. 22 Q. B. 1). 46.3. (4) (1909) 1. L. li. 36 Calc. 671. 

(6) (1911) 13 0. L. J. 611. 
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not lie with, the other defendants to take the plea. 
Section 617 has no application to the present matter, 
and the High Court is the proper forum for this suit. 

Mr. Sircar, for the defendants, the Corporation 
and the Chairman. The plaint does not disclose any 
cause of action, and the suit is not maintainable. 
Smith V. Chorley Stiral Council (1), ajid Davis v. 
Bromley Corporation (2) are conclusive on the point 
that no action will lie for a mandamus, wbere a 
municipal body has rejected jdans. No specifie act of 
bad faith is charged in the plaint against either the 
Chairman or the Corporation. The allegation against 
the General Committee is that the appeal was illegally 
dismissed : but the plaintiffs had submitted to the 
jurisdiction by their apiJeal. The General Committee , 
have been wrongly added as defendants in the name 
of the “General Committee”. From .section 5, it is 
clear the General Committee have no corporate 
existence. 

Mr. Chose, in reply. A suit will lie against a 
municipal body vrhere the exercise of authority has 
been capricious, wanton and oppressive : Nagar Valah 
Narsi v. The Municipality of Dhandiika (3). 

Fletcher J. This is a suit brought by Prosad 
Ohunder Be, and his brother against the Corporation 
of Calcutta, the first defendant, and against the Chair- 
man of the Corporation, and also the General Com- 
mittee of the Corporation. The first relief asked for 
is as follows : for a declaration that the plaintiffs were 
and are entitled to have their application of the 7th 
December, 1910, for approval of site and permission 
to build a house, sanctioned. The next relief asked 
for is a declaration that the plaintiffs are entitled to 

(1) [1897] 1 Q. B. 678. (2) [1908] 1 K. B. 170. 

(3) (1887) I. L. R. 12 Bom. 490. 
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bnild on No. 1, Linton Street according to the plan 
submitted. The next relief is for Rs. 1,200 as damages 
alleged to be suffered by the plaintiffs by reason 
of the sanction being refused. It seems to me 
quite obvious that a suit of this nature does not lie. 
The case is covered by the decision in Datns v. 
Bromley Gorporation{\). In the course of the argu- 
ment in that case counsel for the iJlaintiff argued 
that the decision in London and North Western Bail- 
way V. Westminster Corporation (2) w.is an authority 
that an action lies against a sanitary authority for 
breach of duty when it has acted from improper 
motives, and Bigham J made the remark, “ there 
is no case of such an action as the present and it 
would obviously be dangerous to allow it, for it would 
then be open to every one whose plans had been 
rejected to bring an action ”. That seems to me to go 
to the__root of the plaintiffs’ suit. What is the claim 
against the Corporation ? They allege in their plaint 
that they are the owners of a piece of land, and on the 
7th November, 1910, they lodged with the Chairman of 
the Corporation certain plans for approval of their 
proposed masonry building intended to be erected on 
the property. The approval of the plans was refused 
by the Chairman, and the plaintiffs then filed an 
appeal against the decision of the Chairman to the 
Gleneral Committee. That appeal was rejected, it is 
said, on the ground that the appeal was barred by 
limitation, but the plaintiffs allege that the decision 
of the General Committee was illegal, hai'sh, arbitrary 
and mala fide. It is not stated on what ground, but in 
paragraph 14 of the plaint they make that general 
allegation. It seems to me in that case if the decision 
of the General. Committee was illegal, harsh, arbitrary 
and mala fide the plaintiffs have no remedy against 
(1) [1908] 1 K. B. 170. (2). [1904] 1 Oh.. 759. 
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the defendants by regular suit. The whole of the 
statutory provisions governing the Corporation of 
Calcutta are oj)posed to any such remedy as the itlaint- 
iifs seek. From section 370 onwards the Calcutta 
Municipal Act contains provisions as to the approval 
of plans for intended buildings by the Chairman of 
the Corporation, and under section 375 not only is the 
Chairman made a sort of Court of first instance, but 
theslatnte set up a Court of Appeal, that is the General 
Committee, and these are the local tribunals who have 
to decide whether the plans did or did not comply 
witli the provisions of the Calcutta Municipal Act. 

It is obvious to my mind that so long as the Chair- 
man and the General Oommitlee acted honestly, their 
decision, provided it was not in e.vcess of their autho- 
rity under tlie Act, is not capable of being reviewed by 
any Court. The whole course of authoi’ity is against 
the decision of such a local tribunal being re vieM’^ed 
by the Civil Courts. The two authorities cited by 
Mr. Sircar, Davis v. Bromley Gorporaiion (1) and 
Smith V. Ghorley Rural Gouncil (2), seem to establish 
clearly, first of all, that no suit lies against the 
Calcutta Corporation for wrongly refusing to approve 
of the building plans. That is the decision in Dains v. 
Bromley Gorporaiion (1), and the decision in Smith v. 
Ghorley Rural Gouncil (2) is an authority for the j)ro- 
position that a writ of mandamus does not lie against 
a local authority who in good faith refuses to pass 
building plans. If it had been done in bad faith, then 
the person wdjose plans had been rejected would have a 
remedy by way of a writ of mcmdanms to the local 
authority to proceed in the manner provided by law. 
In no case has the person a right of suit to have the 
plans approved, or for damages. These two decisions 


(1) [1908] 1 K. B. 170. 


(2) [1897] 1 Q. B. 878. 
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^Pply in piinciplo as much to the Calcutta Munici- 
pality as to local autboritie.s under the Public Health 
Act. Therefore, in my opinion, a suit does not lie in 
this Court, by a person whose plans have been rejected 
by the Chaiinnan and the General Committee, for a 
declaration that the plans comply with the terms of 
the Act and should therefore be approved. His only 
remedy if the jdans have been rejected mala fide is an 
application under section 45 of the Specific Helief Act 
for an order to compel the Chairman and the General 
Committee to hear the matter in the manner i)rovided 
by the law. In the face of these two authoi'ities the 
plaint discloses no cause of action either against the 
Chairman of the Corporation or against the General 
Committee. Any right the plaintiff may have with 
reference to, the illegal, harsh, arbitrary and mala-fide 
action, if he can establish the same, will be by coming 
to the Court under section 45 of the Specific Relief Act. 
It seems to me that the plaintiffs have sought the 
wrong remedy. I understand that since the institution 
of the suit the Corporation have graj}ted leave to 
build. It is said that the projected new street has 
been abandoned. However that may be, that does not 
give the plaintiffs a right of action. It my opinion 
the plaint discloses no cause of action and the .suit 
must be dismissed with costs. 

Suit dismissed. 

Attorney for the plaintiffs : H. N. Datta. 

Attorney for the defendants, the Corporation and 
the Chairman ; M. L. Seal. 

J. 0. 
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being entrusted witli the collections made on account of cliovvkiclari-tax;, in 
your capacity of a public servant, as a coiieoting pauchayat of Union VI 
of thami Domkal, dishonestly misappropriated a total sum of 10 annas 6 pies 
to wit, a sum of 4 annas 6 pies 'collected from Atal Mistid, between the 16th 
Joislo 1.318 (SSth May 1911) and the 14th Bhadra 1318 (31st August 
191 1), and a sum of 6 annas cnlloeted from Eajani Nath between tlie 20th 
Assar 1318 (5th July 1911) and tl)e 18th Aghron (4th December 1911), and 
thereby committed an offence under section 409 of the Penal Code...” 

Tlie iietitioner was convicted under tlie section 
siiecifled in tlie cliarge, and sentenced to one year’s 
rigorous imprisonment and a fine of Es. 100. On 
apxieal, tlie Sessions Judge of Murshidabad, by bis 
order dated tbe 20tb January, 1913, acquitted liim in 
respect of the smaller sum, on the ground that the 
lirosecution had failed to prove that it had been 
collected by him, but upheld the conviction as to the 
other amount, and reduced the sentence to six months’ 
rigorous imprisonment and a fine of Rs. 50. The peti- 
tioner thereupon moved the High Court and obtained 
the jiresent Rule. 

Bdhu Dasarathy Sanya I (with him Babu Vpendra 
Nath Bagchi), for the petitioner. Under section 233 
of the Code the Magistrate should have framed two 
separate charges, as the act of misappi'opriation of 
the sum paid by A is distinct from that in respect of 
the amoLiut paid by B, and the accused committed 
really two different offences. The conviction is bad 
in law : see Sii^brahmania Ayyar v. King-Emperor Q.), 

No one apjieared for the opposite party. 

Harington J. This is a Rule calling on the 
District Magistrate to shew caase why the convic- 
tion and sentence should not be set aside on the third 
ground mentioned in the petition. The third ground 
is that the joinder of two distinct offences under one 
charge is an illegality which is fatal to the proceedings. 

(1)(1901)I. L. E. 25 Mad. 61. 
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Attachwent — Warrant — Penal Code (Act XLV of JS60)^ s. 14 7 — Nadir's 
power of Delegation — '‘^Bailiff'" — Civil Procedure Code {Act V of 
190S\ 0, XX f r. 25. 

Where a nazir directed a peon to attach pvoptirty and fixed a time 
within which the attachment was to take place and the peon executed the 
warrant of attacViinent after the expiration ol: tlie time so fixed : — 

Ueld.^ that the peon^ deriving his authority from the Court to make the 
seizure, could lawfully make the seizure even after the time fixed by the 
nazir for tlie execution had expired* 

The nazir and bailiff are not the same person. The officer to whom 
0. XXI, r. 25 of the Civil Procedure Code refers is not the nazir, but the 
peon. 

Dharam Cliand Lall v. Queen-Empress (1) disUnguhhed, 

The facts of the case are these. One Amhica Singh 
lodged a complaint in the Court of the Subdivisional 
Officer of NarainganJ to the effect that the i)eti- 
tioiiers and several others rescued the cattle of one 
Rameshwar Butt which had been attached by a Civil 
Court peon in execution of a decree obtained against 
Ramsunder Dutt by a certain"' Moti Lall Singh, 
Thereupon the petitioners were charged with rioting 
and causing hurt to the attaching party and were 
subsequently convicted and sentenced to various 
terms of imprisonment by the Subdivisional Magistrate 
of Narainganj. 

^ Criminal Bevisiou No. 315 of 1913, against the order of G-. B. Mum- 
ford, Sessions Judge of Dacca, dated Jan. 13, 1913. 

(1) (1895) I. L. li. 22 Calc. 596. 
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Tlie warrant was addressed to the bailitl. The 
nazir endorsed it to a peon with instructions to 
execute it hy the 25th of August 1912, but the warrant 
itself could be enforced till the 30th of Atignst — the 
date originally fixed for its execution by the issuing 
Court. The peon executed it, however, on the 26th 
of August 1912. 

Against the order of the Subdivlsional Officer tlie 
petitioners appealed to the District Judge of Dacca, 
who dismissed their appeal. Against this order of 
dismissal the petitioners moved the High Court and 
obtained this Rule. 

Babu Harmdra Narain Mitter (wfith liim Babit, 
Bhucleb Ghunder Boy), for the iJetitioners, contended 
that the warrant was delegated to the nazir and as 
such nobody except the person to whom the Court 
delegated the warrant, was competent to execute it. 
The nazir, as a matter of fact, was not empowered 
by law to delegate his authority and therefore 
he could not delegate it to the peon. Further, 
he submitted, that even if he had the power to 
make the warrant over to the peon for execution 
the peon was bound by the terms of his delegation, 
i.e., he was bound to execute the warrant accorditrg 
to the direction of the nazir, on or before the 25th of 
August, and not beyond that date. Inasmuch as he 
executed the warrant on the 26th of August it was 
not a lawful executioir and the petitioners thei-efore 
were well within their rights in resisting the exeen- 
tioii. The attachment, therefore, being illegal the peti- 
tioners committed no offence in resisting it : Dharam 
Qhand Ball v. Queen-Empress (1) 8heo Prog ash 

Tewari v. Bhoop Narain Prosad Pathak (2). 


(1) (1895) I. L. R. 22 Calc. 596. (2) (1895) I. L. B. 22 C.a!o. 759. 
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Bahu SHsh Chandra OhoivdJnory, for tlie Crown, 
was not called npon. 

Haring-TON J. This is a Rule calling on the 
District Magistrate to show cause why the conviction 
should not be set aside on the first ground mentioned 
in the petition. That ground runs in these terms — 
that the conviction is bad in law, in that the attach- 
ment of the cattle, by the peon whose i^ower to act 
under the warrant had expired, was illegal. 

The whole question raised by this rule was : Was 
the peon’s act in attaching the cattle illegal under 
these circumstances? 

The warrant was a warrant addressed to the bailiff, 
tlie English word “ bailiff ” appearing on the face of 
it in BeJigali character. The nazir of the Court, 
who ajjpears to have superintendence over the persons 
who execute the warrants, endorsed it with a direction 
to the particular bailiff in question to execute it 
within a j)articular day; but the warrant itself was a 
good warrant for some days beyond that date. The 
bailiff should have executed it, according to the direc- 
tion of the nazir, on or before the 25th August, but 
the warrant issued by the 'Court could be legally 
enforced up to the 30th August. The question is, 
whether the execution by the peon between the 25th 
and 30th is a lawful execution ? In my opinion it is. 

The point that strikes me is that the warrant was 
addressed to the bailiff. Now “bailiff” is a very well- 
known English word and is used to describe the 
officer who actually conducts executions. When an 
execution is put into a house, it is the bailiff who 
goes and seizes the furniture, it is the bailiff who 
takes actual physical possession of the furniture and 
becomes the man in possession who prevents it from 
being carried away. In my view, the fact that the 
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warrant is addressed to tlie bailifE shows that it is 
the person wlio actually makes the seizure who is 
authorised by it, namely, the peon. If the warrant 
had been intended to go to the nazir, it would have 
been so addressed, but as it was addressed to the bailiif, 
it must have been addressed to a person who in this 
country follows the descrijjtion of a bailiff, that is, 
a peon. 

For that reason, the peon who made the seizure 
derived his authority from the Court that issued the 
warrant and not from the nazir who eiidorsed it. 
That authority was not lessened by the circumstance 
that the officer who has general charge of the “ bailiff ” 
or peon, namely, the nazir, directed him to do his 
duty within a iJarticular time. He did not do it 
within the time ; he still had authority from the 
Court to make the seizure though, as far as his duty 
to the nazir was concerned, he ought to have made 
it at an eajlier date. 

For these reasons, I think that the Rule should be 
discharged. 

The case of Dharam Ghand Lall v. Queen-Empress 
(1) was cited by the learned vakil who argued in sup^ 
jjort of the Rule. But that case was entirely different ; 
becau.se in that case the warrant was directed to the 
nazir, and not only was it directed to the nazir, but to 
a particular nazir by name, and the question 'which 
the learned Judges discussed in that case was how 
far the nazir, -who by name wms authorised to execute 
the warrant, could delegate his authority to another 
officer. That case has nothing to do with the present, 
in which the warrant was directed to the bailiff, and 
not to any particular jjerson by name. 

The Rule must be discharged. 


(1) (1895) I. L. B 22 Calc. 696 
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OOXE J. I agree that the Rale should be discharged. 

It does not appear that any qnestion of delegation 
arises in this case at all. The argument of the learned 
vakil for the petitioners, that this warrant was dele- 
gated by the nazir to the jjeon, was founded on the 
assumption that the word “ bailiff’ used in the form 
means and only means the )iazir. There is no reasoni 
so far as I can see, why the term “ bailiff ” should be 
confined to tlie nazir. There are several reasons why 
it should not. 

On a reference to Order XXI. imle 2.5, it will 
be seen that the warrant is referred to the officer 
entrusted with the execution of the process, and it is 
clear from the terms of that section that that officer 
is not tlie nazir, but is the peon. That officer has to 
endorse on it the day on, and the manner in, which it 
is executed. This is done by the peon. If the process 
is not e.xeciited, the Court has to examine the officer 
touching his alleged inability to execute it. It is 
only the peon who can give evidence on this point. 
The nazir’s evidence would be purely' hearsay. It 
seems to me that the officer to whom Order XXI 
rule 25, refers can only be the jieon. 

On referring to the form itself, the process is 
addressed to the bailiff of the Court, and on the back 
we find space allow’ed for the date on which the 
order is made over to the nazir, the date on which it 
is returned by the serving officer, and so on. If the 
nazir and bailiff are the same xierson, it is difficult to 
understand why the same word should not be used 
throughout. 

TsTo doubt, the jirocess does pass through the hands 
of the nazir on its way from the Court to the execut- 
ing officer, who, in my opinion, is the bailiff. The 
Court has perhaps fifty peons attached to it, and it is 
impossible for the Court to entrust the execution to 
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inclividnal peons, and, consequently, it is tbe iiazir’s 
duty, not to delegate liis authority, but to distribute 
tbe 2)rocesses wbicli are received by his department 
among tbe various officers entrusted with their execu- 
tion. That, in my opinion, does not amount in any 
way to delegation. 

I think, therefore, that the officer who was entrust- 
ed with tbe execution of tlie process was the peon, 
or the bailiff, as be is described in it. He was the 
attaching peon and consequently his custody of the 
property was lawful, and the accused were guilty of 
an offence 'U rescuing that property from him. 
s. K. B. Buie discharged. 

CRIMINAL REVISION. 


Before Imam and Cha^^man JJ. 

ABDULLAH MANUAL 


V. 

EMPEROR.* 

Cognizance — Police report— Case mode over to another Magistrate for en-^ 
quiry and report — Criminal Procedure Code (Jlci F of 1898) ss, 
m, 190 (I) {h)— Practice. 

Where a Ma^^istrate, upon receiving a police report under s. 173, does 
not take cognizance of the case under s. 190(i)(O7 which he is per- 
fectly competent to do, Imt makes it over for enquiry anclr eport to an 
Honorary Magistrate, he acts contrary to the provisions of the Law. 

The facts are briefly these. One Nasirul Huq 
laid a charge of theft of a bullock belonging to his 
hrother-in-law, Panchcowrie Shaikh, at the thana of 
Dadpur, against the jjetitioners. The loolice enquired 

“•Criminal Re'vnsion No. 347 of 1913, against the order of A. ii. De, 
Subdivisionai Officer of Hooghly, dated Jan. 18, 1913. 
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into the case and submitted a reijort to the Snbd [vi- 
sional Magi.strate of Hooghly to the effect that there 
was no reliable evidence forthcoming to supjiort the 
charge. The Snbdivisionai Magistrate therexipon 
made over the case to an Honorary Magistrate to oii- 
guire and report. An elaborate inquiry was made 
and the learned Honorary Magistrate reported that he 
conld not recommend the trial of the petitioners for 
theft, as it was conclusively proved that the bullock 
liad been- j)uj‘chased by Abdullah, one of the i^eti- 
tioners. Uj)on this report the Subdivisional Magis- 
trate issued summonses against the petitioners. 
Against this order of the Magistrate the petitioners 
moved the High Court and obtained this Rule. 

Bahu Manmatha Nath Mukerjee, for the peti- 
tioners, contended that the Magistral e acted contrary 
to law in making over the case to the Honorary Magis- 
trate for enquiry and report, fie should have taken 
cognizance of the case himself and dealt with it under 
.section 190, clause &, of the Criminal Procedure Code. 
He could not treat the police report as a complaint 
under section 200 of the Code of Criminal Procedure. 
Further, he submitted that the matter w-as fully gone 
into before the Honorary Magistrate, and the evidence 
did not disclose any offence. It would be most haras- 
sing to the petitioners to go to trial upon evidence 
such as was adduced at the preliminary enquiry. 

Imam and Chapman .TJ, This was a Rule calling 
on the District Magistrate of Hooghly to show cause 
why the order dated the 6th January, 1913, should not 
be set aside. 

Information was given to the police by the com- 
plaintint, Nasirul Huq, at the thana of Dadpur, in 
respect of the theft of a bullock belonging to his 
brother-in-law, Panchcowrie Shaikh, by the petitioners 
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Abdullah Mandal and Neamul Huq. The police, on 
such information being recorded, submitted a report 
to the Magistrate iu which they stated that the case 
against the accused might be true, but that the evi- 
dence to prove it was not forthcoming. Thereuxwn 
the Subdivisional Magistrate made over the ease to 
Mr. N. K, Bose, an Honorary Magistrate, for the 
purposes of enquiry and report. The Honorary Magis- 
trate examined a number of witnesses on both sides 
and then submitted a report to tlie Subdivisional 
Magistrate, in vfhich he expj-esseci his opinion that it 
was amx)ly proved that the bullock had been pur- 
chased by Abdullah, and that therefore he could not 
recommend a trial of the accused under section 379 
Indian Penal Code. On receipt of this report, the, 
Subdivisional Magistrate ordered the issue of sum- 
mojises against the petitioners, and in his order 
remarked that the purchase of the animal by the 
accused should be established in Court. 

The iDroceedings of the Subdivisional Magistrate 
are open to attack on grounds of law and fact alike. 
A report having been submitted by the police under 
section 173, it was open to the Magistrate to take cog- 
nizance of the case under section 190, clause (b), of 
the Criminal Procedure Code. But he did not choose 
to do so and jjroceeded to make over the case for 
enquiry and report, as though the matter he was 
dealing with was one on a complaint under section 
200 of the Code. The proceedings before tlie Honorary 
Magistrate, thereafter, so far as they bear on the case 
based on a police report, were not in consonance with 
the provisions of the law. We might have been dis- 
posed to overlook the proceedings that were erroneous- 
ly held before the Honorary Magistrate and should 
have treated the order of the Subdivisional Magistrate 
for the issue of summonses against the accused persons 
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as one passed under section 190, clause (b), bad not 
the petitioners based tlieir contention for the drop- 
ping of these proceedings on another ground as well. 
They say that the facts disclosed before the Honojaiy 
Magistrate do not justify the trial of the accused 
persons. Ordinarily, we would not bo disposed to 
interfere with the discretion of the Magistiate, if it 
were not for exceptional circumstances, namely, the 
examination of a number of witnesses before the 
Honojury Magistrate having already had the effect of 
causing the two parties a great deal of trouble. If 
these proceedings befoie the Magistrate had disclosed 
facts which led us to believe that the trial would be 
in the interest of justice, w-e should have had no 
hesitation in allowing the jnoceedings to go on. But 
the enquiry by the police as well as by the Honorary 
Magistrate disclosing the fact that there is no case 
against the xietitioners that could be rightly tried, and 
the Subdivisional Magistrate not having given suffi- 
cient ground for not agreeing with the Honorary 
Magistrate and the police, we are not disposed to allow 
the proceedings to go on. 

The order, therefore, is, that this Rule be made abso- 
lute, the order of the Magistrate dated the 6th 
January, 1918, set aside, and the proceedings stayed. 
If the petitioners are on bail, they wdll be discharged 
from their bail. 
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Before Oliapmmi and Mullich JJ, 

GURU CHARAN HAJAM 

V, 

SUKLAL HAJAM.* 


Ejectment — Choia Nagpvr Tenancy Act {Beng. VI of IdOS')^ sb, 41 — 

No 71~ occupancy raiyats — UndeT-raiyais^ ejectment of — Transfer of 

Property Act QV of 188^)^ s. 106 — I nddentB of tenancy created by 

co?itraet or cubtom — Verbal notice^ stijiciency of. 

Wiicrc a raiyat sued an uiider-raiyat in ejectment and got a decree but, 
on appeal, the Judicial Commivssioner of Ghota Nagpur dismissed iiis suit 
on the ground that the provisions of s. 41 of the Ghota Nagpur Tenancy 
Act had not been complied with, as an imder-raiyat lias at least tlie rights 
of a noii-oecupaucy raiyat : 

Ileld^ that the view taken by the Judicial Commissioner was erroneous- , 
An uiuler^raiyat must for the purposes of that Act be treated as belonging 
to a class of tenants quite distinct from the class of non-occupancy raiyats. 
Those portions of that Act which dealt witii tenants generally could be 
applied to under-raiyats. 

In a suit for ejectment of an imder-raiyat by a raiyat, the Court can 
have regard only to the relations esta'biished betw^een the parties either by 
contract or custom. 

Where there is no evidence of a lease, the tenanc would no dembt be 
ordinarily held to be a tenancy from year to year. 

There is no statutory provision that the tenancy of an imder-raiyat in 
Ghota Nagpur can be terminated only by a notice in writing. 

Second appeal by Gura Oharan Hajam, the 
plaintiff. 

The facts are briefly as follows. 

^ Appeal from Appellate Decree, No. 2424 of 1911, against the decree 
of D. H. Kingsford, Judicial Ciunmissioner of Ghota Nagpur, dated July 15, 
1911, reversing the decree of J. Maepherson, Deputy Collector of Khunti, 
dated Aug. B, 1910. 
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The defendant held certain plots of land as a 
dar-raiyat under the plaintijffi, who was a raiyat of 
Gitilbera. As the plaintiff wished to take the defend- 
ant’s lands in his klias cultivation, he orally asked the 
defendant to give up possession of these plots of land 
in the month of Pons. The Deputy Collector of 
Xhunti decreed plaintiff’s suit for ejectment, but, on 
appeal by defendant, the Judicial Commissioner of 
Chota Nagi^ur dismissed the suit, holding “that the 
Ijlaintiff neither proved nor alleged any of the grounds 
under section 41, Chota Nagpur Tenancy Act, wluch 
grounds are the only ones upon which a raiyat 
possessing non-occupancy rights (which are the least 
rig'll ts that defendant can possess) may be ejected.” 
The plaintiff thereupon apiiealed to the High Court. 

Bahu Shib Ghandra Palit, for the appellant. Sec- 
tion 41 of Beng. Act VI of 1908 has no application to 
this case. It deals with ejectment of non-occupancy 
raiyats. The defendant is an under-raiyat. Section 4, 
cl. (3), shows there is a distinct class of tenants called 
under-raiyats. There is no provision in the Act 
laying down the procedure to be followed in order to 
eject an under-raiyat. Verbal notice has been given 
to the under-raiyat determining his tenancy : Bam 
Isarayan Sahu v. Maangru TJrao(V). He is liable 
to ejectment. 

Bahu Kshetra Mohan Sm, for the respondent. 
An under-raiyat must be treated as a non-occupancy 
raiyat in a suit for ejectment. There being no distinct 
provision for the ejectment of an under-raiyat, .the 
provisions of section 4, of the Chota Nagpur Tenant 
Act apply. As regards the notice, it was insufficient. 
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Chapman and Mullick JJ. The appellant is a 
raiyat. He sued the defendant, who is an nndei'-raiyat, 
in ejectment. The learned Judicial Commissioner has 
in api)eal dismissed the aiipelhinfs suit upon the 
ground that the provisions of section 41 of the Chota 
Nagpur Tenancy Act have not beeti complied with. 
That section in'ovides that non-occajiancy raiyats 
shall not he ejected, except upon certain grounds, and 
the learned Judicial Commissioner holds thatanunder- 
raiyathas at least the rights of a non-occapancy raiyat. 
This view is in our opinion erroneous. It is clear from 
the definitions in section 4 of the Act that an under- 
raiyat must for the parpose.s of the Act be treated as 
belonging to a class of tenants quite distinct from the 
class of non-occupancy raiyats. It is true that there , 
is no provision in the Act dealing separately with the 
class “ iinder-raiyats” defined in section 4, but that 
does not do away with the effect of the definitions in 
section 4, which is that where the Act refers to non- 
occuimncy raiyats the reference must not be taken 
to include under-raiyats. It is only those provisions 
of the Act which deal with tenants generally that can 
be applied to under-raiyats. 

The result is that, for the purpose of deciding the 
questions raised by a suit for the ejectment of an 
under-raiyat by a raiyat, the Court can have regard 
only to the relations established between the irarties 
either by contract or by custom. Where there is 
evidence of a lease (oral or written), the matter must 
be decided by reference to that evidence. Where 
there is no evidence of a lease, the tenancy would 
no doubt be ordinarily held to be a tenancy from year 
to year (section 106, Transfer of Property Act, by 
analogy), the year for this purpose being held to be 
the agricultural year. It is also necessary to bear in 
mind that, before a suit in ejectment of a tenant of 
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any kind can rightly succeed, it must be shown that 
the tenancy has been terminated. But there is no 
statutory provision that the tenancy of an under- 
raiyat in Chota Nagpur can be terminated only by a 
notice in writing. 

In the present case it may be taken that the under- 
raiyat is a tenant from year to year. The appellant 
asserted that he asked the defendants to give up 
possession in Pons of the previous year. This asser- 
tion was not denied in the written statement, and 
no point in connection with the suflHciency of the 
notice was raised in either of the Courts below. 
No custom of right to notice for any particular period 
was ever alleged, and it was never suggested that the 
time given to quit was unreasonably short, or that the 
period of the notice did not expire with the periodic 
year of the tenancy. We take it, therefore, that the 
tenancy was terminated before the suit was brought. 
The appellant was, therefore, entitled to succeed. The 
appeal is allowed. The Judgment and decree of the 
learned .Judicial Commissioner is set aside. The suit 
is decreed with costs in all Courts. The appellant is 
entitled to khas possession. 
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B&fore Sharfuddin and Richardson JJ. 

BTDYAPRASAD NARAIN SINGH 

V. 

ASHRAFI SINGH.* 

Receiver^ appomtnent of — Civil Procedure Code V of 1908)^ 0, 

r. 1 — Powers of Civil Cotiri when Receiver in possession under 
8, 146 (;?), Criminal Procedure Code {Act V of 1898) — Conditional 
appointnmit — Former Receiver^ reappomiment of. 

Tlic appointment of a receiver by a Civil Court under 0. XL, r. 1, of 
the Code of Civil Procedure does not operate as a discharge of the 
receiver of the same properties already appointed by a Magistrate under 
section 146 (2) of the Code of Criminal Procedure. 

As a general rule when tliere is a receiver in possession appointed 
by the Magistrate, and application is made to the Civil Court to exercise 
its powers under 0. XL, r. I of tlie Code of Civil Procedure, tiie Civil Court 
should make a conditional order of appointment and inform the Magis- 
trate so that the latter may liave an opportunity of withdrawing his attach- 
ment. 

Unless there is good reason to the contrary, the Civil Court phould, 
as a matter of judicial discretion, appoint as its receiver a'le person already 
appointed by the Magistrate. 

Barkat-un-nissa v. Ahdul Aziz (1) distinguished. 

Appeal by Bidyaprasad Naraiii Siiigb and Sri- 
prasad Narain Singh, two of the defendants. 

This appeal arose out of a suit for the possession, of 
certain immoveable properties. In the conrse of 
certain criminal proceedings between the parties the 
Snbdivisional Magistrate, in exercise of his j)owers 

^ Appeal from Original Order, No. 424 of 1912, against the order 
of Kishori Lai Sen, Suliordinate Judge of Mozafferpore, dated June 5, 
1912. 


1913 
April 22. 


(X) (1900) L L. R. 22 All. 214. 
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under section 146 of the Code of Criminal Procedure, 
attached the greater part of the properties in dispute, 
and appointed one Mr. Stevens as receiver thereof. 
Subsequently in this suit, on the application of 
the plaintiffs and with the consent of one of the 
defendants, the Subordinate Judge appointed one 
Baba Jatadhari Prasad receiver of the properties in 
suit xinder 0. XU, r. 1, of the Code of Civil Procedure. 

This appointment was made on April 26, 1912. 

Thereupon the remaining defendants and Mr. 
Stevens presented petitions to the Court, stating 
that the order of April 26, 1912, had been obtained 
without their knowledge, praying that Mr. Stevens 
should be retained as receiver, and submitting tliat 
the Subordinate Judge had no jurisdiction to remove 
him. 

On June 5, 1912, the Subordinate Judge dismissed 
these petitions, and confirmed his previous order 
appointing Babu Jatadhari Prasad receiver. 

The defendants, Bidyai^rasad Narain Singh and 
Sriprasad Narain Singh, thereupon appealed to the 
High Court. 

Bobu Shorashi Gharan Mitra, for the appellants. 
The Subordinate Judge had no power to make an 
interlocutory order interfering with the possession 
of the receiver validly appointed by the Magistrate. 
The receiver’s possession can only be terminated by 
an order of the Court that appointed him, or by the 
final determination of the rights of the parties in 
the Civil Court. Order XL, rule 1 (2), of the Code 
of Civil Procedure prevents the removal of the 
Magistrate’s nominee. As a general princii3le a Court 
will not appoint a receiver when there is already a 
receiver appointed in other proceedings : see Lord 
Halsbury’s “Laws of England,” volume 24, Title— 
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“ EeceiYeri5 ”, page 370. If an appointment is made, 
5 the person already in possession as receiver under 
the order of the other Court should he appointed: 
In the Estate of F. J. Cleaver (1). 

Babu Lachnii Narain Singh and Bdbu Baldeo 
Narain Singh, for the respoodents. The order of 
the Subordinate Judge was right. The Magistrate’s 
order is only operative until a competent Civil Court 
takes seisin of the matter: Barkat-un~nissa y . Abdul 
Aziz (2). The Legislature could not have intended 
that the order of the Magistrate should be a bar to 
the exercise of the ordinary powers of the Civil 
Court. The language of the Court in Lokenafh 
Shah Qhowdhry v. Nedti Biswas (3) shows that the 
possession of the Magistrate is regarded as merely 
temporary. 

Cur. adv, vuU. 

Shaefuddin and Eichaedson JJ. The question 
for our consideration is whether the Subordinate 
Judge has correctly decided that a Civil Court acting 
under Order XL of the Civil Procedure Code has 
ijower to ai)point a receiver iir supersession of the 
receiver appointed by the Magistrate under clause {2) 
of section 146 of the Cidminal Procedure Code. 

When there is a dispute as to immoveable 
I)roperty likely to cause a breach of the peace, and 
the Magistrate, having made an order in the terms 
of section 145 of the latter Code, is unable to decide 
which of the parties was in actual possession at the 
date of such order, he is empowered by clause (2) 
of section 146 to attach the subject of dispute “ until 
a competent Court has determined the rights of the 
parties thereto or the person entitled to possession 

(1) [1905] P. 319. (2) (1900) I. L. R 22 Alt. 214. 

(3) (1902) I. L. E. 29 Calc. 382. 
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thereof”. Clause (3) of the section provides that 
“ when the Magistrate attaches the subject of dispute 
he may, if he thinks fit, appoint a receiver thereof, 
who, subject to the control of the Magistrate, shall 
have all the powers of a receiver appointed under 
the Code of Civil Procedure ”. 

The possession of a receiver so apj)ointed is the 
possession of the Magistrate who appoints him, and 
the Magistrate has possession or custody under a 
statutory power or title good against the parties to 
the dispute until a judicial determination is arrived 
at by the proper Court in regard to “ the rights of 
the parties ” or “the person entitled to possession”. 
An interlocutory order of a Civil Court appointing a 
receiver does not amount to such a determination, and 
cannot therefore have the effect of discharging the 
Magistrate’s attachment,, or enable the Court to remove 
the receiver appointed by the Magistrate. The order 
made by the learned Subordinate Judge in this case 
assumed, contrary to the fact, that one of the parties 
to the suit liad at the time the right to terminate the 
Magistrate’s attachment or which is the same thing to 
remove the Magistrate’s receiver. The learned Subor- 
dinate Judge says that in virtue of the suit instituted 
before him he has seisin of the land. So he has quoad 
the parties to the suit. But he has overlooked clause 
(2) of rule 1 of Order XL which says that nothing in 
the rule shall “ authorize the Court to remove from 
the possession or custody of property any person 
whom any party to the suit has not a present right 
so to remove”. None of the parties to the suit has a 
present right to interfere with the Magistrate’s 
possession. The whole object of the attachment is to 
vest the possession or management of the property in 
the Magistrate safe from any interference of the 
parties. The mere institution of the suit clothes the 
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191S Civil Court with no light or power not then possessed 
BidvIp'rasad other of the parties before it. It does not 

Nabaoi give the Court a right to possession contra mundum. 

There is no question of the relative superiority or 
i^uRAffi inferiority of one Court in relation to another. • It is 
sufficient to say that the two Courts— the Court of the 
Magistrate which first dealt with the dispute between 
the parties under the Criminal Procedure Code, and 
the Court of the Subordinate Judge before whom the 
dispute is sub.sequently brought — are independent 
Courts, and, apart from some special provision or 
power, a prior legal possession or custody obtained by 
the one must be respected by the other. The two 
cases referred to by the Subordinate Judge do not 
support his view. The case of Barkat-un-nissa v. 
Abdul Asis (1) turns not upon the language of section 
146 of the Criminal Procedure Code, but upon the 
different language used in section 145, where a power 
is given to the Magistrate, in the event of his finding 
possession to be with one of the parties, to declare 
that party entitled to retain possession until he is 
“ evicted in due course of law”, Lokeyiath Shah 
Chowdhry v. ISedu Biswas (2), the High Court refused 
to interfere with the management by the Magistrate 
of property attached under section 146, on the ground 
that the intervention of the Magistrate was only 
temporary, and a remedy could be obtained in the 
Civil Court. The point before us was not before the 
Court, and we do not lay too much stress on obser- 
vations in the judgment not directed to that point. 
It is clear, however, that the remedy which the Judges 
contemplated was a remedy by way of final decision 
of the re.spective rights of the parties. It is beyond 
doubt”, they say, “ that recourse must be had to the 
Civil Court for a final settlement of the matter in 
(1) (1900) I. L. li. 22 All. 214. (2) (1902) 1. L. E. 29 Calc. 382. 
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dispute, pending wiiicli the Magistrate by an attach- 
ment holds the land”. 

Though the Magistrate, however, has an abstract 
right to retain possession, it is also within his 
discretion to withdraw his attachment. We do not 
suppose that any Magistrate would desire to retain 
possession of property attached under section 146, or 
to he responsible for the management of such pro- 
perty longer than is necessary in the interest of peace 
and order which is his sole interest in the matter. It 
aijpears to us that when the dispute comes before the 
Civil Court and that Court acting of its own motion, 
or at the instance of one or other of the parties before 
it, thinks that a receiver should be aijpointed, it 
should make a conditional order. The receiver may 
be apjDointed conditionally on the Magistrate with- 
drawing his attachment. On the Magistrate being 
approached after this order is made, we are of opinion, 
speaking generally and without intending to lay 
down a rule applicable to all circumstances, that it 
would be a wise and proper exercise of discretion on 
the Magistrate’s part to withdraw his attachment. 
The effect of the withdrawal of the aitachment would 
be to remove the receiver, if any, appointed by the 
Magistrate, and so leave the field open for the receiver 
appointed by the Civil Court. Unless, however, the 
concurrence of the Magistrate is obtained in this or 
some other way, the receiver appointed by the 
Magistrate cannot be removed before the time fixed by 
section 146. 

As to the selection of a receiver, in the event of 
a Civil Court deciding to take such a course as that 
which we have suggested, here also the exercise of a 
discretion is involved. The Civil Court has a dis- 
cretion to continue the receiver appointed by the 
Magistrate or to appoint some one else as receiver, 
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and, in the absence of good reason to the contrary, it 
appears to ns wiser and more prudent that the 
receiver appointed by the Magistrate should be 
continued. A change of management is in itself 
undesirable, and if a Magistrate’s receiver is liable to 
be removed when a suit is instituted, it may be 
difficult for the Magistrate to find a proper person for 
the post. In the case before us it appears that the land 
attached by the Magistrate forms a great part though 
not the whole of the laud which is the subject matter 
of the suit before the Subordinate Judge. It is not 
suggested that Mr. Stevens, the receiver appointed by 
the Magistrate, had been guilty of mismanagement or 
was in any way unfit for the j^ost. On the contrary 
when the plaintiffs applied to the Subordinate Judge 
to appoint a receiver, they suggested that the appoint- 
ment should be given to Mr.' Stevens. So far as the 
materials for forming a conclusion are before us, it 
appars to us that the Subordinate Judge, assuming 
that he was in a posilion to appoint a receiver, would 
have made a wiser choice if he had selected Mr. 
Stevens. If he had done so there would probably 
have been no difficulty. 

The Subordinate Judge made two orders in this 
connection, an order dated April 26, 1912, and an 
order dated June 5, 1912. The former order pur- 
ported to remove Mr. Stevens and to appoint 
Babu Jatadhari Prasad to be receiver. It was made on 
the application of the plaintiffs to which we have 
referred and in the presence of the plaintiffs and the 
defendant No. 1 apparently by consent. Subsequently 
the other defendants as well as Mr. Stevens came in 
and preferred objections. After hearing arguments, 
the Subordinate Judge passed the second order con- 
firming the first. The appeal before us, preferred by 
the objecting defendants, is expressed to be from the 
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second order. It was suggested for tbe respojidents 
that no appeal lies from that order inasmucli as It was BrorAPBABAD 
merely confirmatory. There is no substance in this 
contention. The Civil Procedui e Code, Order XLIII, v. 
rule 1 (s), allow’s an ai)peal from an order made under 
rule 1 of Order XL. The first order which was made 
behind the back of the apx:)ellants must be regarded as 
merged in the second. In substance and effect the 
api^eal is from an order ajipointing a receiver which 
purports to be made under rule 1 of Order XL. Such 
an order is aptpealable under Order XLIII. 

The result is that the appeal is allowed to this 
extent, that both the orders of the Subordinate Judge 
are set aside and the matter is remitted to him to be 
dealt with in the light of tlie observations which we 
have made. The appellants are entitled to their costs 
already incurred in this connection in tliis Court and 
the Court below. Further costs will be in the discre- 
tion of the Subordinate Judge. 

The above order sufficiently disposes of the Rule 
issued at the instance of Mr. SteVens. Mr. Stevens is 
entitled to his costs in this Court and the Court below 
out of the attached property. As in the appeal, w’e 
make no order as to any further costs he may incur. 

H. B. P. Appeal allowed. 
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Before Mchardmn and Neivhonld JJ, 

BHUPENDRA NATH BOSE 

V. 

BANSI TANTI,* 

Landlord and Tenant — Transfer of holding — Usufructuary mortgage of 

holding^ effect of — Bengal Tenancy Act (VI H of 1886)^ s, 26 — 

A handonment — Forfeiture, 

An unauthorized transfer of a holding or the parting with posses- 
sion of it, in whole or in part, does ncit per se work a forfeiture under 
the Bengal Tenancy Act. Transfer by way of usufructuary mortgage 
stands on the same footing as other partial transfers. 

Kahil Bardar v. Chandra Nath Nag Chomlhry {!) \ Mathura Mandal 
Y* Ganga Charan Gape (2) ; referred to. 

Baroda Charan Dutt v. Hemlata Dassi (3), commented on. 

Easlk Lai Datia v. Bidhumulchi Dasi (4), Raje^tdra Kishore AdhUcari 
V. Chandra Nath Dutt (.5), Krishna Chandra Datta Choiodhury v. Kkiran 
Bajania (6) distinguished. 

Second Appeal by Bbtipendra Natli Bose and 
others, the plaintiffs. 

This appeal arises ont of a suit brought by the 
landlords for khas possession of a holding on the alle- 
gation that the tenants had abandoned it by executing 
a usufructuary mortgage, giving up possession of the 
land and ceasing to pay rent. The learned Muiisif 
dismissed the suit finding that the tenants had con- 
tinued to pay the rent of the holdings. The plaintiffs 

• Appeal from Appellate Decree, No. 2716 of 1911, against, the decree 
of A. Mellor, District Judge of Darblianga, dated June 5. l9ll, confirming 
the decree of Shyam Narain, Mimsif of Samastipur, dated Sep. 12, 1910. 

(1) (1892) I. L. B. 20 Calc. 590. (4) (1906) I. L. E. 33 Calc. 1094 

(2) (1906) I. L. R. 33 Calc. 1219. (6) (1607) 12 0. W. N. 878. 

(3) (i908) 13 C. W. N. 242. (6) (1903) 10 0. W. N. 499. 
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tlien appealed to the District Judge of Darbhanga, 
who dismissed their appeal with costs. Against that 
decision the plaintiffs preferred this second appeal to 
the High Court. 

Bobu Shorashi Gharan Mitra, for the appellants. 

No one appeared for the respondent. 
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Eiohardson and Newbould JJ. This second 
appeal, preferred by the plaintiffs, is rested on the 
ground that the mere fact that the tenants defendants 
mortgaged their holding by way of usufructuary 
mortgage and put the mortgagee in possession, tlie 
holding not being transferable by custom, entitles the 
plaintiffs, who are the landlords, to re-enter. The 
decision in the case of Baroda Gharan Butt v. 
Hemlata Dassi (1), to which reference has been made, 
is not inconsistent with the earlier decisions of this 
Court. In the course of the judgment at page 244 of 
the report the learned Judge observed that the usu- 
fructuary mortgagee had been in possession for several 
years, and that during that period the tenants had had 
no connection with the land. The current of authori- 
ties shows that the unauthorised transfer of a holding, 
or the parting with the possession of it, in whole 
or in part, does not per se work a forfeiture under 
the Bengal Tenancy Act. There must be something 
more, something in the nature of an abandonment ' 
by the tenant or something of that kind. Eeference 
may be made to the cases of Kabil Sardar v. 
Chandra Nath Nag Chowdhry (2) and Mathura 
Mandat v. Qanga Gharan Gope (3). Tn the case of 
Baroda Gharan Butt v. hemlata Bassi (1), Mr, Justice 
Doss cited two eases, Krishna Chandra Batta Chow- 
dhry V. Khiran Baiania (4) and Basik Lai Batta 

(1) (1908) 13 C. w. N. 242. (3) (1906) I. L. E. 33 Calc. 1219 

(2) (1892) I, L. R. 20 Calc. 590 (4) (1903) 10 C. W. N. 499. 
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V. Bulhumukhi Dasi (1). In the latter case there was 
an abandonment by the tenant. The former case 
arose in the district of Sylhet. and was decided not 
under the provisions of the BengaX Tenancy Act, but 
under the provisions of Act VIII (B.C.) of 1869, which 
is the Act in force in that district. In the case of 
Rat'endra v. Chandra (2j, there was a relinquishment 
by the tejiant in favour of the landlord. There 
appears to be no reason why the principle above 
referred to should not be applied to the case of a 
transfer by way of usufructuary mortgage in the same 
way as to other iiartial transfers. In the case before 
us there is a clear finding by the lower Appellate Court 
that there has been no abandonment by the tenant 
defendants, and with that finding we are unable to 
interfere in second appeal. We are of opinion that in 
the view which they took of the facts, the lower 
Courts were right in holding that the plaintiffs were 
not entitled to re-enter. The plaintiffs, of course, are 
not bound by the transfer. They are entitled to 
demand rent from the tenant defendants and are not 
obliged to accept rent from the mortgagee. With these 
observations the appeal is dismissed. No one ai^pear- 
ing for the respondents we make no order as to costs. 

s. K. B. Appeal dismissed. 

(1) (1906) 1. L. B. 33 Calc. 1094. (2) (1907) 12 C. W. N. 878. 
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APPELLATE CRIMINAL. 


Before Imam and Cha;pman JJ» 


PULIN TANTI 


V. 

EMPEROE.^ 

Confession — Record of confession — Questioning the accused regarding its 
voluntariness at the end of the statement — Criminal Procedure Code 
(Act F of lS9S)j 3. 164 — Confession partly false^ evidentiary value of 

Where an enquiry as to tlie voluntary character of the confession is 
made by the Magistrate not at the coinmencciiient, but at tiio end, of the 
statement by the uccnsed, the defect is merely one of form. 

If a confession is found to be false in part, vIjj., as to the justifying 
motives for an offence, it does not follow that the rest of it, I’elating to 
the commission of the offence, must be rejected. Where the entire state- 
ment of a prisoner has been given in evidence any part of it may be 
contradicted by the prosecution, and if sufficient grounds exist, the Court 
may accept the incriminatory, and reject the exculpatory, portions. 

Rex V. FJiggins (1), Rea: v. Cleices (2) Rex v. Steptoe (3) referred to. 

The appellant was tried by the Sessions Judge of 
Bhagalpore, with the aid of assessors, on a charge 
under s. 302 of the Penal Oode. The latter found that 
the deceased had been murdered, but not by the 
appellant. The Judge, however, disagreed with their 
opinion, and convicted and sentenced the appellant to 
transportation for life. 

It appeared that the deceased, Jhapani, was the 
widow of the brother of the appellant, who brought 
her from her father’s house to his own, where she had 
lived with him and bis mother for about two years 

® Criminal Appeal No. 182 of 1913, against the order of B. Gr. Drake- 
Brockman, Sessions Judge of Bliagalpur, dated Jan. 16, 1913. 

(1) (1829) 3 a. & P. 603. (2) (1830) 4 G. & P. 221. 

(3) (1830) 4 C. & P. 397. 
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An intimacy had .sprang up between the deceased and 
the appellant, resulting in her pregnancy. There- 
after frequent quarrels arose between them, and she 
referred these disputes to the village panchayat, at a 
meeting of which he admitted the paternity of the 
cliikl and promised to maintain her. His mother was 
offended at the presence of the deceased in the house 
as it prevented the appellant’s marriage with another 
woman. On the 5th November 1912, there was a quar- 
rel, and the appellant struck her. Next morning her 
headless trunk was discovered on the railway lines 
running along the prisoner’s house. Information was 
conveyed to the Permanent Way Inspector of Tildanga, 
D’Oruz, who went to the spot at 8 A.M. and spoke to 
the accused. The Railway Sub-inspector of Saheb- 
gunge arrived at the scene on the same evening, 
arrested the pi’isoner and kept him at Tildanga. On 
the 8th November, the appellant was produced before 
the Snbdivisional Officer, who recorded his confession 
in which he admitted having throttled the deceased, 
cut her neck and placed the headless corpse on 
the railway track so as to suggest suicide. The 
Magistrate recorded the questions as to the voluntary 
character of the statement at its close. The appellant 
adhered to the statement on examination at the enquiry 
preliminary to commitment, but retracted it at the 
sessions trial, and alleged that it had been extorted by 
police torture. 

The Sessions Judge convicted the prisoner, as stated 
above, on the 13th Januai’y 1913, whereupon he 
appealed to the High Court. 

Mr. Alfbari and Moulvi Khorshed Hossain, for the 
appellant. 

The Deputy Legal Remembrancer {Mr. Orr), for 
the Crown. 


Gur. adv. vuU, 
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Imam and Chapman JJ. The appellant, Pulin 
Tanti, ha.g been convicted by the Sessions Judge of 
Bhagalpore under section 302 of the Indian Penal 
Code, and sentenced to transportation for life for hill- 
ing his brother’s widow whom he had been keeping 
as his mistress. The assessors were of the opinion 
that the deceased had been murdered, but they found 
no proof that the accused had caused her death. 

The facts of the case appear to be these : — 

After the deceased became a widow she went to 
live with her father, but after some time she was 
brought back by the appellant to his house to live 
with him and his mother. An intimacy between the 
two resulted in her pregnancy, followed by bickerings 
and qnaiTels between the deceased on one side and the 
appellant and his mother on the other. An apxjeal 
by the woman to the village community led to a 
panchayat, at which the appellant acknowledged the 
paternity of the unborn child and agreed to maintain 
her. This, instead of removing the unpleasantness, 
accentuated it, since the mother realized that the 
woman’s presence was the cause of her son not marry- 
ing a wife in a regular way. On 5th November last, 
there had been a quarrel between the deceased and the 
appellant when it is said he struck her, and the next 
morning was found the headless corpse of the woman 
lying between the rails on the railway line which 
passes the village Sahebnagar, the home of the accused. 
On information being received at Tildanga, a railway 
station, of the fact of a corpse lying on the line, the 
Permanant Way Inspector, D’Cruz, came to the spot at 
about 8 A.M. on the 5th November. In the evening of 
the same day the Railway Sub-inspector of Police of 
Sahebganj went to the spot, and after doing the need- 
ful brought the accused to Tildanga, where he was 
kept for the night. The Sub-inspector again went to 
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1913 tlie spot the next morning with the accused. The 
FbunTanti Permanent Way Inspector, D’Ornz, also went to the 
spot that morning. On the 8th November the accnsed 
Bmfebob. police to the Snbdivisional Magistrate 

for his confession to be recorded. There he made a 
long statement in which, after relating justiflcatory 
grounds, he admitted having throttled the woman, 
sevei'ed her head from the body and then placed the 
headless trunk on the railway line, to give the whole 
incident an appearance of suicide. At the enquiry, 
preparatory to commitment, the accused', when ques- 
tioned, adhered to the statement made in his confes- 
sion. At the trial in the Sessions Court the accused 
retracted the confession and alleged in his written 
statement that the confession had been induced by 
torture. 

In this Court, emjihasis on behalf of the appellant 
is laid on, (i) the confession not being recorded pro- 
perly, (ii) its involuntary character, and (iii) the con- 
fession having been retracted the Judge ought not to 
have relied on it. 

We see no substance in the first objection, as the 
only defect pointed out is that the Magistrate, instead 
of asking the accused about the voluntary nature of 
the confession at the commencement of the con- 
fessional statement, asked him at the end. That 
appears to us to be merely a defect of form that does 
not alter the character of the confession. 

There is nothing on the record to support the 
second objection. 

In respect of the third objection, we have to see 
if the material statements in the confession are 
supported by independent and corroborative evidence. 

The defence is that the woman was run over by a 
train. This theory is obviously unsustainable, and 
the witnesses, including the doctor and the railway 



VOL. XL.] CALCJJTTA SEEIES. 


877 


men, ate agreed that the woman was not ran over 1913 
by a railway train. We have carefully considered pnuN Tanti 
the evidence I’egarding this theory of the defence and «’■ 
have come to the conclusion that the woman was 
murdered. The assessors also have agreed with the 
learned Judge in his view that the woman came by 
her death as the result of a murder. 

The theory of the woman being run over by a 
train having been disproved, and murder being 
established, the previous history of the relations 
between the deceased woman and the appellant has 
a very relevant bearing on the charge against him 
His refusal to maintain her, her appealing to the 
villagers against his conduct, the holding of a pan- 
chayat. her having become pregnant, his mother’s 
displeasure at the woman’s presence in the house, the 
frequent quarrels and bickerings between the man and 
woman ending in his having struck her on the 5th 
November, a day before the body is discovered on the 
railway line, supply conjointly a sufllicient motive 
for the murder. 

The statement of the accused in the confession 
that he had borrowed a hansua from his neighbour, 

Mahadeo, for the purpose of cutting the woman’s 
throat, is borne out by the testimony of Mahadeo, 
which affords an independent corroboration of a 
most material statement in the confession of the- 
accused. 

The Permanent Way Inspector, D Cruz, has 
deposed that on the morning of the 6th November, 
when he sj)oke to the accused, the latter told him that 
the woman had been unfaithful to him. It has to be 
borne in mind that up to that time the police had not 
arrived on the scene, and no one can suggest that some 
of the justificatory statements made subsequently 
jn the confession were made by the accused to 

61 
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D’Cmz under pressure. The learned counsel for the 
appellant has pointed out several statements in the 
confession that must be false, and, therefrom, be argues 
that the entire confession, including the admission of 
guilt, must also be false. We may point out that only 
such statements as embody the justification for the 
murder have been shown to be false, and it stands 
to reason that an accused person may well attempt 
to justify his act by setting out false reasons if the 
•motive for his confession is not repentance of his sin. 
We are asked to hold that, jjarts of the confession 
having been found to be false, the entire confession 
should be rejected. This is too broad a proposition, to 
which we can not accede. After the entire statement 
of a prisoner has been given in evidence, any part of 
it may be contradicted by the prosecution if they 
choose to do so, and then the whole testimony is left 
open for consideration precisely as in other cases 
where one part of the evidence contradicts another. 
Even without such contradiction it is not supi)osed 
that all the parts of a confession are entitled to equal 
credit. If sufficient grounds exist the part that 
charges the prisoner may be believed, while that 
which is in his favour may be rejected : see Bex v. 
Higgins (1), Bex v. Stepfoe (2), Bex v. Gleiues (3). 

We find that the case for the prosecution is 
strongly supported by circumstances and there is in- 
dependent corroboration of some of the most material 
statements of the confession from the evidence of 
the prosecution- We believe that the confession was 
voluntarily made. The conviction of the apiiellant 
is upheld and the appeal is dismissed, 

K. H. M. Appeal dismissed. 

(1) (1829) 3 C. & P. 603. (2) (1S30) 4 0. & P. 221. 

(3) (1830) 4'C. & P. 397. 
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PRIVY COUNCIl.. 

CHIMAN LAL 

V. 

HARI CHAND. 

[ON APPEAL FROM THE CHIEF COURT OF THE PAKJAB, AT LAHORE.] 

Adoption — Agancal Banias of hira^ Panjah-^CustoM — Adopted person^ 
an orphan Ufid married — Adoption hy declaration of adoption atid 
subsequent treatment of adoptee an adopted non — Pri'cy Council^ practice 
of — Concurrent decismis on fact, 

la tlds case in which the plaintiff sued for a declaration of his adoption 
tbe parties were Agarwal Banias of Zira in the Pan jab, and the plaintiff 
being an orphan and married, the validity of the adoption, if made, depended 
upon whether they were governed by custom or by the Hindu law. Their 
Lordships of the Judicial Committee considered tliat the Courts below had 
concurrently found that among the class lo wliich the parties belonged the 
rules of Hindu law as to adoptions did not apply, and that by the custom 
applicable to that class an unequivocal declaration by the adopting fatlier 
that a boy had been adopted, and the subsequent treatment of tliat boy as 
the adopted son, was sufficient to constitute a valid adoption ; and that, in 
fact, the defendant had so adopted the plaintiff and treated him as his 
adopted son. In accordance, therefore, with the usual practice as to such 
concurient decisions : — 

Held^ that the adoption bad been establisJied. Owing, however, to the 
limited nature of the evidence as to custom among the Aganval Banias of 
Zira, the effect of the decision should be confined to the particular circum- 
stances of the case. 

Appeal from a judgment and decree {6tb. April, 
1908) of tbe Oliief Court of the Panjalb jsassed on 
review, which, affirmed the judgment and decree (14th 
October, 1904) of the Divisional Judge of Perozepore, 

^Present : Lord Shaw, Lord Moodtos, Sir John Edge and Mr. Ameer 
Au. 


P.O.® 
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880 


INDIAN LAW EEPORTS. [VOL. XL. 


191B 

CH1MA1N LAL 
Hahi Chani), 


wliicli liad affirmed the judgment and decree (23rd 
March, 1903) of the District Judge, Ferozepore. 

The representative of the defendant was tlie 
appellant to His Majesty in Council. 

This appeal arose out of a sait instituted by Hari 
Chand, the respondent, against one Jiwan Mai, the 
j)retlecessoi’'in-title of the present appellant, Chimau 
Lai, for a deelaratary de6ree that the plaintiff was 
the adopted son of Jiwan Hal. The parties were 
Agarwal Banias of Zira. The plaintiff in his jilaint 
stated that his three elder brothers separated from the 
rest of the family about 1894. His uncle, Jiwan Mai, 
then adopted him, and caused an entry of the fact to 
be recorded in a “bahi” or book. Up to August, 1900, 
Jiwan Mai had treated him as a son, but subsequently, 
owing to a quarrel, he turned him out of the house 
and repudiated the adoption. 

The defendant denied the adoption, and the issue 
was framed, — “ Has the plaintiff been adopted by the 
defendant, and is be, as such, his heir?” 

On this issue the District Judge, on 23rd March, 
1903, held that tlie plaintiff had been adopted by the 
defendant, but made no decision as to the validity of 
the adoption. 

On appeal the Divisional Judge remanded the case 
under section 566 of the Civil Procedure Code, 1882, 
for enquiry by another District Judge on the points 
raised by the following issues : — “ (i) whether the 
parties are governed by Hindu law or custom ? (ii) If 
by custom, whether the adoption, as alleged to have 
taken place, was valid under the custom among the 
Agarwal Banias of Zira, to which class the parties 
belong ? (iii) Whether, if there were two adoptions by 
one man, either of them can be held to be valid ?” 

The last of these issues was framed with regard to 
the contention of the defendant Jiwan Mai that, while 
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he denied having adopted any one as a son and heir, 
he had extended the same treatment to Chiman Lal» 
the son of his brother Maya Mai, as he did to the 
plaintiff, the son of his brother Ghannn Mai, and if 
the Court found that snch treatment amonnted to an 
adoption, there wonld be a double adoption proved 
which would be invalid in Jaw. 

Tlie District Judge, on the remand, finding the 
evidence produced by the parties insufficient, 
appointed a Commissioner to make a local enquiry on 
the above issues. The Commissioner, a Government 
officer (a Tahsildar), took a considerable amount of 
evidence, wrote a report giving his opinion — (i) that 
the Agarwals of Zira, including the parties to the suit 
were govei-ned by Hindu law ; (ii) that the plaintiffs 
allegation as to an adoption, and an entry thereof in 
a book was ixntrue ; (iii) that Jiwan Mai treated his 
nephew Chiman Lai as he treated his nephew the 
plaintiff, but that he did not adopt either of them; 
and (iv) that among the Agarwals of Zira not a single 
case had occurred of an adoption of an orphan who 
was a married man. The District Judge forwarded 
the evidence taken by the Commissioner, with his 
report, to the Divisional Judge stating that he agreed 
substantially with the conclusions arrived at by the 
Commissioner. 

The Divisional Judge after the remand made a 
decree upholding the order of the first District Judge, 
dated 23rd March, 1903, decreeing the plaintiffs claim 
for a declaration that the plaintiff was the adopted son 
and heir of the defendant Jiwan Mai. In effect, he 
held that the i)arties were governed by custom and 
not by Hindu Law, and that a custom had been 
proved which justified his finding. The Divisional 
Judge declined to consider the question of the treat- 
ment of Chiman Lai and the matters raised on remand 
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1913 by tlie third issue, as they were not referred to in 
Ohimas Lal firgnruent, and in any view the defendant denied he 
hud adopted Ohiman Lai. 

Haei Ghakd. following was the material portion of his 

judgment : — 


*‘The first point for determination was whether the parties were 
governed by Hindu Law. So far as the usual ceremonies are conceraed 
it is evident that the parties follow tlie Plindn Law, bui from the evidence 
produced by the parties it is proved beyond a shadow of doubt that, as far 
as adoption is concerned, the parties do not follow the Hindu Law, but 
are rather governed by custom. In all the cases quoted by the parties, in 
not a single instance adoption was made either under the Daitaka foiin 
or under the Kritrima form, but all the adoptions were made under the 
customary Jaw of the Province, i,e., by declaration and the treatment of 
the boy as a son. Hence, I hold tliat the parties are governed in cases of 
adoption by customary law. How the question is %vhether under the 
customary law there was a valid adoption of the plaintiff by the defendant. 
It is urged that, as there was no giving and taking, tJie adopted son being 
an orphan, the adoption was invalid. But in almost all the cases no 
ceremony of giving and taking was performed ; and in some cases orphans 
were adopted. From the evidence produced in the case it also appears that 
the Agarwal Banias, who reside at Amritsar, purchase boys and adopt them. 
In these eases there can be no possibility of the ceremony of giving and 
taking being performed. It appears that among the parties’ caste a 
mere deciaralion to the effect that a boy has been adopted and his subse- 
quent treatment as a son is sufficient, for all intents and purposes, to make 
the adoption a valid one. The next question to be decided is whether tlie 
defendant adopted the plaintiff as his son in the manner prevalent among 
the Agarwal Biradari. Though the plaintiff’s witnesses assert that an 
entry in the balii ” was made, I am not prepai‘ed to believe it, as the ^^bahi” 
is not forthcoming, because the defendant’s own witnesses admit that the 
defendant took the plaintiff Into his house as his son and treated him as 
such. The fact that, until the rupture took place between the parties, the 
plaintiff had been living in defendant’s house and taking* his meals there 
and working in defendant’s shop, and that his name appeared in the “ ganesh *’ 
of the ^^bahis” as one of the members of the family, a fact proved most 
satisfactorily, is sufficient to prove the customary adoption of tJie plaintiff 
by the defendant. In addition to these, there are large numbers of powers- 
of-attorney in which defendant declares the plaintiff as his son. There is 
one more piece of evidence which leaves no doubt on the point. In 1899, 
tlie brothers of tlie plaintiff reported to the patwari that the land in the 
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village Maclihian had by private partition fallen to their share, and that 
Jiwan Mai and Maya Mai had taken oilier land in excliange, and that as 
Hira or Idari Ghand, plaintiff, had been adopted by Jiwan Mai as his son, 
lie had given up all his rights in his natural father’s property. This entry 
was attested by Jiwan Mai on 20tli May, 1899 {^vide copy of Mutation 
Register o£ Maciihian for 1898-99 in the file). This entry proves that 
Jiwan Mai admitted that the plaintiff was his son and lie cannot now deny 
the fact. For the above reasons, 1 hold that the plaintiff w’as adopted by 
the defendant, Jiwan Mai, as bis son according to the custom prevailing 
among the Agarwal Banias of Zira.” 

From that decision the defendant appealed to the 
Chief Court. Although no regular appeal lay, the case 
was admitted under the special pow^ers of revision 
conferred on the Court by section 70 (A) and (B) of 
the Panjab Courts Act (XVIII of 1884). On the case 
coming on for hearing the Court (Johnstone and 
Ohatterji JJ.) set aside the decree of the Divisional 
Judge, and made a decree (14th May, 1907) dismissing 
the suit on the ground that a “ material irregularity ” 
had been committed in excluding from consideration 
the alleged ti*eatment of Ohiman Lai by Jiwan Mai. 
The Chief Court came to the conclusion that that 
treatment had been similar to that accorded to the 
plaintifii, and that consequently the adoi)tion was 
invalid both by law and custom. 

An application by the plaintiff for a review of 
J udgment was subsequently granted and a Divisional 
Bench of the Chief Court, consisting of the same 
Judges as before, eventually, on 6th April, 1908, 
reversed their former decree, and in lieu thereof 
directed that the decrees of the lower Courts declaring 
that the plaintiff was the adopted son of Jiwan Mai 
should be affirmed. 

The material portion of their judgment was as 
follows : — 

After referring to their former decision as to 
“ material irregularity ” and their holding that on 
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1913 the evidence there was insufficient proof of differen- 

ChimIn^Lat. tial treatment of Ohiman Lai and the plaintiff to 

K- show positively that the latter was adopted and the 
Hari OnAND. Chief Court said : — 

Having came to this conclusion we did not think it necessary to go 
into the question of custom Hindu law, as on our Ending, under 

neither set of rules could plaintifC be an adopted son. In arriving at this 

conclusion, we unfortunately fell into certain errors in regard to what 

evidence there was on the file. We have now lieard the whole case 

re-argued in the light of documents, and evidence which we overlooked last 
year, and we have arrived at the conclusion that the decisions of the Courts 
below were sound and should be upheld. We found in our former judgment 
that there was no fonnal declaration of adoption before tiie brotherhood — 
see clause (a) in section 35, Explanation I, Eattigairis Digest — and to this 
view we still adhere. We also held that there %vuh no written declaration of 
the adoption — see clause (b ) — and this also w’e adhere to. But clause (a) 
is the important one — a long course of treatment evidencing an unequivocal 
intention to appoint the specified person as lieii*. We do not propose to go" 
into details here. In favour of plaintiff we have a large number of docu- 
ments in which Jiwan Mai described him as his adopted son : we hare 
not only the Machhian mutation (1899), as we formerly supposed, but we 
have also the mutations in many other villages, virtually telling the 
same tale. We now have direct oral evidence to rebut the oral evidence of 
the similar treatment of the two boys ; and we have various public records 
in which such officials as the Sub- Registrar and Tahsildar described plaintiff 
as adopted son of defendant, and it is noticeable tJiat the Sub-Registrar 
notes that he is acquainted with plaintiff.” 

After referring to tlie very long list of docnnients, 
powers-of-attorney and others, in which the plaintiff 
alone was called adopted son, and in most of which 
Ohiman Lai was consistently called Jiwan Mai’s 
nephew, the judgment of the Chief Court conti- 
nued ; — 

“The learned Divisional Judge has held that defendant is estopped from 
denying his adoption of plaintiff. This finding has not been impugned in 
the petition before us. This may be, because the Divisional Judge does 
not use the word ‘ estoppel,’ hut even if we allow the point to be urged, and 
even if we take the case apart from estoppel, it seems to us, viewing the 
facts in the complete form in which they are now before us, that there is 
ample evidence that defendant unequivocally designated plaintiff as his 
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heir. The most important point is that defendant in some instances actively 
brought it about, imd in other cases concurred in bringing it about, that 
plaintiff wholly lost or gave up his right to share in his natural father’s 
property. If this is not unequivocal treatment of plaintiS as his own soni 
we do not see what can be. Furtner, from 1894, and even before, 
plaintiff lived witii his uncles and not his brothers. He began to live with 
tliem when his mother died, but had he not been adopted, at least in 1894, he 
would have thereafter lived witli his own brothers. We may note liere that 
the attempt to prove that in 1898 defendant turned plaintiff out and took 
him back fails, in view of defendant’s own statement, see remand before 
Divisional Judge. 

faciiim of adoption then, seems to us proved, and we turn to the 
question of its validity. Upon an examination of the evidence in the case» 
we cannot hold that these Agarwals strictly follow Hindu law. Not onJy 
in other matters are they lax, but also in matters of adoption. It has been 
held over and over again that nowhere in the Pan jab can it be said that 
religions rites are necessary to constitute a valid adoption, even among 
Hindus of uou -agricultural classes. We need only refer to the very large 
number of rulings on the point, begiiming with No. 37, Punjab Hecord, 
1868, ending with No. 68, Punjab Becord, 1904. These cases deal with 
Brahmins, Khatris of many gots^ Bedis, Aroras, Kalas and so forth. The 
really important thing is the unequivocal intention and the treatment, and 
we hold both proved here.” 

The Chief Court granted a certificate that the case 
was a lit one for an appeal to His Majesty in 
Council. The substantial question of law which was 
necessary, as all the Courts had agreed in their 
decisions, was declared to be, “ whether in matters of 
adoption the Agarwals of Zira were governed by 
Hindu law or by custom, ‘ which ’ the Chief Court 
said, was ‘ clearly one of importance ’ 

On this appeal, 

Sir B. Finlay, K.C. £ind Boss, K.O., for the appel- 
lant, contended that the parties were governed by 
Hindu law, and not by the customary law; and no 
valid adoption in accordance with Hindu law had been 
proved. The respondent was an orphan and was 
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mamecl, and coald not be validly adopted under the 
Hindu law; Hupehand v. Jambu Parshacl (1). The 
alleged adoption was invalid and inoperative also 
under the customary law, and no such custom as 
alleged had been proved by the respondent, uijon whom 
lay the onus of establishing it. The mere treatment 
oE the respondent as a son was not suffieient in law to 
establish his adoption, particularly in the absence of 
any iiroof that amongst the Agarwal Banias of Zira, to 
which class the parties belonged, that mode of adop- 
tion was followed as a family or tribal custom. Even 
if an adoi>tion could be established by ijroof of a long 
course of treatment, the period of six years of such 
treatment, which was alleged, was insufficient to i)rove 
the adoption. Jiwan Mai was not estopped from 
denying the alleged adoption, and was entitled to 
repudiate it, as he did, during his life-time. It was 
also submitted that the Chief Court had acted irre- 
gularly in setting aside its decision of 14th May, lh07j 
and in coming later to a contrary conclusion. That 
Court should hav'e dismissed the suit. 

[Sir John Edge, referred to the judgments of the 
Divisional Judge; and of the Chief Court on review, 
and to the concurrent findings there expressed as to 
the fact of the adoiition, and the custom as to adoption 
by which the Agarwal Banias were found to be 
governed.] 

The rule as to concurrent findings was confined to 
cases in which the concuiTence was on questions of 
pure fact. This was a mixed question of law and facti 
the substantial question of law on which the certificate 
of fitness for appeal was granted was the question 
whether the parties to this suit were governed by 
Hindu law or by custom. 

(1) (1910) I. L. E. 32 All. 247 : L. E. 37 1. A. 93. 
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[Lobd Shaw, refeiTed to Saji'ad B.usain v. Wasir 
AKKhanQ.).] 

Reference was made to Karuppanan Servcii v. 
Srinivasan Ghetti (2), where it was found there was no 
real question of law. In the ijresent case there was, 
it was submitted, a question of law involved. Section 
596 clause (c) of the Civil Procedure Code, 1882, was 
very wide as to the admisson of appeals : sections 598 
and 600 of the same Code were also referred to ; 

De Gruyther K.C. and G. C. O' Gorman, for the 
respondent, contended that there were concurrent 
findings of fact which were binding on the Board, 
irrespective of the certificate of appeal. All the Courts 
in India had concurrently found that the resi^ondent 
was in fact adopted by Jiwan Mai. The findings of 
the Divisional Judge, that the parties in regard to 
adoption were governed by custom, as opposed to 
Hindu law, and that the adoption of the resj)oudent by 
Jiwan Mai was in accordance with that custom, were 
findings of fact, and as such were final and conclusive 
and not open to appeal. Reference was made to Eup 
Ghand v. jamhu Parshad (3). 

[Loed Shaw, said that their Lordships were bound 
by Lord Macnaghten’s decision in Karuppanan Servoi 
V. Srinivasan Ghetti (2).] 

Boss replied. 

The judgment of their Lordshij)s was delivered by 

SiE JoHH Edge. The suit in w’hich this appeal 
has arisen was brought on the 19th January, 1901, in 
the Court of the District Judge of I'erozepore by Hari 
Ohand, who is the respondent here, again.st Jiwan 
Mai, now dead, who is represented by Chiman Lai, the 

(1) (1912) I, L. B. .^4 All. 456, 463, (2) (1901) I. L B. 26 Mad. 216 : 

464 ; L. R. 39 I. A. 166, 162. L. E. 29 I. A. 38. 

(3) )1910) 1. l; B. 32 All. 247 : L. B. 37 I. A. 93. 
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appe] laiit. In this suit Hari Ohand. sought a declaratiou 
that he was the adopted son of .liwaii Mai, the then 
defendant. In his written statement Jiwan Mai 
alleged that he had never adopted Hari Ohand. 

Hari Ohand and Jiwan Mai were Hindus, and 
Agarwal Banias, of Zira, in the Punjab. Hari Ohand 
was one of the four sons of Ghannu Mai, who was a 
brother of Jiwan Mai. Chiman Lai, the appellant 
here, was a son of Maya Mai, who was another brother 
of Jiwan Mai. At the time of the alleged adoption Hari 
Ohand was an orphan and was married. No issue was 
framed by the District Judge as to whether the parties 
were governed by Hindxr law or by custom, or as to 
the validity of the adoption if it, in fact, were made- 
The District Judge held that in the Paujab — 

Non- agricultural Hindus do not, in matters of adoption, follow Hindu 
law, and there seems no reason to doubt that a declaration of adoption, 
together with treatment in accordance with the avowed intention, would be 
sufficient to establish the validity of an adoption, even though the position 
of tiie adopted son were inconsistent with the strict requirements of Hindu 
law.” 

The District Judge found that Jiwan Mai had, in 
fact, adopted Hari Ohand, and on the 23rd March, 1903, 
gave the plaintifiE a decree. 

From the decree of the District Judge, Jiwan Mai 
appealed to the Court of the Divisional Judge of 
Ferozepore. The Divisional Judge, on the 10th July, 
1903, remanded the suit to the Court of the District 
Judge to give the parties the opportunity of proving 
or disproving the validity of the adoption. On the 
return to the order of remand the Divisional Judge 
found, as a fact, that the parties were governed in cases 
of adoption by customary law, and that in the caste 
to which the parties belonged “a mere declaration 
to the effect that a boy has been adopted and his 
subsequent treatment as a son is suflcient for all 
intents and purposes to make the adoption a valid 
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one”, and further found on the evidence that Hari 
Chand liad been adopted by Jiwan Mai as his son 
according to the custom prevailing amongthe Agarwal 
Banias of Zira. The Divisional Judge, by his decree 
of the 14th October, 1904, dismissed the appeal. 

From the decree of the 14th October’, 1904, of the 
Divisional Judge, Jiwan Mai appealed to the Chief 
Court of the Panjab. The learned Judges of the Chief 
Court on Appeal carefully reviewed the evidence in 
the case, and holding that Jiwan Mai had unequi- 
vocally designated Hari Chand as his heir, aiid had 
treated him as his adopted son, found that the factum 
of adoj)tion was proved. On tire question of the 
validity of the adoption, the learned Judges found that 
the Agarwal Banias of Zira did not follow Hixrdu law 
in matters of adoption, and observed that “ the really 
important thing is the unequivocal intention and 
treatment, and we find both proved here The Oliief 
Court by its decree dismissed the appeal. 

From the decree of the Chief Court of the Panjab 
dismissing the appeal to that Court this appeal has 
been brought. In this appeal it has been contended 
on behalf of the appellant, so far as is material, that 
Jiwan Mai did not in fact adopt Hari Chand as his 
son, and that the alleged adoption was invalid accord- 
ing to Hindu law. Their Lordships consider that 
the Chief Court and the Divisional Judge have con- 
currently found that among the Agarwal Banias of 
Zira the general rules of Hindu law as to adoption,^ 
do not apply, and that by the custom applicable to the 
Agarwal Banias of Zira an unequivocal declaration 
by the adopting father that a boy has been adopted, 
and the subsequent treatment of that boy as the 
adopted son, is sufficient to constitute a valid adoption ; 
and that in fact Jiwan Mai did unequivocally adopt 
Hari Chand as his sou and treated him as his adopted 
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1913 soil. Of ilie fact of the adoption and treatment there 
ChimaT'lal ample evidence upon which the Judges of the 
»• Chief Court and the Divisional Judge could find as 
Habi hake, evidence upon which it was found 

that the Agarwal Banias of Zira do not in matters of 
adoption follow the general rules of Hindu law, and 
that by the custom applicable to them an unequivocal 
declaration of adoption, followed by subsequent 
treatment of the person as an adopted son, is sufficient 
to constitute a valid adoption, appears to their Lord- 
ships to have been somewhat limited, but their 
LoKlships consider that, as between the parties to this 
suit and to this appeal, and those claiming through 
or under them, that evidence was sufficient to entitle 
the Chief Court and the Divisional Judge to find that 
the adoption was valid. Their Lordships, however, 
consider that the present case, owing to the limited 
nature of the evidence as to custom among the Agarwal 
Banias of Zira, would not be a satisfactory precedent 
if in any future instance among other j)arties fuller 
evidence regarding the alleged custom of the Agarwal 
Banias of Zira should be forthcoming. The conten- 
tion that Chiman Lai had also been adopted by Jiwan 
Mai is not established by the evidence before this 
Board. 

Their Lordshiijs will humbly advise His Majesty 
that this appeal should be dismissed and that the 
decree of the Chief Court of the Panjab should be 
affirmed. Chiman Lai, the appellant, must pay the 
costs of this appeal. 

Appeal dismissed. 

Solicitors for the appellant : Hartcup & Davis. 

Solicitors for the respondent : T. L. Wilson & Go. 


J. Y. W. 
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APPELLATE CRIMINAL. 


Before Jenkins C.J. dnd Sharfuddin J. 

NAWAB HOWLADAR 

V. 

EMPEROR.^ 

Evidence — Evidence Act (I of 1872)^ s. 122 — “ JRepresentaiive in mterest'^ 
— Disclosure hy xoife of communications made ly deceased husband 
during marriage. 

Where there is no “ representative in interest ” who can consent, under 
s* 122 of the Evidence Act, to the disclosure of communications made by a 
deceased husband to his wife during marriage, the wife sliould not be 
permitted, even if willing, to disclose such communications. 

The wddow of a deceased husband is not liis “ representative in interest ” 
for the purpose of giving such consent. 

The four appellants and others were tried before the 
Additional Sessions Judge of Bakarganj, with the aid 
of Assessors, on charges under section 302 read with 
section 34 and section 460 of the Indian Penal Code, 
and the appellants were found guilty thereunder, 
and sentenced, under section 302 read with section 34, 
to death. 

It was alleged by the pi-osecution that the murders 
had been committed by a party of persons consisting, 
among others, of the appellaiits and one Hamjn. The 
latter a few days after the murder committed suicide, 
leaving a widow, Jaytun Bibi, and an infant daughter 
aged four years. It was also alleged by the prosecution 
that, prior to committing suicide, Hainju had made 
certain statements, implicating the appellants in the 
murdei’s, to his wife Jaytun. The prosecution sought 
to prove these statements under section 32 (5) of 

® Griniinal Appeal No. 329 of 1913, against tho order of S. K. Hhose, 
Additional Sessions Judge of Bakarganj, dated March 25, 1913. 
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the Evidence Act, and examined Jaytun as a witness, 
who freely deposed to the statements made to h.er by 
Hamjn. An objection was taken by the defence that 
these statements were inadmissible under section 122 
of. the Evidence Act. The Additional Sessions Judge, 
however, overruled the objection, and admitted the 
statements. On appeal, it was contended, infer alia, 
that the statements should not have been admitted 
in evidence. 

Mr. K. N. Chaudhuri (with him Mr. Surita and 
Baha Brojendra Nath Chatterjee), for the appellants, 
submitted that the statements being communications 
made during marriage, the widow should not, under 
section 122 of the" Evidence Act, have been per- 
mitted to disclose them, even if she was willing 
to do so. 

The Offg. Deputy Legal Remembrancer (Mr. C. E. 
Bagram), for the Crown. The evidence was properly 
admitted, inasmuch as the widow was a willing 
witness, and she is the deceased’s representative in 
interest. 

[Jenkins C.J. No, she is not. There is no repre- 
sentative in interest here.] 

It is submitted that if there is no representative 
in interest, no question of consent can arise ; and there 
being no one whose consent could be obtained, the 
statements are admissible, if the widow is a willing 
witness, without consent. 

Cur. adv. vult. 

Jenkins O.J. The four appellants, Nawab Howla- 
dar, Zaban Ali, Abdul Malla and Araz Ali Sikdar, have 
been convicted under sections 302 and 460 of the 
Indian Penal Code, and sentenced to death under the 
former section. ’ In convicting the accused the 
Sessions Judge agreed with both the Assessors. 
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From this conviction and sentence the present 
appeal has been preferred, and the i)roceedings have 
been submitted for confirmation of sentence. 

Both sides of the case have been jilacecl before us 
with care and skill by Mr. Chaudhuri for the defence 
and Mr. Bagrani for the prosecution, and we have 
been much assisted by their arguments. 

The story of the crime may be briefly told. On 
the night of Wednesday, 6th November last, two men, 
three women and a little girl were murdered at Eajar 
Char in the house of Osimuddi, one of the victims. 
Tliey were the sole inmates of the house at the time, 
and so the crime was not discovered until the follow- 
ing morniiig.__ 

There can be no doubt that it was the work of 
more than one culprit, and the case for the prosecution 
is that it was committed by a party of men of wliom 
the present appellants were some. Plunder wavS 
appai’eutly not the motive. 

Of the apimllants, two confessed before a Deputy 
Magistrate, but they subsequently retracted their 
confession. The 'larosecntion seek also to rely on the 
statements ascribed to Hamjn, an alleged member of 
the party, who has since died by his own hand. 

Over and above this there is the medical evidence 
and the’ testimony of witnesses, who speak to the 
enmity of the api>ellant Nawab Howladar towards the 
murdered man Osimuddi, of witnesses who depose 
to having seen or heard some of the appellanis that 
night in circumstances which, accojding to tlm prose- 
cution theory, point to their presence in the 
neiglibonrhood of the crime, of the police officers who 
investigated the crime, and of an eye-witness, and so 
forth. 

This eye-witness is an aijprover named Abdul 
liarim Sardar. His evidence is strongly attacked, 
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1913 and, apart from the criticism to wMcli the evidence 
of approvers is open, it is urged that the .story of 
Howxjidar Abdul Karim is manifestly false. 

Emperor I will first deal with statements attributed to 
J ®-3.mJu by his widow Jaytun Bibi. 

It was contended before the Sessions Judge, and 
the contention has been repeated here, that the 
widow’s disclosure of these communications .should 
not have been permitted by the Court. The Sessions 
Judge, however, overruled' the objection on grounds 
which appear to me to be in complete disregard of the 
language of section 122 of the Evidence Act on 
which the defence relied. 

The statement "to" 'which T^aytun deposed was a 
communication made to her during marriage by a 
person to whom she had been married. Not only, 
therefore, could she not be compelled to disclose that 
communication, but she should not have been per- 
mitted- to disclose it, for there was no one who did 
or could consent to the disclosure. The prohibition 
enacted by the section rests on no technicality that 
can be waived at will, but is founded on a principle of 
high import which no Court is entitled to relax. 
Jay tun’s disclosure, therefore, of Hamju’s communica- 
tions must be excluded from consideration. 

[His Loi’dshiiJ then dealt with the rest of the evi- 
dence, and concluded : — ] 

As against Zaban Ali and Abdul Malla, the convic_ 
tions and sentence must be reversed, and they must be 
acquitted and set at liberty. As against Nawab 
Howladar and Araz Ali Sikclar, the convictions must 
stand, and in each case we confirm the sentence of 
death. 

Shaefuddin J, I agree. 


C. E. B. 
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APPELLATE CIVIL. 


Before Coxe and Bay JIT- 

RAMPRASANNA NANDI CHOWDHURI 

V. 

SECRETARY OF STATE FOR INDIA * 

Shehait— Alienation^ power of — Dedicated property^ acquisition of — Land 

Acquisition Act {I of 1894) s. 31 cl. (^) — Oompe7isation-n7oney. with- 

dratcal of. 

The position of a sTiehaii is analogous to that of the manager an 
infant. He m entitled to possess and to manage the dedicated property, but 
lie has no power of alienation in the general cliaracter of his rights. 

S. 31 cl, (^) of the Land Acquisition Act applies to a sTiehaii since he is 
not competent to alienate the land. 

Kamini Deti v. Fromolho Nath Aloolcerjee (l) followed. 

Appeals by Ramprasanna Nandi Ch.owdbnri and 
otber-s, the claimantH. 

Certain land, belouging to the family idol of the 
claimants, was acquired by the Government under the 
Land Acquisition Act of 1894. The claimants, as 
shehaits, prayed for permission to withdraw the 
compensation-money awarded for the land. Their 
applications were rejected by the Special Lajid Acquisi- 
tion Judge of the 24-Parganas. Against these oi’ders ' 
the shehaits appealed to the High Court. 

Bahu Mam Chandra Mosumdar (with him Babu 
Atul Chandra Butt), for the appellants, submitted 
that the whole question depended upon the inter- 

®Appeals fi-oni Original Decrees No. 178-180 of 1911, against the decrees 
of Arthur , Goodeve, Special Land Acquisition Judge of Alipur, dated 
Dec. 1, 1911. 


(l)(19n) 13 0. L. J. .W. 
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pretatioii tliat was to be put on the words “ no person 
competent to alienate the land ” in s. 31^ cl. (2) and the 
words ‘‘no power to alienate the same” in s. 32 of 
the Land Aequiaitioii Act. 

Are the shebaits competent to alienate the property 
or not ? Here the property is dedicated to a family 
idol and it is well known that, so far as private 
Ijroperty is concerned, the shebaits can change the 
character and give the estate another turn if they are 
so minded. 

Section 32 of the Land Acquisition Act applies to 
a case where there is an absolute want of power tO' 
alienate the i^roperty. 

There is a clear distinction made between 
debuttur property of a inrblic and private character r 
Konwar Doorga Nath Roy v. Ram Ohunder Sen (1) 
Jagadbulra Nath Roy y. Hemanta Kumari Rebi (2);. 
Abhiram Goswami v. Shyama Charan Nandi (3). 

In a debuttur of a j)rivate character no one outside 
the family circle is interested in the preservation of the 
debuttur property and therefore if the shebaits agree 
to give to it a diilerent tarn they are at liberty to do 
so : Mayne’s Hindu Law s. 438. I must, however, 
point out that the case of Kamini Debi v. Proniotho 
Nath Mookerjee (4), is against me. But there it is 
not clear that the endowment was not of a imblic 
character. 

No one appeared for the respojident. 

Gur. adv. vuU. 

Rat J. These are cases under the Land Acquisi- 
tion Act, 1894. There has been an order under 
section 31 (2) of tlie Act for the deposit of the 
comiiensatiou money, and the claimants’ applications 

(1) (1876) I L. K. 2 Calc. 341, 347. (3) (1909) I. L. R. 36 Calc. 1003. 

(2) (1904) I. L. R. 32 Calc. 129. • (4) (1911) 13 0. L. J. 597 
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for payment wore rejected. Against these orders there 
have been the.se three appeals. The lands acquired 
belonged to the family idol of the claimants, Sri Sri 
Raj Rajes war. This is admitted, and . it is also ad- 
mitted that the claimants are only shehaits of the idol. 
It is settled law now that the position of the shebait 
is analogous to that of a manager of an infant. He is 
entitled to possess and manage the dedicated property. 
He has no power to alienate it in the general 
character of his rights. It appears to us that the Land 
Acquisition Judge rightly lield that section 31 (2) 
applied to the case. This was also the view of 
Mookerjee and Carnduff JJ. in the case of Kamini Dehi 
V. Promotho Nath Mookerjee (1) and wo follow that 
decision. It was contended for the appellants that as 
the shehaits could join in giving the dedicated jrroperty 
a different turn, it would follow that when they have 
all agreed, they are entitled to withdraw the money. 
The simple answer is that they have not as yet done 
so : and it is an admitted fact that the dehuttur has 
remidned unaltered in its character. The question 
whether they are capable of giving the dedicated 
property a different turn as regards this particular 
endowment has not arisen. The appeals are dismissed. 


COXE J. concurred. 
8. K. B. 


Appeals dismissed. 


(1) (1911)13 0. L. J. 697. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Woodroffe^ Qoxe and D, C hatter jee JJ, 

D. WESTON AjjTD Othebs 

V, 

PEAEY MOHAN DASS.^ 

Limitation — Limitation Act {IX of 1908')^ Sch. /, Arts, 19 and 23 — Con- 
spiracj/ to maliciously prosecute^ suit for—Co7isxnracy as a cause of 
action — Evidence Act {I of IS 7 2\ ss. 3, 114 ill.{g\ 125 — Standard of 
proof'— Claim of privilege,^ whether adverse inference can he dravmfrom 
— Disclosure of source of information hy privileged person^ duty of 
Court regarding — Presumption as to possessio7i of article found in 
common i^oom of joint family dwelling-house — Arrest and search— 
fessional conduct of Gou7isel — Counsel mahing chirges of misconduct^ 
poicers of Court ^^egarding — CoujiseVs instructions, 7io privilege as 
against Court — Professional Etiquette affecting Couyisel — Bar Council 
resolutions of — Counsel acceptmg retainer when lihely to he witness — 
Counsel engaged in case^ propriety of appearing as taitness— Adverse 
inference where Counsel not called as witness — Inspectloii hy Counsel 
of hooh produced hy witness during cross examination — Reference to 
medical worhs hy Cou7% without knowledge of parties — 

Per WoODROFli'E and Coxe, JJ. Oq the question of the standard of 
proof : there is but one rule of evidence which in India applies to both civil 
and criminal trials^ and that is contained in the definition of “proved ” and 
“ disproved” in a, 3 of the Evidence Act. The test in each case is, would 
^>«a prudent man after considering the matters before him (which vary with 
each case) deem the fact in issue proved or disproved ? The Ooui-t can 
never be bound by any rule but that which, coming from itself, dictates a 
conscientious and prudent exercise of its judgment. 

There is a presumption against crime and misconduct, and the more 
heinous and improbable a crime is, the greater is the force of the evidence 
required to overcome such presumption. 

The English rule in these mattejs does not, as such, apply in India, 

Jarat Kumari Dassi v. Bissessur Dutt (1) explained. 

Appeal from Original Civil, No. 61 of 1911, in Suit No. 5 of 1910. 

(1) (1911) I. L. R. 39 Calc. 245, 
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Where a document is privileged from production, no adverse inference 
can be drawn from its non-production. This rule applies as regards the 
party claiming privilege, and a Jortiori it applies where the privilege 
is claimed by a third party. 

Aitliough B. 125 of the Evidence Act does not in express terms prohibit 
a witness, if he be willing, from saying whence be got his information, tiie 
protection afforded by that section does not depend upon a claim of privilege 
being made, but it is the duty of the Court, apart from objection taken, 
to exclude such evidence. 

A fortiori^ where privilege is claimed, no adverse inference can be 
drawn therefTom. 

Where articles arc found in a part of: a houvse to which several persons 
living in the bouse have access, such as a hoi alcJtanay there is no presump- 
tion tlmt they are in the possession or control of any person other than 
the or liead of the house. 

Queen Empress v. Sa7igam Lall (1) approved. 

Semble : It is immaterial, in an action for malicious arrest, under what 
section of an Act an arrest is made, if in fact the circumstances are such 
tliat the Act justified arrest ; and a person making a search is entitled to call 
in aid any statute which justifies his action, quite irrespective of wJiether 
it was present or not to his mind when he made the search. 

The Court is entitled to ask counsel who, during the conduct of a case 
makes charges of miseondnet, whether he makes tlie charges on instruc- 
tions, and if so, on whose. 

It is not sufficient to plead instructions. Counsel have a responsibility 
in the matter, and are not justified in making serious charges of fraud and 
crime unless they are personally satisfied that there are reasonable grounds 
for putting them forward. 

Instructions to counsel are only privileged in the sense of being 
protected from disclosure to the opponent. There is no privilege as against 
the Court. The latter cannot use them as evidence in tlie case, and for the 
purpose of the trial would have to treat them as confidential, but they 
could be called for then and there and be used after the trial for determining 
whether disciplinary action should be taken against counsel by the Full 
Court. 

Whenever a Court relies on a book of reference, such as a work on 
medical jurisprudence, it should be made known at the trial to the parties, 
so that they may have an opportunity of adducing evidence or argument 
on the point. 

Durga Prasad Singh v. Earn Doyal Chaudhuri (2) followed. 
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(1) (1893) I. L. B. 15 All. 129. (2) (1910) I. L. E. 38 Gate. 154, 
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The following resolutions of the Bar Coimeil approved : — 

“ (a) If counsel knows or has reason to believe that be will be an import- 
ant witness in a case, he ought not to accept a retainer therein, (b) If he 
accepts a retainer not knowing or having reason to believe that he will be 
such a witness, but at the opening or at any subsequent stage before evidence 
is concluded it becomes apparent that he is a witness on a material question 
of fact, he ought not to continue to appear in the case unless he cannot 
retire without jeopardising the interests of his client, (c) If counsel knows 
or has reason to believe tliat his own professional conduct on matters 
out of which the action arises is likely to be impugned in the case, he ought 
not to accept a retainer, (cif) If he accepts a retainer not knowing or having 
reason to believe that his own professional conduct in such matters is likely 
to be impugned, but finds in tiie course of the case tliat it is so impugned^ 
he ought to adopt the same course of conduct as is mentioned in clause {b) 
ante, {e) In either of the cases mentioned in clauses (b) and (d)^ there is 
no rule of professional ethics w^^hich debars counsel, if he continues to act 
as counsel in the case, from going into the wdtness-box and being cross- 
examined.^’ 

Although the res<jJutioi]8 of the Bar Council are not binding on the 
Courts, the Bar Council is the recognised authority on matters of profes- 
sional conduct and etiquette affecting counsel, and its opinion is of the 
gi-eatest weight and value. 

There is nothing necessarily unprofessional in counsel giving evidence 
in a case in wliicii he appears as such. 

SetJma v. Mivza Mahomed Shirazi (1), Cohhett v. Hudson (2), St07ies v. 
By7'07i (3), Deane v. Pachivood (4), Corea v. Feiris (5), Nundo Lai Bose 
V. Nistarini Dassi (6) referred to. 

Gurry v. Walter (7) distinguished. 

As a general practice, however, it is undesirable when the matter to whicli 
counsel depose is other than formal, that they should testify either for or 
against the party whose case they are conducting. 

Under s. 118 of the Evidence Act, counsel, although they may be engag- 
ed in the case, are competent to testify whether tlie facts in respect of 
which they give their evidence occur before or after their retainer. 

Cobhett V. Hudson (2) referred to. 

The rule laid down in s. 114 ill. (g) of the Evidence Act that the Court 
may presume that evidence which could be and is not produced would, if 

(1) (1907) 9 Bom. L. R, 1044. (4) (1847) 4 Dowl. & L. 395, n. 

(2) (1852) 1 E. & B. 11. (5) [1909] A. 0. 549 ; 14 G. W. N. 86. 

(3) (1846) 4 Dowl. & L. 393. (6) (1900) L L. R. 27 Calc. 428. 

(7) (1796) 1 Esp. 456. 
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produced, be unfavourable to the party who withholds it, was hc*d to apply 
to the case of counsel engaged in a suit wlio should not have been, under 
the cireuinsta^ices, counsel but should have been called as a witness. 

It is unprofessional for counsel to cross-examine a witness as to facts 
within his personal knowledge. 

In the matier of certain Counsel (1) approved. 

Where counsel during the hearing of a case calls for the production of a 
book, which is produced and handed to him by Ijis opponent with certain 
pages marked as those only to which he may refer in respect of the subject- 
matter of bis cross-examination, it is improper for counsel who calls for the 
hook to inspect any of the otlier pages. 

If a suit on a tort is barred as against one person, the period of limita- 
tion cannot be extended because it happens to be against three persons who 
are alleged to liave committed the tort in conspiracy. 

The same set of facts cannot constitute separate causes of action, both 
for a tort, and for a conspiracy to cause damage. 

Where there is a joint tort, the proper action is on the tort against the 
joint tort-feasors, and not on a cause of action to recover special damage by 
reason of a conspiracy to cause damage. 

A suit for damages for false imprisonment or ma'icious prosecution 
against joint tort-feasors, is governed by the one year rule under articles 19 
and 23 of the Limitation Act. 

Tiiere are instances in which two or more persons can render themselves 
liable to civil proceedings by combining to injure the plaintiff, although, if 
one of them did the same act by himself and without any pre-concert 
with others, he would escape liability. A.n action on such a conspiracy 
would lie in this country. 

In an action on conspiracy, special damage must be proved. 

Fer OaATTEBJEE, J. There is no authority for holding that a tort, when 
committed by several porsons acting in concert, is different from the same 
tort committed by a single individual. 

The combination in sucli cases may be an element of aggravation in the 
assessment of damages, but does not suffice to make it a different tort. 

Quinn v. Leathern (2) referred to. 

Conspiracy or wrongful combination is not a material element in the 
constitution of a wrong. 

Gihlan v. National Amalgamated Labourers* Union (3) referred to. 

(1) 4th August 1908 (unreported.) (2) [1901] A. 0. 495. 

(3) [1903] 2 K. B. 600. 
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Appeal by the defendants, Donald Weston, Maz- 
harnl Huq and Lai Mohan Gnha, from the judginent 
of .Fletcher J. 

This suit was originally instituted in the Court of 
the Second Subordinate Judge of Midnapore. on the 
]5th November, 1909, and was transferred to the High 
Court, Calcutta, by an order of Fletcher J. dated the 
13th June, 1910. 

The plaintiff was a resident of Midnapore, and at 
the time of the transactions forming the subject matter 
of the suit the defendant Donald Weston was the 
District Magistrate of Midnapore, and the defendants 
Mazharal Huq and Lai Mohan Guha were, respec- 
tively, Deputy Superintendent of Police, and Inspec- 
tor of Police, of Midnapore. 

The suit was described in the plaint as being 
“valued at Rs. 10,000 on account of damages for 
wrongful confinement and malicious prosecution ”, 
and the material allegations in the plaint were as 
follows : — 

1. That on the 8th of July, 1908, the defendants, acting in concert and 
conspiracy with each other, wrongfully and illegally caused a search to be 
made in the piaintiif s house at Midnapore, and the defendants Nos. 2 and 3 
trespassed into the plaintiff’s house and conducted such pretended search, 
and. acting in concert with defendant No. 1 falsely and maliciously and 
without any reasonable and probable cause arrested the plaintiff’s son 
Santosh Chandra Das and had him remanded in custody. 

2. That on or about the 23rd of July, 1908, the defendants, acting in 
concert and conspiracy with each other, maliciously and wrongfully, and 
without any reasonable ami probable cause, intending to Jmrt and injure the 
plaintiff in his good name, fame, reputation and cliaracter, and to cause 
him to be siispected of disloyalty to the Government as by law established 
in British India, and to bring him into gi’eat disgrace, and with a view 
to extort a false confession from his son the said Santosh Chandra Das, 
preferred a false charge against the plaintiff of an offence under Section 6 of 
the Indian Explosives Act (VI of 1908). 

3. That in further pursuance of the said illegal design, and acting in 
concert and conspiracy as aforesaid, the defendants procured the Joint 
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Magistrate in charge of the Sudder Subdivision of Midnapore to grant a 
warrant for the apprehension and arrest of the plaintiff, and maliciously and 
without any reasonable and probable cause, arrested and caused the plaintiff 
to be an-ested on the said 23rd of July, 1908. 

4. That in furtherance of the said common iiiteution, and acting in 
concert as aforesaid, the defendants maliciously, and without any reasonable 
and probable cause, caused the plaintiff to be illegally imprisoned and kept 
under imprisonment in a condemned cell in the Midnapore Central Jail from 
the said 23rd of July, 1908, to the 31st August, 1908, when the plaintiff 
was discharged. 

5. That in father pursuance of the said common design and intention, 
and acting in concert with each other as aforesaid, the defendants com- 
menced a prosecution against the plaintiff’, and conducted the same falsely, 
maliciously, and without any reasonable and probable cause, until tlm 31st 
August, 1908, when the plaintiff was discharged and the said prosecution 
terminated. 

G. The plaintiff charges that tiie defendants Nos. 2 and 3 trespassed 
into the plaintiff’s house acting in concert and conspiracy with the defendant 
Donald Weston, and tlie defendants procured the arrest and imprisonment 
of the plaintiff, and caused him to be illtreated and put to a considerable 
indignity, and proceeded with the prosecution as aforesaid falsely, mali- 
ciously, and witjiout any reasonable or probable cause. 

7. That the arrest, imprisonment and prosecution of the plaintiff’s son, 

the said San tosh Ohandra Das, were also malicious and without any reasonable 
or p>robabIe cause, and lie has since been acquitted by the Honourable High 
Court. , 

8. Tiiat in consequence of such arrest and imprisonment the plaintiff 
who is advanced in years, suffered greatly in health, and now he is complete- 
ly ruined in health and almost blind. 

9. That by reason of the premises the plaintiff has been injured in his 
reputation and character, and has suffered great pain of body and mind, 
and has incurred expenses in defending himself from the said false and 
malicious charges, and has otherwise suffered considerable loss and damage 
which he estimates at Rs. 10,000 in all. 

10. That the cause of action arose on the 31st August, 1908, but the 
plaintiff is advised tiiat no portion of his claim is barred by the law of 
limitation (the peidod of notice being excluded). 

. The defendants, in their written statements, after 
dealing with the allegations of fact made in the plaint, 

- pleaded that the suit was barred by limitation. 
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The bomb in consequence of the flncling of which 
Wbston * 1 ^® plaintiff was arrested was alleged to have been 
AND Others fonnd in the boitakhana of the plaintiff’s family 
Peary dwelling house. In effecting the plaintiff’s arrest the 
Mohan Pass, defendant Donald Weston purported to act under 
s. 5 of the Explosive Substances Act (VI of 1908). 
In Ms defence he sought to justify the arrest of the 
plaintiff, on grounds which, it was alleged on behalf of 
the plaintiff, referred to s. 6 of the same Act, though 
no mention of that section had been made in the 
written statement. It was argued for the plaintiff 
that the j)ossessiott of the bomb could not .be 
attributed to the plaintiff, and that in any case the 
defendant could not now seek to justify the arrest 
of the plaintiff under section 5, as he must be 
held to have pleaded that the plaintiff was arrested 
as an accessory under s. 6 of the Explosive Substances 
Act. 

At the hearing before the Original Court objection 
was taken to senior counsel for the i)laintiff having 
accepted a retainer in the case, and to his appearing 
as counsel, on grounds which ai-e set out in the 
judgment of Woodroffe J., and his conduct in so doing 
was impugned as unprofessional. The objection, how- 
ever, was not allowed. 

During the hearing of the case one of the witnesses 
for the defence, Wilson, an Inspector of Armed Police, 
produced, at the request of junior counsel for the 
plaintiff, who was cross-examining him, a private 
pocket-book. Counsel for the defence before handing 
over the book, marked certain pages as those to which 
counsel for the plaintiff might refer in respect of the 
subject of his cross-examination. Counsel for the 
plaintiff, however, looked at some of the other pages 
of the book, and put questions to the witness based 
on the contents thereof. Objection was taken to this 
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by counsel for the defence, and was allowed. Tiie 
point was, liowever, again, raised on ai)peal. 

Prior to the institution of the suit, Mr. D. J. Mac- 
phei'son, then Commissioner of Burdwan, had, at the 
instance .of the CoTernmeut, in June 1909, enquired 
into and reported upon certain charges made against 
the police of Midnapore in res23ect of the alleged cons- 
piracy. Mr. Macpherson was examined as a witness 
for the defence, and counsel for the plaintiff called 
for the iiroduction of this report. CoYernment, 
however, claimed inivilege from producing it. A 
similar privilege was claimed for certain confidential 
diaries of the defendants Mazharul Huq and Lai Mohan 
Gruha. Both claims of privilege w-ere allowed by the 
Court. The non-production of these documents was, 
however, permitted by the Court to be commented 
upon adversely by counsel for the plaintiff, and it was 
sought to draw an adverse inference therefioin. 

During the hearing of the case counsel for the 
plaintiff charged the defendant Donald Weston and 
Mr. Hadrill, the solicitor instructing counsel for the 
defendants, with having conspired to fabricate false 
evidence, and to forge a certain document which was 
made an exhibit in the case. Counsel for the defend- 
ants applied to the Court to ask counsel for the 
plaintiff whether he made the charges on instructions, 
and if so, on whose. The Court, however, considered 
that it was not entitled to do so, and the application 
was refused. 

After the hearing before the original Court was 
concluded, and before judgment was delivered, the 
learned Judge, unknown to the parties, referred to 
certain works on medical jurisprudence for the pur- 
pose of ascertaining whether a kick in the stomach 
could produce the effect which a certain witness stated 
it had produced on him. The learned Judge referred 
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1912 to this fact in his Judgment, and objection was taken, 
Weston Oil appeal, to this conrse having been adopted. 
anbOtubbs rpj^e gjjjt was heard by Fletcher J., and after a 
Peaky hearing which lasted some eleven months, his Lord- 
MohanDass. gPip^ on the 7th August, 191], passed judgment, 
awarding theplaintiif Rs. 1,000 as damages against tlie 
defendants. 

The judgment of Fletcher J., so far as it is 
materia] to this report, was as follows : — 


“This suit was instituted by the plaintiff on the l6th November 1909. 

The substance of the plaintiff’s case is that his arrest and the other 
events that followed thereon were done in furtherance of a conspiracy to 
injure or cause damage to him, and not in the bond fide belief, or with a 
reasonable suspicion, that the plaintiff was connected with the alleged 
Midnapore bomb conspiracy case or with the bomb found in his house. 
The object of the conspiracy is alleged to have been tJiat unless the plaintiff 
induced his son Santosli to make a confession, the defendants would cause 
the plaintiff to be arrested. The plaintiff’ also alleges that in furtherance of 
such conspiracy he was arrested, and that damage has resulted as to him. 
This is the sum and substance of the plaintiff’s cause of action as set out in 
the plaint. 

The reasons set out in the written statements of the defendants, Weston 
and the Moulvi, for the arrest of tlie plaintiff is “of there being reasonable 
grounds for the belief that the plaintiff has been accessory to the commission 
of an offence under the Explosive Substances Act in connection with the 
said bomb which was found in his house.” This is the case in the plead- 
ings which the defendants set up in reply to the plaintiff’s ease and upon 
this they came to trial. 

The application for tlie warrant to arrest Peary on the 23rd July, 1908, 
(Exhibit R, in No. 1) states that “ the surrounding circumstances of the 
conspiracy give rise to a reasonable suspicion that the accused Santosh Daas’ 
father, Babu Peary Mohan Bass, who lives in the same house, and messes 
with the accused, is fully aware of the operations and the possession of the 
bomb for an unlawful object,” 

Now the case set up in the pleadings of the defendants Weston and the 
Moulvi that the plaintiff was arrested as there were reasonable grounds 
for the belief that the plaintiff had been accessory to the commission of an 
offence under the Explosive Substances Act in connection with the bomb 
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found in Ida house, Iws been wholly abandoned at the hearing and an 
attempt made to set up a wJioIly different defence to that raised in the 
pleadings. 

The defendants are obviously not entitled to pursue socb a course. Tbe 
case the defendants are now endeavouring to set up is not that they 
arrested tlie plaintiff or caused him to be arrested on the ground that the} 
reasonably believed him to be an accessory under Section 6 of the Explo- 
sive Substances Act, 1908, but tliat they arrested or caused him to be 
arrested under Section 5 of tlie same Act. 

Section 5 of the Act is in the following terms : — 

“ Any pierson who knowingly has in the possession or under his centrol 
any explosive substance under such circumstances as to give rise to a reason- 
able suspicion that lie does not Iiave it in his possession or under his control 
for a lawful object, sliall, unless be can show that lie had it in liis posses- 
sion or under his control for a lawful object, be punishable with transporta- 
tion for a term which may extend to 14 years.” 

The learned Advocate General stated that under this section whenever a 
bomb is found in a bouse every member of the family is liable to be 
arrested. That, in my opinion, is far too broad a statement. In this 
country the joint family system prevails and the family frequently consists 
of a very large number of persons. That every person in such family 
should, merely on the ground that a bomb is found in tlm joint family 
residence, be liable to be imprisoned and tried fur a-n offence under the 
Explosive Substances Act, is not, in my opinion, tbe law. Section 5 of the 
Explosive Substances Act only applies when a person has in his possession 
or under his control an explosive substance. Though doubtless when once 
it is established that a person has in his possession or under his control an 
explosive substance, the statute casts the onus of proving that he had it in 
his possession or control for an innocent purpose on sueh person. But still 
one has to come back to the question when an article is found in the 
residence of a joint Hindu family, in whose possession or under whose 
control it is. If the article is found in a portion of the house of which one 
member of the family has the exclusive use then no difficulty arises, for 
such member must be held to be liable for anything that is 

found there. But if an article is found in a portion of the house of wdiieii 
all the members of the family have the use ilimp'imd fade the haria (the 
managing head) of the family is responsible. 

But in either case it is only a presumption which may be rebutted, and 
if the Police act on information which they believe showing that an article 
found in a house is in the exclusive possession of one member of the family 
and the article is in fact found in a portion of the joint family residence 
which all the members of the family use, then I apprehend that the head of 
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tfie family is not iable to arrest merely on the ground that the article is 
found in a portion ot the house to which all the family can resort. 

These seem to be the principles which are reasonably dedncible from 
the decision of Queen EvijyresB v Sang am Lai (1). 

I have looked at certain works on medical jurisprudence in. order to see 
if a kick in the stomach would produce the effect that Surendra has stated 
it produced on him, Apparently the shock to the nerve centre might 
produce the effect wljicli Surendra has stated. 


The evidence to my mind establishes conclusively that the three defend- 
ants were working togetlier in concert for a common object. The motive 
of the defendant Weston for joining the conspiracy may be very different 
from that of the two other defendants. But tire law does not permit of 
a man being arrested in order to put pressure on his son to confess, even 
if . the person causing the arrests believes that by so doing he will get 
evidence that will lead to the conviction of persons engaged in a huge 
conspiracy. 

I disbelieve altogether the suggestions of a corrupt motive that iiave 
been made against the defendant Weston. 

I must now deal shortly with the points of law that have been raised by 
counsel. First it is said that the standard of proof in a case like the present 
is the same as if tlie defendants were being tried for a criminal offence. 
Doubtless the English text-book writers are not agreed on this point. Such 
eminent writers as Taylor and Stephen support the view that the standard 
of proof is, in a case like the ju'csent, such as would be required in a 
criminal case. The tendency, however, of the authorities in England appeal's 
to me to be the other way. 

However, in India the law of evidence is codified. The Act defines when 
a fact is said to be proved, although, of course, in a case like ^^the present, 
due regard must be had to the presumption of innocence. This matter is 
however, not open to argument in this Court. The point has recently been 
decided by Jenkins 0. J. and Woodroffe J. in Jarai KumariDassi v. Bissessur 
DuU (2) where they decided that whatever may be the rule in England, 
there is no rule under the Indian Evidence Act that the standard of proof in 
a case like the present must be the same as if the defendants were being 
tried on a criminal charge. 

The next point argued is that a suit to recover damages resulting from a 
conspiracy is not maintainable in British India. The argument is put in 


(1) (1893) I. L. B. 15 All. 129. (2) (1911) L L. B. 39 Calc. 245. 



VOL. XL.] CALCUTTA SERIES. 

this way. Tliat as the oniy conspiracy which constitutes a criminal offence 
under the Indian Penal Code is that of a conspiracy to wage war against 
the King, therefore no suit can be maintained for damages resulting from a 
conspiracy. To that argument I am unable to assent This being a case 
instituted in a Court in the Mofussil, the Court has to apply the principles 
of justice, equity and good conscience to tjie case — that is to say, the 
principles of the law of England, so far as suited to India and the state of 
society here. 

That the Indian Penal Code took away by express words any civil 
remedy cannot be suggested, nor can I see that it did so by necessary 
implication. I have therefore to consider the case apart from the provi- 
sions of the Indian Penal Code. On what principle of justice, equity or 
good conscience ought a plaintiff in a suit in a Court in India not to be 
entitled to recover damages which have resulted from a conspiracy to injure 
him. In my opinion, in such a case the plaintiff has a right of suit in India* 

To hold otherwise would, I think, be a blot upon our system of juris- 
prudence. 

The learned Advocate- General has referred, m part of Ins argument, to 
a memorandum by Lord Dunedin and Sir Arthur Cohen annexed to a report 
of the Commission on Trade Disputes, expressing the view that it was only 
such conspiracies as amount to a criminal offence that can give i*ise to civil 
liability. But the report obviously refers to conspiracies wdiich are indictable 
according to the Common Law of England. Lord Macnaghten in Ins judg- 
ment in Quinn v. Leathern (1) expressly lays down tliat because a statute has 
exempted certain conspiracies from the purview of the criminal law, this does 
not in any way affect civil liability. Nor are Judges of the highest emi- 
nence all agreed that it is only such conspiracies as are indictable that can 
give rise to civil liability. 

The next point raised by the Advocate- General is that tlie plaintiff has 
brought his suit on a conspiracy, and he must be kept strictly to the cause of 
action that he has set out in his plaint. To that view I assent. 

But then, argues the learned Advocate- General, this suit is in substance 
only one for malicious prosecution against joint tort-feasors, and therefore 
the plaintiff’s suit must fail. To that view I cannot agree. 

I take the following from Lord Coke’s Commentary on Littleton — 
Hargrave and Butler’s Edition, published in 1794 — a book of the highest 
authority amongst English lawyers. Note on 161a. 

II, Where two or more conspire to harass any person by a false and 
malicious suit, whether criminally or civilly, it is a crime punishable by indict- 
ment, or the parties injured may sue for damages by writ of conspiracy ; and 
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boUi of these remedies lie at Common Law ; that part of the Statute or 
Ordinance, A rticuU super Chartas^ which gives remedy against coiispmators 
by writ out of Chancery being, according to both Staunford and Lord Coke, 
only an affirmance of the Common Law. Staundf. P. 0. 172, 2 Inst, 561, 
562,” 

IV. There is also a remedy for a false and malicious prosecution, 
though tile aggravation of a conspiracy or confederacy is wanting and the 
injury comes from one only ; for in such a case the party prosecuted may 
liave an action upon the case for damages.” 

A conspiracy to maliciously prosecute a man is obviously indictable 
according to the Common Law of England. 

As Lord Bi‘ampton pointed out in the case of Quinn v. Leathe7n (}') : — 
A conspiracy consists of an unlawful combination of two or more persons 
to do that which is contrary to law, or to do that which is wrongful and 
harmful iowaiTls another person. It may be pimislied criminally by 
indictment, or civilly by an action on Ihecak^ in the nature of conspiracy 
if damage has been occasioned to the person against 'whom it is directed. 
It may also consist of an unlawful combination to carry out an object, notin 
itself unlawful, by unlawful means. The essential elements, wliether of a 
criminal or of an actionable conspiracy, are, in my opinion, the same, 
though to sustain an action special damage must be proved. This is the 
substance of the decision in Barber v, Lesiter (2).” 

Applying the test given by Lord Brampton it is clear that if the 
conspiracy is a criminal one it gives rise to civil liability if special 
damage has been suffered by the plaintiff. The conspiracy in tlie present 
case would obviously be indictable at Common Law in England, and 
therefore, if damage resulted, the plaintiff would have a good cause of 
action in England. In my opinion, he has a similar right in India. 
Tlie truth of the matter is that in a case like the present the plaintiff 
has two causes of action, one to recover the damage that has been occa- 
sioned to him as the result of the conspiracy, and the other to recover 
damages for malicious prosecution against the defendants as joint tort- 
feasors. This is well illustrated by the case of Quinn v. Leathern (1), 
There the plaintiff in his pleadings charged in the first four counts as 
separate causes of action four separate acts, each of which was alleged 
to have been done wrongfully and maliciously and with intent to injure the 
plaintiff, and to have occasioned him actual loss, injury and damage. The 
fifth count charged, as a separate cause of action, that the defendants un- 
lawfully and maliciously conspired together, and with others, to do the 
various acts complained of in the previous counts, with intent to injure the 


(l)[19ai] A. 0.495., 


(2) (1859) 7 C. B. (N. S.) 175. 
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plailitiE and Ins trade and business, and tliat by reason of the conspiracy 
he was iiijui-ed and damaged in his trade. The jury returned & verdict in 
favour of the plaintiff on all five counts and the verdict and judgment were 
upheld on appeal in the House of Lords. 

In my opinion the present suit to recover damages resulting from the 
conspiracy is maintainable by the plaintiff. These points of law, as to 
whether a suit to recover damages resulting from a conspiracy, and as to the 
nature of the present suit, do not in any way affect the merits of the suit. 
Their importance lies in the fact that if the suit is only one for malicious 
prosecuiion, then the suit is barred under the provisions of the Indian 
Limitation Act as being brought after tlie statutory period has expired. 
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TJie fifth issue is whether this suit is barred by limitation. 

The article of the Indian Limitation Act 1908 which applies to the 
present suit is, I think. Article 36. This suit is, I think, a suit “ for 
compensation for any malfeasance, misfeasance or non-feasance independent 
of contract and not herein specially provided for/’ — the period of limitation 
for such a suit is two years fi*om the time when the malfeasance, mis- 
feasance or non-feasance takes place. In this view the plaintiff’s suit is 
brought within time. I do not agree witli the argument that this suit is 
governed by Article 23, as being a suit “ for compensation for a malicious 
prosecution.” — the period of limitation for which is one year from tlie 
time when the plaintiff is acquitted, or the prosecution is otherwise 
terminated. 

If this suit is not governed by Article 36 I should hold that Article 120 
applies. That article fixes six years as the period of limitation with regard 
to suits for wl)iGh no period of limitation is provided elsewhere in the second 
Schedule to the Act. 

I am therefore of opinion that the present suit is not barred by limita- 
tion. 


I accordingly award to the plaintiff the sum of Es. 1,000 as damages. 
The defendants must pay to the plaintiff his costs of this suit on scale 
No. 2. 

Before parting wu‘th this case I wisli to make a brief reference to a 
matter, which, though not bearing directly on the result, is very intimately 
connected with the conduct of this case, and involves a serious imputation 
of unprofessional conduct, w’hicli two senior members of the Bar — one of 
them being the Advocate- General — have seen fit to make on the conduct of 
counsel opposed to them. 

It was made a matter of deliberate and unrestrained attack or Mr. Dutt 
that he had not gone into* the witness-box. Mr, Dutt has himself explained 
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•the reason of his abstentioBj and that reason appears to me to be satisfactory^ 
His client in whose favour his testimony would have been given, with full 
knowledge of this, saw fit to retain him as his counsel, and it cannot be 
suggested that there was anything improper in Mr, Butt’s accepting this 
retainer, Having done this, it was in strict accordance with the rule of 
professional etliies of almost universal application, that, having taken up the 
position of an advocate, he should refrain from testifying on a trial which 
was being conducted by him. 1 may observe that this rule of professional 
conduct was not, I regret to say, observed by Mr, Butt’s opponents, I may 
further add that I viewed at tlie time, and still view, with complete dig* 
approval, Mr. Norton’s unfounded and abusive attack on Mr. Butt’s junior, 
Mr. H. D. Bose.” 


From this judgment the defendants appealed. 

Mr. Garth (with him Mr. Dunne, Mr. Bardley 
Norton, Mr. W. Gregory and Mr. A. Sharfuddin), for 
the appellants. Whether the suit is for false im- 
prisonment, or for malicious prosecution or malicious 
arrest, it is equally barred. As regards conspiracy 
it is submitted that it cannot constitute a cause of 
action here, and tliat the proposition that where a 
tort is committed by two or more persons in con- 
spiracy, the person injured has an option of two 
causes of action, one generally on a conspiracy to 
injure, and the other on the particular tort, is wrong. 
If that were not so, there would be no such thing as 
a joint tort. Where a tort is committed, whether in 
pursuance of a conspiracy or otherwise, the article of 
the Limitation Act which applies is the article which 
deals with that particular tort. The case of Quinn v. 
Leathern (1) is distinguishable. There it was held 
chat there is a cause of action against the persons 
doing a wrongful act jointly, where, if one person did 
that thing, there would be no tort at all ; and the point 
in that case was that there was no particular tort 
known to the law within which the wrongful acts 
(1) [1901] A. 0. 495. 
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alleged came. Here there is such a tort, whether it 
be malicious ari'est, confinement or imprisoiiment. 
Where the conspiracy has crystallized into a tort and 
the overt act done under it is in itself a tort, the 
legislature intended the same period of limitation 
to apply, whether it was done by one loerson or several 
persons. 

As regards malicious trespass, even if this can 
be said to be made one of the causes of action, it is 
necessary to prove damage resulting from the trespass. 
Here no damage at all has been j)roved, and certainly 
none from the trespass, and as regards the question 
of illegal search, it is clear that the search was per- 
fectly legal unless the bomb was put in the plaintiff’s 
house by the police, and it has been found that it was 
not. 

ATr. K. B, Butt and Mr. H.D. Bose, for the respond- 
ent. Where an act, if done by one person, does not 
constitute a tort, if it is done by a combination of 
persons, an action for conspiracy will lie. That is the 
law as enunciated in Quinn v. Leathern (1). There 
is nothing in any of the cases to show that where 
an act of one person amounts to a tort, if it is 
done by two or more it does not entitle the plaintiff 
to bring an action for conspiracy. Where the act of 
one person is not injuria, if there is damnum and 
it is done by more than one person, it is injuria. 
Where a wrongful act is done by two or moi’e persons 
in conspiracy, the jjerson injured has an option of 
more than one remedy, he can bring a suit on 
conspiracy or he can proceed against joint tort- 
feasoi's under one of the well-known heads of tort, 
conspiracy being another head of tort. The difference 
between malicious pi’osecution and a conspiracy to 
maliciously prosecute is that in the former case 
(1) [1901] A. c. 495. 
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the pJaintitf has to prove damage, whereas in the 
latter he mii.st prove special damage. Conspiracy is 
the combination of two or more persons to injure, 
the injury being caused by trespass, malicious prose- 
cution or any other head of tort. If a person is being 
maliciously prosecuted by two or more persons in 
conspiracy, he can bring a suit for conspiracy while 
the prosecution is going on, whereas he must wait till 
he is acquitted before he can sue for malicious prose- 
cution. In the former case he need not show that he 
has been acquitted, it is enough if he can prove 
conspiracy to injure. Or, if a plaintiJBL' can jirove that 
two or more persons have conspired to maliciously 
prosecute him, he can bring a suit for conspiracy 
before any prosecution has begun. Where an act 
which, if done by an individual amounts to a wrong, 
is done by a combination of two or more persons, a 
writ of conspiracy would lie, and a suit could tberefore 
be brought in respect of it. 

Mr. Dunne, in reply. The suit as framed is a suit 
for malicious prosecution. The plaint itself states 
that tbe suit was “valued at Rs. 10,000 lor damages for 
wrongful confinement and malicious prosecution.” 
Even if this is not so, a suit for conspiracy cannot lie. 
If three persons are sued for having maliciously 
prosecuted another in concert and conspiracy, and the 
plaintiff fails to prove the concert and conspiracy btxt 
can prove malicious prosecution against one, he is 
entitled to a decree, because it is a tort for which oire 
person is liable and it is independent of conspiracy. 

If such a suit was based solely and wholly on con- 
spiracy, he could not get damages against one only. 
The conspiracy in such a case means no more than the 
actual tort of malicious prosecution. The conspiracy 
merely means the concert between the three which 
evidences their intention, but there is iio use of 
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discussing intention if the actual toi’t is committed i9i2 
Therefore if you have a right of suit against each per- wfsston 
son for a tort, but you claim damages against three Othehs 
because all have committed it, the suit is not based on peaiu- 
consiiiracy, and 3 "ou are not dependent on it, and can Mohan Dass. 
get a decree against one. Yon have to depend on the 
combination of two or more persons to do a wrongful 
act only where the act, if done one person, is not a 
tort. Furthermore, in a .suit ba.«ed on conspiracy, it 
must be showni that there is damage which has flowed 
from the conspiracy. In a suit based on conspiracy 
to maliciously prosecute wdiere, as is alleged in this 
case, the malicious prosecution has in fact taken place, 
and damage has resulted, the damage has not flowed 
from the conspiracy, but from the malicious prose- 
cution. That, in efl'ect, is the case of Barker v. 

Lesiter (1). 

If three persons conspiie to maliciously prosecute 
a man and then do not prosecute him, lie has no cause 
of action because no damage has flowed from the con- 
spiracy ; if on the other hand they do prosecute him, 
his cause of action is for the specific tort. 

Where the Limitation Act has an appropriate 
article for the iiarticular tort sued on, that article 
applies and the plaintifl! cannot seek to come wdthin 
any other article. 

With regard to the argument that where two or 
more persons have conspired to maliciously prosecute 
a man, the latter may bring a suit for conspiracy 
before the prosecution is begun or while it is going 
on, it seems somewhat strange to think that a person 
might get a lakh of rupees damages for a consjiiracy 
to maliciously prosecute him, say, for murder, one day, 
and be found guilty the next day, and then be hanged. 

Cur. adv. vult. 

(1) (1869) 7 C. B. (jN. S.) 176. 
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The jadgments of the Court, so far as they are 
material to this report, were as follows : — 

"WooDacFFE J. Before j)assing to the evidence I 
will deal with the question of the standard of proof 
required of the plaintiff in a case such as this, to which 
both the judgineut and the argument have referred. 
The learned Judge has cited in support of his views 
in this matter the case of Jarat Kumari Dassi v. 
Bissessttr Dutt. (1), which was heard by the Chief 
Justice and myself. I wish to point out that the 
observations to which Mr. Justice Fletcher refers are 
to be found in the judgment of the Chief Justice, and 
that the separate judgment which I then delivered con- 
tains the grounds on which I disposed of that appeal. 

In my opinion there is but one rule of evidence 
which in India applies to both civil and criminal 
trials, and that is contained in the definition of the 
terms “ proved” and “disproved ” in section 3 of the 
Evidence Act. This Act, to use the language of the 
Chief Justice in the case cited, “in conformity with 
the general tendency of the day, adopted the require- 
ments of the prudent man as an appropriate concrete 
standard by which to measure proof.” The test in 
each case is, would a prudent man after considering 
the matters before him (which vary with each case) 
deem the fact in issue to be proved or disi^roved ? In 
a matter of this kind the conscience of the Court can 
never be bound by any rule, but that which coming 
from itself dictates a conscientious and prudent exer- 
cise of its judgment. And speaking for myself where, 
whatever be the form of the proceeding, charges of a 
fraudulent or criminal character are made against a 
irarty thereto, it is right to insist that such charges be 
proved clearly and beyond reasonable doubt, though 
(1) (1911) I. L. B. 39 0alo, 245, 265. 
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tlae nature and extent of snch proof must necessarily 
vary according to the circumstances of each case. 
There is a presumption against crime and misconduct, 
and the more heinous and improbable a crime is, the 
greater of necessity is the force of the evidence requir- 
ed to overcome such presumption I cannot myself 
imagine a Court saying to a party, who, as in this case, 
may be a i^erson holding a high and resj)onsible 
position, with a previous unblemished record : “ It is 
true that I have reasonable doubts whether you did 
the grossly criminal acts with which you are charged, 
but I find that you did so all the same.” And this 
exclusion of reasonable doubt is all that the so-called 
“ criminal proof ” requires. What I understand the 
Chief Justice to have held, and with this part of his 
judgment I agree, is, that the English rule in these 
matters (whatever it be, for authorities are not at one) 
does not, as such, apply to India. He proceeded, how- 
ever, to say that the presumption against misconduct 
is not (as I have also said) without its due weight, 
though (he adds) the standard of proof, to the exclu- 
sion of all reasonable doubt required in a criminal 
case, may not be apijlicable. That is not that it is not 
applicable, but it possibly may not be. For this, two 
English cases are cited. Apart from tbe fact that the 
English authorities are not uniform on the subject, 
in my opinion the reasons which exclude the appli- 
cation of the English rule (whatever it may be) in 
this country, also exclude as authorities the cases 
which are said to embody and interpret it. Whatever, 
however, be the standard of proof applicable, and 
assuming it to be as the learned Judge puts ic, the 
plaintiff has in mj’- opinion, for the reasons which I 
give in my review of the facts to which I now proceed, 
failed to satisfy it. 


1912 


Weston 
AND Others 

i\ 

Peary 

Mohan Dars. 

WOODROFFE 

J. 



918 


INDIlN LAW REPORTS. [VOL. XL. 


1912 

Weston 

AND OTHBES 
l\ 

Peaey 

Mohan Dass. 

WOODROFFE 

J, 


After the decision of this Court in the criminal 
appeal, the Government deputed the Commissioner of 
Burdwan, Mr. D. J. Macpher son, to inquire into and 
report upon the charges made against the police in 
respect of the alleged consi^iracy. This was done on 
the 10th Jtxne, 1909, and on following days. Mr. Mac- 
pherson, who has been called in this case, took the 
evidence of witnesses in the presence of Mr. K. B. 
Dutt, who was implicated by the informers’ reports 
and who is said to have been the chief complainant 
and spokesman for the others. Some of the statements 
of the witnesses in that enquiry have been put in aud 
used, and the witnesses for the plaintiff have been 
considerably cross-examined as to important discre- 
pancies between these two statements then and now 
made. Learned counsel for the respondent has right- 
ly objected to the admission of any statement which 
is not relevant to evidence actually given at the trial. 
The depositions at the enquiry are only admissible 
either to corroborate or contjudict evidence given 
here. Mr. Macpherson then made a report, and a 
question arose about its production. I ctinnot see 
myself how a finding on a departmental inquiry o^* 
Mr. Macpherson’s opinion in the matter could under 
any circumstances be evidence before us. But in any 
case the Government claim, as it was entitled to do, 
privilege. We have been told that in the House of 
Commons the Secretary of State declared that it was 
not advisable that the report should be published 
during the pendency of these proceedings. A similar 
privilege was claimed for a confidential diary of the 
Maulvi. Mr. Justice Fletcher allowed both claims of 
privilege. A suggestion was, however, made in cross- 
examination on behalf of the plaintiff that the Govern- 
ment claimed this privilege because it knew that the 
documents would, if produced, falsify the defence and 
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that it did not, to use counsel’s word, “ dare ”, there- 
fore, to produce them. The question in wliich this 
unfounded suggestion that Government was assisting 
a case known by it to be false was made was a scandal- 
ous one and was very rightly disallowed by Mr. Jus- 
tice Fletcher. The supposition is not be tolerated 
that the Government of this country, one of whose 
functions i.s to administer Justice through the very 
Court in which this accusation was made, was itself 
party to a consihracy to defeat the Just claims of the 
plaintiff by wrongfully withholding that which, if 
produced, would establish the falsity of a defence of its 
officers which they had further aided by public money. 
The suggestion serves, however, as a leading sample 
of the reckless and unfounded charges which have 
been made throughout this case. 

On this point of privilege another matter must be 
noted ; when a document is in fact privileged no 
adverse inference can be drawn from its non-produc- 
tion, for to allow this would be in fact to destroy the 
privilege. This rule applies as regards the party 
claiming privilege. A fortiori, where, as here, privi- 
lege is claimed by a third person, no adverse inference 
can be drawn against any party to the suit in conse- 
quence of such claim and allowance of privilege. The 
learned Judge, however, when dealing with the evi- 
dence, notes that the confidential diary was not pro- 
duced, with the apparent object of drawing an adverse 
inference therefi’om. If further the suggestion was 
that the confidential diary had been kept back the 
appellants have rightly contended that such an infer- 
ence was prejudicial to them. The defendants do not 
represent the Government, though being its officers 
the costs of their defence are, I understand, borne by 
it. They are sued personally for their own alleged 
personal wrongs. Had they been the parties claiming 
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and allowed jirivilege, no adverse inference could be 
drawn against them. But they are not. They in fact 
complain that the decision of the Government not to 
jiroduce these documents has hampered them in their 
defence. In particular it is claimed that the produc- 
tion of the Maulvi’s confidential diary would have 
helped to establish, as I think it might, the authenti- 
city of the informer’s reports wliich have been 
challenged. The learned Judge further allowed the 
claim of privilege for which the Evidence Act, section 
125, provides, but has yet in several instances drawn 
inferences adverse to the police defendants by reason 
of the non-disclosure by them of the source of their 
information, the subject of the privilege. The learned 
Judge’s comments were, in my opinion, not open to 
him. It must be of course first determined whether 
there is a privilege or not. But it is obvious that 
after the Court has once held that a document or 
subject-matter of enquiry is privileged, with the 
result that the other party cannot compel production 
or answer, the comment is not then open to the Court 
that the party to whom privilege has been allowed 
has not done or said that which the law and the Court 
have said he cannot be compelled to do or to say. I 
will only add as regards section 125 of the Evidence 
Act that though the section does not in express terms 
l)rohibit the witness, if he be willing, from saying 
whence he got his information, both the English 
authorities from which the rale is taken and a consi- 
deration of the foundation of the rule show that the 
protection should not be made to deiJend irpon a claim 
of privilege being put forward, but that it is a duty of 
the Judge apart from objection taken to exclude the 
evidence. A fortiori if objection is taken, it cannot, 
since the law allows it, be made the ground of adverse 
inferences against the witness. 
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Tlie learned Judge, in dealing with the evidence 
o£ the witnesses for the defence, in more than one 
place says that it is a matter of comment how 
Lai Mohan W'as able to discover them. The law, liow^- 
ever, for the i>urposes of the administration of jmstice 
provide.s that a police oflicer shall not be comiJelled to 
say whence he got any information as to the commis- 
sion of an offence (Evidence Act, .section 125). The 
protection does not depend upon a claim being made, 
and it is the duty of the Court, apart from objection 
taken, to exclude stich evidence. Here, moreover, the 
witness claimed and was allowed privilege. Thi.s 
being so, it was not in my opinion open to the Court 
which allowed the privilege, to draw inferences 
adverse to the case which the witness was called to 
support because that did not ai^pear on the witnesses’ 
evidence which the law had iDrotected from disclosure. 

I next pass to the arrest of the plaintiff. The first 
question which arises is whether Mr. V’eston was in 
law justified in effecting that arrest. Section 5 of the 
Explosive Substances Act (VI of 1908) enacts that 
a person who knowingly has in his possession or 
control an explosive substance under such circum- 
stances as to give rise to a reasonable suspicion that 
he does not have it in his possession or under his 
control for a lawful object, is punishable unless he 
shows that he had it in his possession or control for a 
lawful object. Therefore, once it is established that a 
person has under .such circumstances in his po.ssession 
or under his control an explosive substance, the 
statute casts the onus on him of proving that he had it 
in his possession or control for an innocent -purpose. 
Section 6 of the same Act deals with abettors. Any 
person who by money, provision of premises, supply 
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Wbston soi'y to ttie commission of any offence nncler the Act, 
AND OTiiuns ig punishable in the same way as if he had committed 
Peary the offence itself. 

Mo han P ass. question then is whether the bomb must 

WooDEORFE be taken to have been in the plaintiff’s possession or 
control. The bomb was not found in any place in the 
separate and exclusive possession of any other person 
than the plaintiff. It was found in the boitaJchana, a 
common room in possession of tlie family, by whom it 
was used and to which they all had access. As pointed 
out in Queen-Empress v. Sangam Lall (1) where 
articles are found in a house in such a place or places 
as several persons living in the house may have access 
to, there is no presumption as to possession and 
control that those articles are in the possession or 
control of any other person chan the karta or house- 
master (in this case the idaintiff). This case was 
followed in the criminal appeal of Santosh against his 
conviction to this Court. Tliere the Chief Justice said : 
“ Had the bomb been found in Santosh’s room when 
the search was made there, this might have been fair 
ground for imputing to him possession or control 
within the meaning of the Act. But the discovery in 
the hoitakhana, a place equally open to others, taken 
by itself points no more to possession or control in 
Santosh than in the others who had equal access with 
him to this place.” The judgment in appeal also 
holds that in such a case the karta or managing head 
of the family is primA facie, responsible. But in this 
case the learned Judge holds that he was not, and as 
the Appeal Court held that the discovery of the bomb 
in the hoitakhana did not indicate an exclusive 
possession by Santosh, it follows according to the 
judgment that the bomb must be deemed to have been 
(1) (1893) I. L. H. 16 AH. 129. 
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ill tlie po.ssession of nobody, ndd nobody wa.s liable to 
account for it. But if the llonib was there, it was weston 
obvious that someone wa.s acpouutable for it. The Othees 
grounds for this conclusion are! fcliat the police, having pbary 
acted on information showing tlhat the article was in iVto HAw P ass, 
the exc]u.sive possession of Slintosh, they were not wqodkopfe 
entitled to arre.st the iilaintiff merely on the ground 
that tJie bomb was in fact found in a public I'oom in 
the house of which he was the owner. The answer, 
however, in the first place ifl that this does not 
correctly represent the informatipn wdiich the police 
had. The reports, it is true, tllo not mention the 
plaintiff and show that it was Suutosh who took the 
bomb to the house. The reiiorts do not state that the 
plaintiff had no responsibility, nor do they, nor could 
they, state that after the bomb was taken by Santosh 
to the house it remained in his exclusive possession. 

They deal with the movement of the bomb only 
during the peiiod antecedent to that act. What they 
say is that the bomb was taken by Santosh to tJie 
hoitahhmia, a room which is a public room, where it 
was found. And for a finding in such room the owner 
of the house was responsible. It is quite pos.sible that 
information may show that an explosive substance is 
taken to a house by a particular person, and that when 
it gets there another person may also become liable 
for its possession. The bomb having been found in 
what is by law the plaintiff’s possession, the latter 
was called upon to account for such possession, though 
information showed that before it came into his 
possession it was in the possession of someone else, 
namely, his son, who was also the means by^'which it 
came there. It may well be that a person may take a 
bomb to the house of another and ask the latter to 
keep it for him, and the latter may do so or permit it 
to be kept in a place which the law deems to be his 
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ca.stod.y. In short, the finding of tlie bomb in the 
Wbstos possession or control of another Justifies his arrest. . 
AKD Others learned Judge, however, next holds that the 

Peary arrest was not justified as the pleadings show that the 
Mo hakD ass. clefendants did not arrest the plaintiff as the owner of 
WooDROifFE the house under section 5, but as an accessory iruder 
section 6, of the Explosive Substances Act. He is of 
opinion that a different defence has been setup to that 
raised in the pleadings. Had this been so, I should 
have been ill-disposed to shut the defendants out on a 
merely technical plea, seeing it in no way affected the 
evidence which the plaintiff had. given or might give, 
and that the plaintiff has shifted his own case from that 
stated in the plaint throughout the whole trial. In 
my opinion, however, the learned Judge’s finding is 
not justified. 

In the first place it is, in my opinion, immaterial in 
this case under what section of the Act the arrest was 
made, if, in fact, the circumstances were such that the 
Act justified arrest. If a person were arrested, say, on 
a charge of theft, but it turned out that he shotild 
have been arrested for criminal misappropriation, it 
seems (o me, apart from any question of surprise and 
the necessity for calling any particular evidence, to be 
hardly possible or sensible that he could bring a suit 
for malicious arrest, claiming Ks. 10,000 or other 
damages saying; “it is quite true you could have 
arrested me for criminal misappropriation, but as you 
did not and pursued me for theft, I want my damages, 
because, though liable in fact to ai-rest, the warrant 
was issued under the wrong section.” Such a conclu- 
sion., would, it appears to me, stultify the law. I may 
cite in this connection the observations of Mr. Justice 
. Harington in Glarhe v. Brojendra Kislwre Roy 
Ohouodhury (1) the appeal in which has recently been 
(1) (1909) I. L. B. 36 Oalc. 433, 461. 
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decreed by the Piivy Council : “ Iii the course of the 
argument there was some discixssion as to which of 
these Acts the defendant ixurported to act under ; that 
to my mind is of very little importance ; the defendant 
is entitled to call in aid any statute which justifies 
his action quite irrespective of whether it was present 
or not to his mind, when he made the search.” The 
present case is not even one of diSerent Acts, but of 
different sections under the same Act. It is, however, 
unnecessary to decide this question in the present 
suit as the learned Judge is in ei'ror in suixposing 
that the warrant was under section 6 and not under 
section 5. 

The learned Judge, however, gave effect to this 
belated argument and has held that notwithstanding 
the application for arrest, warrant, and proceedings 
were under sections 4 and 5 ; that the plaintiff himself 
stated and understood that he was being proceeded 
against under sections 4 and 5, and that his counsel at 
the trial iproceeded on the same basis — the defendants 
were not entitled to say that they acted under sections 4 
and 5, because they are held to have pleaded fapparent- 
ly in ignorance of the plain facts), that the plaintiff 
was arrested as an accessory under section 6. There 
is no mention of that section ixi the written statement, 
but the learned Judge reads the reference to accessory 
as implying action under that section. The word 
accessory is, however, there used not with reference 
to the warrant but to the information which the jmlice 
had received prior to the application for a warrant. 
It was thought that that information, coupled with the 
circumstances of the case, including the fact of the bomb 
being in the house, of which the plaintiff was owner, 
raised a reasonable suspicion again.st the plaintiff that 
he was fully aware of what was being done. The 
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application for the warrant was actually under sections 
4 and 5 and against the plaintiff as owner of the house. 
If the proceeding had been under section 6 presum- 
ably the written statement would have so said. It 
could not have done so, however, unless the gentle- 
man who drew it had never seen the application, 
warrant, and proceedings in the case, including the 
plaintiff’s own petition. However this be, it is plain 
that an enmneous statement in the pleadings (assum- 
ing that for the sake of argument, though not holding 
that there was one) cannot overcome the actual fact 
apparent on the face of the record and admitted by the 
plaintiff himself and his counsel. The latter should 
not (after having dealt with the case as one under 
section ,5) have been permitted to shift his ground in 
the last stages of the case, in reply. I hold that it is 
established beyond all doubt that action was taken 
under sections 4 and 5 and not section 6, and that the 
defendants are not precluded by anything in their 
pleadings from avowing that which is plainly the fact. 
If, as I have found, the defendants Ve re not responsible 
for the bomb, then section 5 Justified the arrest of the 
plaintiff on its discovery in his house. In fact, Mr. Dutt 
is recorded as having said in the first Court that “if 
the plaintiff had been arrested on the 8th July nothing 
could have been said and this for the reason that the 
plaintiff was the owner of the house. His case then, 
and until he shifted it in reply, was that his client 
should (if the defendants’ case be true) have been 
arrested on the 8th July, but the fact that he was not, 
but later on, on the 23rd, showed that Mr. Weston 
had no bond fide belief in his right to proceed against 
him as the owner of the house. 

Mr. Dutt who personally cross-examined the 
witness Paramananda who was making charges 
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against liim, suggested to him that Mr. Weston, 
in concert and conspiracy with the Manlvi and Mr- 
Hadrill, pnt up this witness to tell a false story, and 
either forged or put forward this document know- 
ing it to be forged, which suggestion the witness 
denied. This suggestion was supported by another 
tiiat Mr. Hadrill and the counsel then appearing for 
the Crown, were putting up with Mr. Weston and that 
the witness Akshoy Pal was there also. As in other 
cases, an attempt has been made before us to show 
tiiat what was suggested was not that which the 
question put obviously meant, and that there was no 
chai’ge against tlie defendants of fabricating this 
document, or using it, knowing it to be fabricated. 
Tills explanation I do not accept. The Advocate- 
General subsequently took exception to the examina- 
tion. Prom that discussion it appears that the charge 
was understood and stated to be one of procuring false 
evidence and fabricating a document, or using as 
genuine a document known to be forged. Instead of 
counsel for the plaintiff at once rising and saying that 
“ this is not our charge ”, they acquiesced in it and 
stated that they accepted full responsibility for it. 
In examination-in- chief Mr. Weston was examined as 
to the charge, which wuis specifically stated. Again, 
counsel for plaintiff acquiesced in the charge being as 
then stated. Again, according to the transcript, Mr. 
Dutt repeated his accusation of fabrication when Mr. 
Justice Fletcher pointed out that it had not been put to 
Mr. Hadrill, nor, I may add, to Mr. Weston, in cross- 
examination. And the learned Judge in his judgment, 
while holding the document to be a forgery, added : 

“ But while saying this I am satisfied on the evidence 
that there is not the slightest ground for suspecting 
that either Mr. Weston or Mr. Hadrill had anything 
to do with it, nor did they in any way suspect that it 


1912 


Weston 
AND Othebs 

V. 

Peaky 

Mohan Dass. 

WOODKOFEB 

J. 



928 


INDIAN LAW REPORTS. [VOL* XL. 


1912 

Weston 
AND Others 

V. 

Peary 
Mohan Bass. 

WOODROFEB 

J. 


was not a gemiine document.” An application was 
made to Mr. J. 0. Dutt, attorney for the plaintiff, to 
state the grounds on which this question was put, hut 
Mr. J. 0. Datt replied that he was advised not to 
answer. An application to the Court hy Mr. Hadrill for 
an enquiry was refused, the matter being pendente lite. 
Before us the matter has been put in this form, namely, 
that the document was imt forward at the instance 
of Mr. Weston, though Mr. Bose says whether Mr, 
Weston had knowledge that t]ie document was forged 
he “ cannot say ”, nor can he say that the document 
was made at the instance of Mr. Hadrill. In my 
opinion, this is not a creditable manner of dealing 
with the question. In the first place no attempt 
should have been made to deny that the charge made 
was that which appears on the face of the question ; 
which was understood and stated without objection 
by counsel for the defence ; which was put to Mr. 
Weston without objection ; which was repeated in 
express terms by Mr. Dutt in his reply ; and which 
was so understood by the learned .Judge who rejected 
it. Secondly, the learned Judge having found, as the 
fact is, that there was not the slightest ground for 
the charge, learned counsel should frankly have with- 
drawn it and then stated to the Court the grounds, if 
any really existed, on which Mr. Dutt considered 
himself justified in putting it. 

Such grounds as have been put forward by Mr. 
Bose (for Mr. Dutt has not himself attempted to justify 
his charge) are no gromrds whatever for the charge, 
which should never have been made. Mr. Grarth has, 
in consequence, asked xis to refer Mr. Dntt’s conduct 
in preferring this unfounded charge, to the Court, for 
consideration whether action should be taken against 
counsel in respect of it. .1 do not, however, propose 
to do so ; notwithstanding the number and reckless 
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character of other unfoxinded charges, exceeding any 
in my experience, which have been xnade in this suit, 
because I think that, with this expression of oisinion, 
this case, wiiich lias already occupied enough of the 
imblic time, should in all its aspects now come to a 
close. I wish, however, to add some observations to 
wluit I have said. After this charge had been made 
the Advocate-General requested the Court to ask Mr. 
Dutt whether he made the charge on instructions, 
and if so, on whose. Mr. Justice Fletcher appears 
to have considered that he was not entitled to do that. 
In my oiiinion the Court is so entitled, and that were 
this not so, it would be powerless to jirevent that 
abuse of cross-examination which the law directs. 
Instructions to counsel further are only privileged in 
the sense of being protected from disclosure to the 
opponent. There is no privilege as against the Court. 
If the latter calis for written instructions it cannot 
obviously use them as evidence in the cause which is 
tried, and for the purpose of such trial would have 
to treat them as confidential. They could, however, 
in my opinion, be called for then and there, and be 
used after the trial on the determination of the 
question wliother disciplinary action should be taken 
against counsel by the Ftill Court to which the matter 
would then have to be referred. If the Court were 
shorn of this power it might not be able to take such 
action in a class of case which most justified it. The 
learned Judge also appeared to think (see interlocutory 
judgment not printed, dated 2nd February 1911) that 
he was prevented from acting by reason of the fact 
that the question reflected not on the witness but on a 
third party, and that section 150 of the Evidence Act 
must be referred back to section 146 which, in the 
opinion of the learned Judge, had no application. I 
am myself not prepared to hold that, even if section 
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1912 146 did not apply, tlie Court could not do that which 

necessary for the effective exercise of its disciplL 
AND Others jiary powers over advocates ; but I "may further point 
Peary out that even on a strict reading of these sections, 
Mo han P ahs, g^ection 146 did apply, for the question, though it did 
WooDROEFE reflect on third parties, also reflected on the witness. 

I wish further to add that in my opinioji it is not 
sufiS-Cient even to plead instructions. Counsel have a 
responsibility in the matter, and are not justified iir 
mating serious charges of fraud and crime unless they 
. are personally satisfied that there are reasonable 
grounds for putting them forward. 

In connection with this question of cross-examina- 
tion, which appears to have been often conducted 
both in form, manner and tone in an insulting and 
provocative way, I notice that Mr. Dutt claimed to be 
entitled to regulate the civility which he should 
extend to a witness. On an objection by Mr. Gregory 
to the offensive tone of Mr. Dutt’s examination of 
Captain Weinman, he is recorded as saying : “ I have 
been more civil than he deserves.” I see no ground 
for this observation in the evidence, and provocative 
remarks of this kind to witnesses should be disallowed. 
On another similar objection, in the case of another 
witness, the Court is reported to have remarked that it 
must allow some latitude to counsel. In my opinion, 
no latitude should be allowed in such matters at all. 
The cross-examination also contains a large number of 
unfair and misleading questions. When, moreover, 
counsel puts it to the witness that he may take a state- 
ment from him, or otherwise states the case, care should 
be taken to see that the witness may not have ground 
for thinking that his confidence has been misplaced. 

It is obvious that the fact that a third party was 
kicked (if the story be true) on the 11th August, has 
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no bearing on tlie issue wliotlior the defendants jmt 
a bomb in the ijIaintiiFs house prior to the 8th of the 
preceding July, or arrested without cause the plaintiff 
on the 23rd of that month, howeyer reprehensible in 
itself such savagery would be. Objection was also 
taken to the reference which the learned Judge says 
be made after the trial was over to some medical 
works not stated. The objectio]i is well founded, for 
whatever a Court relies on should be made knowm at 
the trial to the parties, so that they may have an 
opportunity of adducing evidence or argumeiit on the 
j)oint: Durga Prasad Singh v. Earn Dogal G/um- 
dhuri (1). 

I now deal with the question whether Mr. K. B. 
Dutt, should have accepted a retainer in this case; 
whether he should have been called as a witness ; 
and what is the effect of his not having in fact been 
called. Though these matters raise questions of 2>ro- 
fessional conduct, I am not dealing with them siniidy 
on this ground, but because they have a most import- 
ant healing on the decision of this case. Objection 
was taken before Mr. Justice Fletcher to Mr. Dutt’s 
apiiearance as counsel in this case on the following 
main grounds : — That he had a personal interest in, 
and had in fact “ engineered ”, the case ; that he had 
a personal knowledge of the facts of the case ; that 
he was a projier and material and, indeed, necessary 
witness to facts in the case; that having been con- 
cerned in preferring charges he should support them 
by his testimony; and that both witnesses and counsel 
would he embarrassed by his appearance, the more 
particularly so as serious charges, such as bribery, 
were personally made against him. The learned 
Judge overruled these objections in the following 
(t) (1910) I. L. E. 38 Ca'c, lf)4. 
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passage : — “ It was made a matter of deliberate and 
Weston Unrestrained attack on Mr. Dutt that he had not gone 
ANB Othnrs iiito the witness-1)ox. Mr. Butt has himself explained 
Peary the reason of his abstentiou, and that reason appears 
Mo han P ass, jjg satisfactory. His client, in whose favour 

WoooEOEKE his testimony would have been given, With full 
^ ■ knowledge of this, saw fit to retain him as his counsel, 
and it cannot be suggested that there was anything 
improper in Mr. Butt’s accepting the retaiiier.” 

I will deal first with the question whether 
Mr. Butt should have appeared as counsel in this case. 
Mr. Justice Fletcher is of opinion that it cannot be 
suggested that there was anything improper in his 
doing so. I should have myself, in the absence of any 
other authority, thought that under the circumstances 
of this case to which I shall refer, it was not jiropor 
I am, however, fortified in this view by the answers 
which were given by the Bar Ooxincil to certain 
questions put to them on this very matter, and in 
respect of this very case. We have referred to the 
Bar Oouncil’s report with the consent of counsel on 
both sides. It will be found set out in 16 0. W. N., 
XL VI. Their decision is of course not binding on 
us as Judges. But the Bar Council are the recognised 
authority on all matters of professional conduct and 
etiquette affecting counsel, and their opinion therefore 
is of the greatest weight and value. Their reply to 
the questions put to them was this : (i) If counsel 
knows or has reason to believe that he will be an 
important witness in a case he ought not to accept 
a retainer therein, (iij If he accepts a retainer not 
knowing or having' reason to believe that he will be 
such a witness, but at the opening or at any subse- 
quent stage before evidence is concluded it becomes 
appa,rent that he is a witness on a material question 
of fact, he ought not to continue to appear in the ease 



VOL. XL.] CALCUTTA SEKIKB. 


033 


imle.H.H he cannot retire witliont jeopurclising the 
iiitercstH of his client, (iii) If coun.sel knows or lias 
reason to believe that his own i)i'ofessional conduct 
on matters out of which the action arises is likely 
to be impugned in the case, he oixght not to accept 
a retainer, (ivj If he acceijts a retainer not knowing 
or having reason to believe that his own professional 
conduct in such mattei’S is likely to be ixnpugned, 
but finds in tlie course of the case that it is so 
impugned, he ought to adopt the, same course of 
conduct as is mentioned in clause (ii) ante, (v) In 
either of the cases mentioned in clauses (ii) and (iv), 

■ there is no rule of professional ethics which debars 
counsel, if he continues to act as counsel in the case, 
from going into the witness-box and being cross- 
examined. 

I agree with this opinion. The question then is 
whether Mr. Dutt does not come within rule (i), and 
of this, on the facts, there is, in my opinion, no 
question. Mr. Dutt is, I believe, one of the leading 
citizens of Midnapore and an old resident thei-e, where 
he is, or was, the Chairman of its Municipality. He 
has also engaged in politics, was Chairman of the 
Midnapore Conference, and the chief of what is called 
the “Moderate” section of Nationalist ijoliticians. 
His position is set out in the statement which he 
made under section 161 of the Ci’imina I Procedure Code 
to the defendant Lai Mohan Guha. Mr. Dutt took 
some part in what are called swadeshi cases. He 
must be, from his position, of coutse, well aware of 
the political condition of Midnapore, and the ins and 
outs of Nationalist politicians, whether Moderate or 
Extreme, in the district. He was himself implicated 
in the informer Laha’s reports as being a member of 
the so-called “bomb conspiracy”. It is in evidence 
that from the 9th July to the 23rd July the plaintiff 
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consulted him almost daily, and reported to him what 
was being done as regards his son in prison, the 
alleged misdoings of the police, as also the plaintiS’s 
own alleged conversations with Mr, Weston in parti- 
cular ; and this is extremely important, he was, 
according to the plaintiff, told that Mr. Weston had 
declared to the plaintiff that he knew him to be 
innocent, that lie need not be nervous, but had not- 
withstanding told the iilaintiff that he would arrest 
him if he did not get his son to make a confession 
which the plaintiff understood Mr. Weston to know 
to be a false one. Mr. Dutt was one of the spokesmen 
of the alleged grievances of Midnapore at the visit of 
Mr. Maddox on the 4th August, 1908, If we are to 
believe Maity he can also speak to the fact that 
Mr. Weston sent more than one chit to the plaintiff 
and the contents of them. He was present at the 
Pleaders’ Library on the 15th August when Ashutosh 
made his alleged revelations about the police. On 
the 16th August he telegraphed and thereafter com- 
municated with Government on the subject of the 
alleged misconduct of the police. He appears. to have 
been concerned in the jireparation of the statements 
of witnesses sent to Government against the police on 
the 27th August. He is said to have directed that 
note-books should be kept recording complaints against 
the police. He was present as counsel on the 31st 
August, when it is alleged that the Court was of set 
purpose kept by him in ignorance of the fact that his 
clients were filing petitions of retractation of con- 
fession. He is concerned in the subsequent x)i’Oceed- 
ings. He was present as spokesman and gave evidence 
at Mr. Macpherson’s enquiry. He is said to have 
had information of a large number’, if not all, of the 
principal incidents in this case, such, for instance, 
as the alleged kicking of Surendra, and to have had 
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personal knowledge as to othens. He is charged with 
having written a letter oiEering a bribe to the witness, 
Akhoy Pal, and is alleged to have bribed a large 
number ol other witnes.ses in the case. In addition 
to his own personal interest, a nninber of the actors 
and witnesses in this case are Mr. Diitt’s relations or 
connections, snch as Madhn Sudan Liitt in charge 
of the room where the bomb at Saroda Dutt’s house 
was found, Rash Behary Ghose, who Mr. Justice 
Fletcher thinks sent the “ stabbing portrait ” to 
Mr. Weston threatening his life, Sreenarain Pal, 
iiuidicated by the reports, Jogjiban, an accused in 
the Arms Act case and the Midnapore bomb con- 
spiracy case, Santosh Dass, the latter’s mother-in- 
law, and Nibaran Chunder Mitter. The circumstances 
point to his having an interest in, and having 
taken an active, and I think leading, part in the 
institution and prosecution of this suit which re- 
presents in effect his own claims and grievances and 
those of others. It is not necessary, therefore, to go 
into every detail. It is sufllcient to say that Mr. Butt’s 
name crops up in every part of the evidence either as 
the person directly concerned, or as having personal 
knowledge of the facts, or as being in a position to 
corroborate them. 

It is obvious that, under these circumstances 
Mr. Butt must have known that he w^as an important 
witness in the case, and it wms therefore not proper of 
him to have accepted a retainer in the action. I wish 
to add a refeience to a decision of this Court. One of 
the results of Mr. Butt’s appearance was this — that he 
had to examine and cross-examine as to matters on 
which he had personal knowledge, such as alleged 
conversations between him and the witness. And 
he actually cross-examined a witness who made 
charges of personal corruption against himself, a most 
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unseemly spectacle. In the decision to which I refer, 
which is unreported, Iti the matter of certain Counsel, 
(4th August 1908), the Full Bench observed as to the 
unprofessional and objectionable character of counsel 
cross-examining a witness as to facts within his per- 
sonal knowledge. Sir Francis Maclean, 0. J., then 
said, delivering the judgment of the Court : “ I agree 
with what has fallen from the Advocate-General, that 
the effect upon the minds of a jury of a cross-examin- 
ation conducted in this method might prove injurious 
to the administration of justice.” The Chief Justice 
here refers to its effect on the jury, but as I will later 
show, the fact that Mr. Dutt has conducted this case 
has had ^prejudicial effect on the mind of the learned 
Judge. The Chief Justice continued : “ Suppose for 
a moment that a leading advocate were in cross- 
examination to put to the witness in the box a question 
of this sort, — ‘ Why did you not tell me so and so, and 
so and so?’ The possible effect upon the mind of the 
jury might be that they might regard the suggestion 
of counsel as being pitted against the statement of the 
witness, an entirely fallacious view, with the result 
that, in consequence, they might disbelieve the latter. 
The Chief Justice then considered the effect which 
might be produced upon the mind of the witness him- 
self; how such an examination might be very embar- 
rassing and conducive to his giving answers he might 
not otherwise have given. To these I add the obvious 
embarrassment of counsel on the other side in 
examining or cross-examining to personal charges 
against their opponent. The objection, I may lastly 
add, was not removed by Mr. Dutt saying instead of 
“ Did I not do so ? ” “ Did I not say so ? ”, “ Did not 
Mr. K. B. Dutt do or say so ? ” 

I next deal with the question of whether, having 
accepted such a retainer, Mr. Dutt should nevertheless 
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have gone into tlie witness-box.' Mr. Jinstice Fletcher 
then says : “Having done this (that i.s accepted the 
brief) it wa.s in strict accordance with tlie rule of 
I)rofes.si onal ethics of almo.st universal apirlication, 
that, having taken up the position of an advocate, he 
should refrain from testifying at a trial which was 
being conducted by him. ’ The learned .ludge places 
the matter too high, as ainoiigst other matters a refer- 
ence to clause 5 of the Bar Council’s report shows. 
There is nothing necessarily unprofessional in counsel 
giving evidence in a case in which he appears as such. 
Thei'e have been several cases, both in England and 
this country, in which this course has been taken 
without objection. Two unreiJorted instances ai-e 
noted in Sethna v. Mirsa' Mahomed Shirasi (Ij. It 
is true that in that case Mr. Justice Beaman held 
absolutely that the Court would not allow counsel 
conducting cases to give evidence oir behalf of their 
clients in respect of matters with which they were 
acquainted before they were retained, but that they 
jiiight do so as regards matters occurring after tlieir 
retainer. But such decision is, in my opinion, erj'one- 
ous It omits to notice that Stones v. Byron (2), and 
Deane v. PacJcwood (3), were not followed in Oohhett 
V. Hudson (4). It is opposed to Mr. Inverarity’s 
case, which the learned Judge cites. Considered as 
a rule of .absolute exclusion, as opposed to an 
expression of opinion of what is desirable, the decision 
is in direct conflict with the Evidence Act, and 
both with the Pi'ivy Council decision to which I next 
refer, and the opinion of the Bar Council regulating 
questions of professional conduct above cited. The 
learned Judge who decided that case failed to dis- 
tinguish between competency and the opinion that 

(1) (1907) 9 Bom. L. R. 1044. (3) (1847) 4 Dowl. & L. .395 n. 

(2) (1846) 4DowI. & L. 393. (4) (1852) I E. & B. 11. 
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1912 as a general rule it is desirable that the same person 

Wss’fON should not be both advocate and witness. In the 
AK« Otukrs Privy Council decision, Corea v. Pevi'is (1), a gentle- 
PEAia man named Schroder was examined as witness, though 
Moi ias P ass, colinsel in the case. The .Judicial Committee did not 
WooDEOFFB disapprove of this as contrary to the professional 
ethics of which Mr. Justice Pletcher sj^eaks, but on 
the conti-ary there stated that counsel had been 
properly examined. 

The true rule in such matters is, in my opinion, 
as follows. Counsel though they may be engaged in 
the case are in law competent to testify whether the 
facts in respect of which they gave their evidence 
occurred before or after their retainer [see s. 118 of the 
Evidence Act, and Cohbett v. Hudson (2)]. The Court 
has no authority to exclude such evidence if tendered. 
It is not in all cases a breach of professional ethics for 
counsel retained in the case to give his evidence in 
'» it. -There are cases in which he properly may, and, 
indeed, should do so. At the same time it is recog- 
nised by both the Court and the px'ofession that, as a 
general practice, it is undesirable, when the matter to 
which counsel deposes is other than formal, that they 
should testify either for or against the party whose 
case they are conducting. In Judging the matter from 
the point of view of what is desirable as opposed to 
what is legal, much must depend on the circumstances 
of each case. In the present case having regard to 
Mr. Butt’s interest in the proceedings, the fact that he 
has taken pai’t in the events referred to in them, and 
has both personal and reported knowledge of a very 
large number of the facts testified to ixx the evidence, 
it was in a high degree undesirable that he should 
have been both counsel and witness. The real objec- 
tion in Mr, Dutt’s case is that he was counsel in the 
C) [1909] A. 0. 649 ;'14 C. W. N. 86. [(2) (1852) 1 E. & B. 11. 
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ease- and not, tliereforo, as lie would properly otherwise 
have been, a witness. I may added that Curry v. 
Walter (1), to which Mr. Bo.se referred, lias no bearing. 
There counsel was subpoenaed to prove what had been 
stated by him on motion in Court. The Court -was of 
opinion tlvat on such a matter counsel should not be 
called, but that the xjarty should prove it by other 
means, or witne.sses who aj‘e present; but it should be 
at the option of the counsel whether he would give his 
testimony or not. The Court therefore decided that 
it was not obligatory on counsel in such a matter to 
give evidence, though he might do so if he liked. It 
did not decide that he could not give evidence. It is 
further of no authority in this country where counsel 
must obey a subpoena to give evidence, as any one 
else must do. 

The next point (which is the material one here) is 
whether the appellants were entitled to ask the learned 
.Tudge to draw inferences adverse to the plaintiff from 
the fact that Mr. Dutt had not been called. This they 
were clearly entitled to do. If it be a fact that under 
the circumstances of this case Mr. Dutt could not 
proi)erly have been both counsel and witness, those 
circumstances also show that it was improper of him 
to have been counsel at all. And if he were not 
counsel, there can be no possible question but that he 
was a material and necessary witness. It was not 
open to Mr. Dutt to act in breach of a professional 
rule, and then to plead the facfof such breach both as 
a reason why he could not be a witness and also why 
adverse comment should not be made upon the fact 
that he wms not a witness. If it be that as counsel he 
ought not, xrnder the circumstances of this case or 
otherwise, to have been a witness, then it was the act 
of his client which made Mr. Dutt counsel, and he 
(I) (1796) 1 Esp. 456. 
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cannot i)lead liis own act against such comment. If 
Mj-. Justice Fletclier’s view were correct, then if a 
litigant is aware that a particular counsel has know- 
ledge of a fact which he does not wish disclosed, or 
that such counsers evidence if given would contradict 
him, he has only to retain him and then say to the 
Court: “You must not draw inferences against me, 
because I do not call the man who can speak to the 
facts which I ask the Court to believe, for I have 
made him my counsel.” 

The next question is, what is the' nature of the 
inference which should be drawn from the fact that 
the plain tifiE has put forward Mr. Dutt as his counsel 
and not as his witness? The learned Judge says: 
“ Mr. Dutt has himself explained the reason of his 
abstention (from the witness-box) and that reason 
ap23ears to me to be satisfactory.” What those reasons 
were are not stated, and the learned Judge has there- 
fore not jdaced us in a position to appreciate them. 
But if those reasons were that Mr. Dutt had not in 
fact personal knowledge of the facts, or were a state- 
ment of the extent to which he was concerned in 
those facts, or as to the nature of those facts, such a 
statement being in the nature of evidence should have 
come from him in the stand, and not from his place at 
the Bar. The learned Judge next says : “ His client, 
in whose favour his testimony would have been given, 
with full knowledge of this fact saw fit to retain him 
as his counsel.” How and on what grounds coirld 
the learned Judge assume, as he here does, that had 
Mr. Dutt been a witness, which he was not, his testi- 
mony would have been given in favour of his client ? 
This observation indicates the danger to which 
Sir Francis Maclean, C.J., in the case above cited, 
referred, namely, that inferences unsupported by ,the 
evidence of counsel himself may be drawn from his 
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mere appearance in support of a cause of the facts of 
■which he is alleged to haA’^e personal knowledge. So 
far from the inference being what the learned Judge 
states, it is precisely the other way. The learned 
Judge has himself correctly stated the rule when 
dealing wdth the defendants’ case, viz., that evidence 
which could be and is not produced would, if pro- 
duced, be unfavourable to the person who withholds 
it. The same rule apidies to Mr. Dutt, for whether 
he could or could not as counsel have given evidence 
in this case, he should not have been counsel, and 
could and should have given evidence for the reasons 
I have given. 

On this matter it only remains to indicate on what 
iroints such presumption should in this case work. 
It works as regards every one of the facts, to the 
chief of which I have alluded, in which Mr. Dutt was 
himself an actor, or had alleged personal or reported 
knowledge. I need not repeat them here. They ai-e 
also mentioned in detail in the evidence. I only say 
here that in my opinion the most hnportant points 
ajGfected by this presumption are the alleged reports 
made to Mr. Dutt between the 8th and 2Brd July as 
to the alleged couduct of Mr. Weston and the police, 
subsequent information oil the same points received 
by him, the circumstances leading to the institution 
of this suit; and matters in the suit itself, such as 
the incident of the Slst August which Mr. Dutt, wdio 
was then counsel, makes the basis of a charge of 
dishonesty against the defendants and the presiding 
magistrate, Mr. Nelson. So far from presuming, as 
the learned Judge does, that Mr. Dutt’s testimony on 
these and other points would have been in favour of 
his client, I jiresume the other way, and the learned 
Judge might have himself so found if Mr. Dutt had 
gone into the stand. One of the chief grounds on 
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confession from his son. These conversations are said 
to have been reported to Mr. Dntt at the same time. 
, Is It to be conceived that if Mr. Datt had been told 
about these at the time it would not have been of the 
first importance that this should be proved ? Would 
nof' Mr. Dutt have been called to give that inesninp- 
tively independent evidence which the suit now 
lacks ? I assume that Mr. Dutt was not called because 
he could not corroborate the plaintiff, or his case, 
on this, or other points. Had he done so, it would 
have been necessary for him to exi)lain Jiow lie did 
not mention the subject of the alleged reiiorted 
conversations to Mr. Maddox on the 4tli August, but 
had, on the contrary, no complaint to make against 
Mr. Weston; how he did not mention it in Ins letter 
to Government of the 27th August; how it finds no 
place ill the subsequent proceedings, and does not sec 
the light of day until this suit, and tlien, after 
Bonomali’s charge had failed, it is put forward as the 
basis of the new case on which the suit has been 


decreed. 

In this connection I desire, in justice to counsel 
for the appellants in the first Court, to deal with 
another matter. Mr. Justice Fletcher, who has, in my 
opinion erroneously approved of Mr. Butt’s conduct, 
has, on the other liand, in my opinion, passed an 
undeserved judgment on the conduct of counsel for 
the defence. After having observed that Mr. Butt had 
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followed the rule of profe.sslonai ethics, he continues : 
“ I may ob.serve that this rule of professional condnet 
was not, I regret to say, observed by Mr. Butt’s 
, opponent.s.” This observation is based on the fact 
tJiat Mr. Norton called Mr. Gregory (a junior eoun.sel 
in the case) as his witness, and the latter gave his evi- 
dence. Mr. Gregory was called to repel a suggestion of 
Mr. Butt, who in his numerous charges has not spared 
members of his own jjrofession, that Mr. Gregory had 
not in respect of a particular matter, viz., that arising 
out of exhibit 61, j)roi)erly and fairly conducted the 
case before the Sessions Judge, and had attempted to 
keep back the document from the Court. Mr. Gregory 
from his place at the Bar gave his explanation. 
Though not so bound, it was properly open to Mr. Butt 
to accept a statement made in such a matter, and in 
such circumstances, from a fellow member of his own 
profession. He refused and objected to the statement 
being made. Thereupon Mr. Norton put Mr. Gregory 
in the witness-box, when he was cross-examin"ed at 
length by Mr. Butt, who, amongst other matters, thrice 
made to him the misleading suggestion that the 
counsel Mr. Morrison was not jmesent in Court on the 
28rd when A. K. Pal, who speaks to this document, 
was examined, though it is clear from the record that 
he was in fact present. I have already stated what 
in my opinion the genei’al rules are as regards the 
calling of counsel as witness. In my ojnnion 
Mr. Norton was fully justified in calling Mr. Gregory, 
both in protection of the latter’s professional reputa- 
tion, which had been in fact groundlessly assailed, and 
of his own client’s interest. 

In this connection I may cite an observation of 
Sir Francis Maclean, C. J., in the case of Lai 

Bose V.. Nistarini Dassi (1) : “ I can scarcely suppose 
tr (1) (1900) I. L. K. 27 Calc. 428, 439. 
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1912 that any counsel, if he understood that the other side 
Weston were not prepared to accept his stateruent made upon 
AND Others lug word of honour, would not himself ask that he 

Peart • might he allowed to give his evidence in the usual 
Mohan Dass. way.” 

WooDiiOFFB Mr. Norton has also invited our opinion on another 
matter on which the learned Judge has censured him. 
During the examination of the witness Mr. Wilson, 
the latter produced at the request of Mr. H. D. Bose, 
who was cross-examining him, a private pocket-book. 
An irrelevant cross-examination on it followed. The 
book being a private one, Mr. Ncu'ton marked the 
pages to which counsel might refer in respect of the 
subject of his cross-examination, the other pages 
referring to other matters. Mr. Bose, however, looked 
at pages which had not been so marked. On the face 
of it this was highly improper on the part of Mr. Bose, 
and Mr. Norton appears to have naturally expressed 
his opinion strongly to this effect. The leajned Judge 
is, however, stated not to have then and there, as I 
think should have been done, determiJied who was in 
fault. Mr. Bose brought in next day a written 
explanation of his conduct, which the learned Judge 
is said to have refinsed to have gone into, and then 
the matter ended until the judgment, when the learned 
Judge observed as follows ; — “ I may further add that 
I viewed at the time, and still view, with complete 
disapproval Mr. Norton's unfounded and abusive 
attack on Mr. Dutt’s junior, Mr. H. D. Bose.” I do 
not know what the explanation was which Mr. Bose 
offered, and on which the learned Judge refused to 
adjudicate, and I am not therefore, in a position to say 
whether, Mr. Bose was to blame. PrimAfccie and in 
the absence of proper explanation Mr. Norton was 
justified in taking strong exception to Mr. Bose’s 
conduct. The matter might have been decided thep 
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and there, btit as it was not, I cannot say that 
Mr. Norton was open to censure. I may further 
observe that the' jadgment states no grounds on 
which it is based, though the admitted fact that 
Mr, Bose from one cause or another looked at the un- 
marked pages, iii my opinion, called for such grounds. 

It only remains on the questions of fact in this 
case to imt together the different conclusions for 
which my reasons have been previously given. 

The fifth issue raises the question of limitation. 
The Advocate-General contended, and in my opinion 
rightly, so far as regard.s the causes of action for 
malicious arrest and prosecution, that the suit was 
barred. Upon these causes of action the suit should 
have been dismissed in limine. The learned Judge, 
however, stated that he would subsequently bear the 
argument about limitation, and would meanwhile 
hear the evidence. The plaint is not, as the learned 
Judge has stated, a “mofussil pleading,” which 
according to Privy Council rulings of about the middle 
of last century and later (when such pleadings were 
often very imperfect) should not be read too strictly. 
It was no doubt filed in a. Mofussil Court, but is in the 
English form of pleading, and I should say had been 
settled by counsel, as one would also naturally expect 
in a case of this importance. Now the suit is des- 
cribed in the plaint as “ valued at Es. 10,000 on account 
of damages for wrongful confinement and malicious 
prosecution.” Though the xfiaint also alleges trespass, 
it seems that the suit "was really based on the two 
other torts, as it is in respect of these that damage 
is alleged to he suffered, and the cause of action is 
said to have arisen on the 31st August, 1908, when the 
plaintiff was set a*-’'berty. I will, . however, assume 
that, with malicious arrest and 'prosecution, was 
i]qicluded .trespass. All ' these 'acts are well known 
■ ' ’ 66 
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AND Others word of honour, would not himself ask that he 
Peary . might i)e allowed to give his evidence in the usual 
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Woodkopfe Mr. Norton has also invited our opinion on another 
matter on which the learned Judge has censured him. 
During the examination of the witness Mr. Wilson, 
ti e latter produced at the request of Mr. H. D. Bose, 
who was cross-examining him, a private pocket-book. 
An irrelevant cross-examination on it followed. The 
book being a private one, Mr. Nendon marked the 
pages to which counsel might refer in respect of the 
subject of his cross-examination, the other pages 
referring to other matters. Mr. Bose, however, looked 
at pages which had not been so marked. On the face 
of it this was highly improper on the ixart of Mr. Bose, 
and Mr. Noidon appears to have naturally expressed 
his opinion strongly to this effect. The leaxned Judge 
is, however, stated not to have then and there, as I 
think should have been done, determined who was in 
fault. Mr. Bose brought in next day a written 
explanation of his conduct, which the learned Judge 
is said to have refused to have gone into, and then 
the matter ended until the judgment, when the learned 
Judge observed as follows : — “ I may further add that 
I viewed at the time, and still view, with complete 
disapproval Mr. Norton's unfounded and abusive 
attack on Mr. Dutt’s junior, Mr. H. D. Bose.'’ I do 
not know what the explanation wa.s which Mr. Bose 
offered, and on which the learned Judge refused to 
adjudicate, and I am not therefore in a position to say 
whether Mr. Bose was to blame. PrimAfccie and in 
the absence of proper explanation Mr. Norton was 
justified in taking strong exception to Mr* Bose’s 
conduct. The matter might have been decided theii 
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and there, bitt as it was not, I cannot say that 
Mr. Norton was open to censure. J may further 
oh.serve that the' judgment .state.s no grounds on 
which it is based, though the admitted fact that 
Mr. Bose from one cause or another looked at the un- 
marked pages, in my opinion, called for such gj-ounds. 

It only remains on the questions of fact in this 
case to put together the different conclusions for 
which my reasons have been ineviously given. 

The fifth issue raises the question of limitation. 
The Advocate-Geneiul contended, and in my opinion 
rightly, so far as regard, s the causes of action for 
malicious arrest and prosecution, that the suit was 
barred. Upon these causes of action tlie suit should 
have been dismissed in limine. The learned Judge, 
ho'wever, stated that he would subsequently iiear the 
argument about limitation, and would meanwhile 
hear the evidence. The plaint is not, as the learned 
Judge has stated, a “mofussil ijleading,” which 
according to Privy Council rulings of about the middle 
of last century and later (when such pleadings were 
often very imperfect) should not be read too strictly. 
It was no doubt filed in a.Mofussil Court, but is in the 
English form of pleading, and I should say had been 
settled by counsel, as one would. also naturally expect 
in a case of this importance. . Now the suit is des- 
cribed in the plaint as “ valued at Rs. 10,000 on account 
of damages for wu'ongful confinement and malicious 
prosecution.” Though the plaint also alleges trespass, 
it seems that the suit was really based on the two 
other torts, as it is in respect of these that damage 
is alleged to be suffered, and the cause of action is 
said to have arisen on the 31st August, 1908, when the 
plaintiff was aet a+''‘berty. I will, however, assume 
that, with malicious arrest, and prosecution, was 
included trespass. ; AlU these :acts ai’e well known 
■ ■ ' ’ ' 66 
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torts, and the only peculiarity about the suit is that 
the plaintiff alleges that these torts were eommittecl 
by three men acting in conspiracy, instead of by one. 
In one sense this allegation of conspiracy is immaterial 
to the action, for the acts alleged are such that 
if proved against any one defendant, he is entitled as 
against that defendant to a decree. The reasoji, how- 
ever, why conspiracy is alleged is obvious. Accord- 
ing to the plaintiff it was the Maulvi who was directly 
responsible for the bomb ; so, in order to implicate 
Mr. Weston and the other defendants in the charge, 
it had to be alleged that there was a conspiracy 
between him and them to do this act. Similarly, it 
was Mr. Weston who ordered the arrest which is 
alleged to be done in conspiracy with the other 
defendants to bring them into the charge. But the 
suit remains what it is — a suit against joint tort-fea- 
sors. If it was a suit against one person, it would be 
admittedly barred as regards the arrest and prosecu- 
tion. I may leave out of account the alleged tresi)ass 
if that was part of the cause of action, as the result of 
Mr. Justice Fletcher’s judgment is that there was no 
trespass in fact, and that also is what I have held. If 
the suit is barred as against one person, the period of 
limitation is not extended because it happens to be 
against three. This is admitted. But then it is said, 
and Mr. Justice Fletcher has held, that there is another 
cause of action which the plaintiff has himself nowhere 
stated. It is said that besides the cause of action on 
the torts, there is a cause of action to recover special 
damage by reason of a conspiracy to cause damage. 
The learned Judge accordingly framed an issue which 
does not arise on the pleadings, alleging a general 
conspiracy to cause damage of which the trespass, 
arrest and malicious prosecution were merely the 
overt acts. I have asked learned counsel to produce 
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to the Court authority for the proposition oh which t9i2 

the learned Judge lias proceeded, viz., that the same wimio 

set of facts may constitute two causes of action, viz., Om 

for a tort and for a conspiracy to cause damage. And peari' 

none has been jiroduced. The reason of this is that Mq ham d . 

the two exclude one another. If a joint tort is com- woodroi 
mitted there is no necessity to have recourse to any 
law of conspiracy. And on an action to recover 
damage resulting from a conspiracy, as distinct from 
an action on a joint tort, the conspiracy is one to do 
an act which, if done by an individual, would not 
constitute a tort, but is actionable by reason of special 
damage having been caused thereby. The two in fact 
are mutually exclusive. There is a conspiracy to 
commit a crime ; a conspiracy to commit a tort ; and a 
conspiracy for an unlawful purpose in respect of an 
act which, if done by an individual, would neither be 
a crime nor a tort. All these may be the subject of 
criminal prosecution. In respect of the civil remedy, 
where there is a joint tort, the action is on the tort 
against the joint tort-feasors. In any other case, where 
in carrying into effect the conspiracy the conspirators 
inflict damage on a individual, he may sue for the 
particular damage he has thus separately suffered. In 
the former case the cause of action is on the tort, and 
in the latter on the special damage. There is a further 
difference in that in actions on tort, general damage is, 
except in special cases, sufficient, whereas in such a 
conspiracy there must be special damage. The class 
of cases to which the learned Judge refers establishes 
that there are instances in which two or more persons 
can render themselves liable to civil proceedings 
by combining to njure the plaintiff, although if 
one of them, did the same act by himself and 
without any pre-concert with others he would escape 
liability, both civil and criminal. I agree with the 
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learned Judge in tliinking that an action on snch 
a conspiracy wonld lie in this country, but the 
point here is difierent, viz., what is the plaintiff’s 
cause of action, and what is the limitation appli- 
cable ? It appears to me to be quite clear that the 
suit is on joint torts, and that the arrest, imprison- 
ment and prosecution are governed by the one-year 
rule under articles 19 and 23 of the Limitation Act. 
Mr. Justice Fletcher is of opinion that though the suit 
is described as a suit for malicious prosecution, it is in 
fact not one. Whilst the learned Judge assigns no 
grounds for this view, it also appears to be incon- 
sistent with a previous statement made by him, that 
the plaintiff had twm causes of action— one for damage 
and one for malicious prosecution. As the learned 
Judge’s finding as regards trespass and search was a 
dismissal on the facts, it is not necessary to enquire 
whether articles 36 or 39, or both, would apply so far 
as the suit alleges wrongful search and trespass. In 
my opinion the suit is barred on the other causes of 
action, and should not have been entertained on that 
cairse of action on which it has been decreed. On the 
sixth and last issue I am of opinion that if it was 
necessary, as according to the learned Judge’s view 
of the case it was, to prove special damage, such 
damage has not been proved. Portion (but what is 
not stated) of the Rs. 1,000 which the learned Judge 
has given the plaintiff was, it appears, spent to obtain 
the release of his son. which is not damage to the 
plaintiff in this suit, and no evidence strictly so-called 
has been called to prove the expenditure of the 
residue. These findings dispose of all the issues, both 
of fact and law, before us. 

I would accordingly decree this appeal and dismiss 
the suit, the plaintiff-respondent paying all (including 
reserved) costs in both Courts. 
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COXB J. I entirely concur with the jurlgment of 
Mr. Justice Wooclroflfe botli as to the order and as to 
the grounds therefor. 

D. Chatterjee J. This appeal arises out of a suit 
described as one for damages foi* wrongfal confinement 
and malicious iJrosecntion. I’he defendants pleaded 
limitation before the Court below, but were overruled 
The question of limitation has been pressed before us 
and I shall deal with it first. 

The plaintiff was arrested on the 23rd of July and 
discharged on the 31st of August 1908. The suit was 
filed on the 15th of November 1909, i.e., more than 
one year after the discharge, and would therefore be 
barred in so far as it was one for wrongful coirflne- 
raent, or false imprisonment and malicious prosecution 
under articles 19 and 23, schedule 1, of the Limitation 
Act. The plaintiff’s legal advisers evidently saw this, 
and it was stated in the 14th iraragrajih of the plaint 
that, the period of the notices served under section 80 
of the Civil Procedure Code being excluded, no 
part of the plaintiff’s case w’as barred. The Court 
below has held, however, that no such notice was 
necessary, and no exception has been taken to that 
view of the law before us, and no reliance has been 
placed upon any such notice as an answer to the plea 
of limitation. It has been contended, however, that 
the suit wT’as based on a conspiracy between the seve- 
ral defendants, and as conspiracy is a distinct cause 
of action by itself, the suit must fall either under 
article 36 or article 120, and is therefore not barred; 
it has been further contended that the illegal search 
of the plaintiff’s house is a cause of action which at 
least is not barred, as it would fall either under article 
36 or article 39 or article 120. The first contention as 
regards conspiracy has found favour with Mr. Justice 
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Fletcher, and I shall deal with it first. The learned 
Judge has relied, nn the case of Quinn v. Leatham (1) 
and Mr. Dutt has also relied on the same in support of 
his argument. The learned Judge says: “The truth 
of the matter is that in a case like the present the 
plaintiff has two causes of action — one to recover the 
damage that has been occasioned to him as the result 
of the conspiracy, and the other to recover damages 
for malicious prosecution against the defendants as 
joint tort-feasors. This is well illustrated by the 
case of Quinn y. Leathern (1).” With great deference 
I think that that case itself contains an answer to the 
argument. Lord Halsbury, in delivering the first 
judgment in that case, says .- “ There are two obser- 
vations of a general character which I wish to make*— 
one is, that every judgment must be read as applicable 
to the particular facts proved, or assumed to be proved, 
since the generality of the expressions which may be 
found there are not intended to be expositions of the 
whole law, but governed and qualified by the parti- 
cular facts of the case in which such expressions are 
to be found. The other is that a case is only an 
authority for what it actually decides. I entirely deny 
that it can be quoted for a proposition that may seem 
to follow logically from it.” Now what are the facts 
in Quinn v. Leathern (1), and what does the case 
decide ? The defendants were the officer-bearers 
of a trade-union ; they threatened the plaintiff with 
injury if he employed men who were not members of 
the union ; the plaintiff was willing to have his men 
enrolled as members, but defendants insisted on his 
dismissing them and taking members of the union 
in their place; the plaintiff refused, and they then 
threatened a large customer of the plaintiff with 
injury if he dealt with the plaintiff, and thus 
{!) [1901] A.O. 495, 506. • 
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compelled him to cease to deal with the plaintiff. The 
plaintiff brought a suit for damages. The plaintiff 
had every right to carry on his trade in the way most 
profitable to him, provided he did not infringe on the 
rights of other people, and so had the customer of 
the plaintiff every right to deal with whomsoever he 
pleased under similar restrictions, and the defendants 
had maliciously invaded this right of the plaintiff and 
injured him by unlawful means, and the defendants 
were therefore held liable. It was found that there 
was conspiracy and threats carried into execution by 
the defendants to the injury of the plaintiff, the object 
being not to serve any trade interests of their own, but 
to injure the plaintiff, because he vrould not comply 
with their requisition to dismiss his innocent servants. 
It is true that the concerted action of a number of men 
has an element of aggravation, and is more irresistible 
than the unaided act of a single individual, and some 
of the cases support the view that a combination of 
several persons to do an unlawful act may be action- 
able when a similar act by an individual is not, but I 
do not think there is any authority for holding that a 
tort, when committed by several persons acting in 
concert, is different from the same tort committed by 
a single individual . A trespass is a trespass, whether 
it is committed by one person or by more, and so is a 
malicious prosecution or false imprisonment. The 
combination in such cases may be an element of 
aggravation in the assessment of damages, but does 
not to m.y mind sufB.ce to make it a different tort. In 
the very case of Quinn v. Leathern (1), Lord Lindley 
said : “ It was contended at the bar that if what 
was done in this case had been done by one person 
only, his conduct would not have been actionable, 
and that the fact that what was done was effected by 
(1) [1901] A. 0. 495, 537. 
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maiiy acting i a conoert makes no difference. My 
Lords, one man. withont others behind him who 
would obey his orders could not have done what 
these defendants did. One man exercising the same 
control over others as these defendants had, could 
not have acted as they did, and, if he had done so, I 
conceive that he would have committed a wrong 
towards the iDlaintlff for which the plaintiff could 
have maintained an action.” 

In a similar case, Gihlan v. hational Amalgamated 
Labourers’ Union (1), Lord Justice Komer said : “ I 
should be sorry to leave this case without observing 
that, in my opinion, it was not essential, in order for 
the plaintiff to succeed, that he should establish a 
combination of two or more persons to do the acts 
complained of;” and Lord Justice Stirling said : “I 
am far from satisfied that they are not such as to be 
illegal, even if done by a single individual.” Read by 
the light of the facts, the case decides no more than 
this, that a number of persons who, without justifica- 
tion, intimidate a third person by threats of doing him 
harm, and thereby coerce that third i^erson into 
causing harm to the plaintiff, are guilty of an action- 
able wrong. Giblan’s case shows that conspiracy or 
wrongful combination is not a material element in 
the constitution of the wrong. In this country the 
Legislature has made a general provision that suits 
for damages for . false imprisonment or malicious 
prosecution must- be brought within a certain period, 
and no distinction is 'made in respect of the number 
of persons by whom , the wrong may have been 
perpetrated.. If it were not so, the greatest uncertain- 
ty would be introduced into the law of limitation 
applicable, to a particular case, lor, a plaintiff might 
easily take- his- ca_se. out .pf the statute by charging 
(1) [1^3J 2 .K. B., 3.00, 619, 623. 
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more than one person with a wrong, ami a defendant 
would not know wlien lie is secure against a charge. 
But supposing that conspiracy to iierpetrate a wrong 
was a separate cause of action by itself, it would not 
be actionable unless it caused special damage by itself. 
In the present case, however, the whole damage 
caused is by reason of the imprisonment and prosecu- 
tion. The iilaintiff deposes that the imprisonment 
cost him Rs. 1,000 in law charges, and that is the only 
damage iwoved and decreed. The present case, there- 
fore, considered as a suit for damages for wrongful 
confinement and malicious prosecution is barred by 
limitation under articles 19 and 23 of the first 
Schedule to the Limitation Act. 


There is a side issue as to whether Mr. Dutt ought 
to have appeared as a witness in the case and not as 
counsel ? I think he ought to have appeared as a 
witness. He could have thrown light on many parts 
of the case in which we have had to grope in the dark. 
I think the case of the plaintiff on the facts has 
suffered materially by reason of his absence from the 
witness-box, whilst he himself has been made the 
subject of repeated attacks wdthout any means of 
adequately answering them. I think he has been 
sadly misadvised in this matter. There was a refer- 
ence to the English Bar Council by the legal advisers 
of the appellants and an opinion obtained which will 
be found on page xlvi, 16 Calcutta Weekly Notes. 
This I have no doubt is no authority for the Court, 
and was allowed to be read only with the consent of 
Mr. Dutt. The opinion of the Council is against 
Mr. Dutt, The opinion of the Privy Council in the 
case of Corea v. Peiris (1) also seems to support the 
same view. There the respondent tendered his own 
(1) [1909] A.O. 649, 657 ; 14 C.W.N. 86. 
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counsel as a witness and the District Judge refused 
to admit his evidence. The Supreme Court of Ceylon, 
on appeal, had him examined, and the Privy Council 
say as to this : “ He was tendered as a witness for the 
respondent at the trial, but the District Judge ruled* 
on some quite unsustainable ground, that, being the 
respondent’s advocate, his evidence Vv*as inadmissible. 
The Supreme Court most properly, in their Lordships’ 
opinion, permitted him to be examined.” It is a pityj 
therefore, I repeat that he considered himself debarred 
by any rule of professional ethics from giving his 
evidence in the case. 

Complaint has also been made that some of his 
question.^ in cross-examination were without iustiflca- 
tion. It may be that his own personal knowledge of 
the facts supplemented his Lnstmctions in these 
matters, but that is the more a reason why he should 
have given his evidence under the sanction of an oath 
and subject to the test of cross-examination. The 
suggestions made, however, have been abandoned. 


C. E. B. 


Appeal allowed. 
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CIVIL RULE. 


Before Moolcerjee and Holmwood JJ. 

NANDA KISHOKE SINGH 

Bept, 5. 

RAM GOLAM SAHU.^ 


High Courts jurisdictio7i of — Stay of Kxemtion — Tnheve7it Powers of Court 

— Special leave to ap>priCLl to the Privy CoM7icil — Civil Procedure Code 

i^Act F of 1908) ss. 112 aiid 151 ; 0, XLf r, 5 (2) — Letters Patent^ 

1806, cl. 36. 

The High Court is competent to make an ordei- for stay (j£ proceedings 
in execution of its decree in view of an application by the judgmenl-debior 
to the Judicial Committee for special leave to appeal to His Majesty in 
Coimcih 

Hutto Ohtmder Roy Choicdkry v. Shoorodhoftee Dehia (1)^ Panchanan 
Singka Roy v. Dwarka Hath Roy (2), Ltuhm Cliand JBoid v. Kamalanand 
Bmgh (3), Mahomed Waliiduddin v. Hahima^i (4), Tara Pado Ghose v. 
Kamini Dassi (5), Mahadeo v. Budhai Ram (6), Gajju v. King Emperor 
(7), Brig Coomaree v. Ramrkh Dass (8), Nityamoni Dasi v. Madlm 
Sudan Sen (9) referred to. 

Rule granted to Hand a Kislaore Singh and others, 
the defendants. 

The circumstances under which this Rule was 
obtained were as follows. The petitioners were defend- 
ants in a mortgage suit valued at less than Rs. 10,000. 

® Civil Eule No. 4293 of 1912 (Application in the matter of Appeal 
from Original Decree No. 531 of 1908, and Privy Conncil Appeal No. 22 of 
1911). 

(1) (1868) 9 W, E. 402. (5) (1901) 1. L. E. 29 Calc. 644. 

(2) (1905) 3 C. L. J. 29. (6) (1904) 1. L. E. 26 All. 368. 

(3) (1906) I. L. E. 33 Calc. 927 | (7) (19C5) 2 All. L. J. 173. 

3 0. L J. 67. (8) (1901) 5 C. W. N. 781. 

(4) (1898) I. L. E. 25 Calc. 757. (9) (1911) I. L. E. 38 Calc. 335 ; 

L. E. 38 I. A. 74. 
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The Court; of first instance dismissed the suit on the 
merits. On appeal to the High Court that decree was 
reversed, and the usual mortgage decree made on the 
16th February 1911. The defendants subsequently 
applied to the High Court for leave to appeal to His 
Malesty in Oouucil. During the pendency of this 
application the plaintiffs made an application to the 
Court of first instance for execution of their mortgage 
decree On the 19th March 1912 the application for 
leave to appeal to His Majesty in Council was refused. 
The defendants then applied to the High Coyt to 
review this order and this application was also refused 
on the 16th April 1912. The defendants, thereupon, on 
the 7th July 1912, moved the High Court and obtained 
the present Rule for staying proceedings in^ execution 
of the mortgage decree in view of an application y 
them to the Judicial Committee for special leave to 
appeal to His Majesty in Council 

Bahu Upendra Nath Ghattef-jee, for the petitioners 
Although leave to appeal to His Majesty in Oounci 
V. as refused by the High Court, the defendant's still 
have it open to them to apply to the Judicial Com- 
mile foi wecial leave to appeal, and etepe have 
already been taken by them tor tbie purpose. My 
submission, therefore, is that, until this applicatio 
for special leave is disposed of, the mortgage decree o 
the High Court is not a final decree. J ’ 

r 5 (2) of the Code of Civil Procedure, 1908, the High 
Court has jurisdiction to stay proceedings in execu- 
tion in the present case ; but if it be held that this 
Order is not applicable to this case where special leave 
to appeal to His Majesty in Council has to be obtained, 
then I submit that by analogy to the cases governed 
by that Order, the High Court has jurisdiction to, stay 
ovAonWnn in the uresent case pending the filing o; 
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such an appeal. Had an appeal been actually filed, 
there would have been no question about the jurisdic- 
tion of the High Court: see Nitaynioni Dasi v. 
Madhu Sudan Sen (1;. I submit that this jurisdiction 
should now be extended to the present case, as it will 
take some time before the matter can be brought on 
before theii’ Lordshijss of the .Judicial Committee, and 
my clients wdlibe soi'iously prejudiced if in the mean- 
time the mortgaged propertie.s be sold. I further 
submit, that the High Court is the proper Court to 
consider this application for stay of junceedings, as it 
is in a better i^osition to deal with the facts of this 
case than their Lordships of the .Judicial Committee. 

Bahu Kshatra Mohan Sen, for the oi^posite party. 
There is no provision in the Code of Civil Procedure 
justifying a stay of execution in a decree which has 
been passed by the High Court and in which leave to 
appeal to His Majesty in Council has been refused. 
The mortgage decree passed by the Higli Court in the 
present suit has, therefore, become a final decree, and 
tinless an api3eal or an application for leave to ai)peal 
is actually pending, the High Court has no jux’isdic- 
tion to stay proceedings in execution, 

M Cur. adv. vuU. 

Mookerjee J. This Rule raises a question of first 
impression and of considerable importance, namely, 
whether this Court is competent to make an order for 
stay of proceedings in execution of its decree, in view 
of an application by the judgment-debtor to the 
Judicial Committee for special leave to appeal to His 
Majesty in Council. The circumstances under which 
the application has been made are not disputed and 
may be briefly stated. The petitioners were defen- 
dants in a mortgage suit. The Court of first instance 

:■ • : ■ (1) (iSli) L- L. B; 38 Calc. 336 ; L. R. 38 1. A. 74. 
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dismissed the suit bn tbe merits. On appeal to this 
Court, that decree was reversed, and the usual mort- 
gage decree made on the 16th February 1911. The 
defendants applied to this Court for leave to appeal to 
His Majesty in Council. This application was refused 
on the 19th March, 1912, on the ground that the decree 
did not involve a claim to property of the value of 
Rs. 10,000 or upwards. The defendants applied to this 
Court to review this order; that ai)plication was 
refused on the 16th April 1912. The position, there- 
fore, is that in so far as the Courts of this country are 
concerned, the mortgage decree has become final. On 
the 7th July, 1912, the defendants, however, made the 
present application for a stay of proceedings in execu- 
tion of om* decree, for which the decree-holder had 
applied to thp Court below on the 2nd November 1911, 
during the ijendency of the application in this Court 
for leave to appeal to His'Majesty in Council. The 
ipresent Rule was granted on the application of the 
7th July 1912. The petitioners state in their affidavit 
that they have taken steps to apply to the Judicial 
Committee for special leave to appeal to His Majesty 
in Council, and at the hearing before us, the learned 
vakil for the petitioners stated that the papers and 
costs have been transmitted to their Solicitors in 
England. The decree-holders opposed the application 
on the ground that as no appeal or application for 
leave to appeal is pending in this Court or elsewhere, 
the Court has no Jurisdiction to grant a stay of 
proceedings. It is not disputed that there is no 
statutory provision applicable to this question ; indeed, 
the absence of a provision in this behalf is not a 
a matter for surprise, because the Code of Civil 
Procedure does not deal with applications for sjjecial 
leave to appeal to His Majesty in Council, though 
section 112 of the Code of 19 )8 declares that nothing 



VOL. XL„] CALCUTTA SIEIES. 


959 


in the Code shall he deemed to bar the full and 
unqualified exercise of His Majesty’s pleasure in 
receiving or rejecting appeals to His Majesty in 
Council. The question, therefore, arises whether this 
Court is competent, in the exercise of its inherent 
power, to stay proceedings under these circumstances. 
Section 151 of the Code does not lay down any new 
principle, but merely declares that the Court has 
inherent power to make such orders as may be neces- 
sary for the ends of justice or to prevent abuse of the 
process of the Court. The existence of this inherent 
power to do justice has been recognised from the 
earliest times : Hurro Chunder Hoy Chowdhry v. 
Skoorodhoviee DeMa (1) and lias been repeatedly 
affirmed Panchanan Singha Hoy v. Dwarka Nath 
Roy (2), Hukum Chand Boid v. Kamalanand Singh 
(3). This inherent power is not, as has sometimes 
been supposed, capriciously or arbitrarily. exercised; 
it is exercised ex dehito justiticB to do that real 
and substantial justice for the administration of 
which alone the Court exists. In other words, as 
Mr. Justice Woodroffe puts it in Hukum Ghand 
Boid V. Kamalanand Singh (3), the Court in the 
exercise of sucli inherent powder must be careful 
to see that its decision is based on sound general 
principles and is not in conflict with them or the 
intentions of the Legislature. It is not necessaiy for 
my present purpose to formulate the circumstances 
under which a Court will exercise its inherent 
power; various instances will be found mentioned 
in the judgments in Hukum Chand Boid v. Kamala- 
nand Singh (3). Amongst obvious cases may be 
mentioned, consolidation of suits and appeals, post- 
ponement of the heai-ing of a suit pending the 

(1) (1868) 9 W. B. 402. (3) (1 905) I. L. R. 33 Calc. 927 ; 

(2) (1905) S C. L. J. 29. ' 3 C. L. J. 67. 
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decision of a selected action, stay of cross suits on the 
ground of convenience, enquiry as to whether all the 
proper parties are before the Court, entertaining an 
application of a stranger to be made a party, the 
addition of a party, entertaining a defence w fo-nnd 
pauperis., deciding one question while reserving 
another for investigation, remanding a suit which has 
not been properly tried, staying the drawing up of 
the Court’s own order, suspending the operation of the 
Court’s order, staying proceedings pending an appeal 
in a guardianship matter and appointing a temporary 
guardian ad interim, applying the principle of resjudi- 
ca to to execution proceedings for the sake of finality, 
punishing contempt of Court committed when the 
Coxirt is not sitting, deciding questions of jurisdiction 
though the Court is ultimately found not to have 
jurisdiction over the suit, directing a party who has 
applied for leave to appeal to His Majesty in Council 
to |)ay costs oir the dismissal of his application, 
amending decrees or orders, granting restitution in 
cases of reversal of execution sales and orders in 
execution proceedings, restraining by injunction 
a person from proceeding with a suit in the Small 
Cause Court, staying proceedings pursuant to its own 
order in view of an intended appeal, and treating an 
application for revision as an appeal and vice versa i 
Mahomed Wahiduddin v. Hakiman (1), Tara Paclo 
GfJiose V. Kamini Dassi (2), Mahadeo v. Budhai Ram 
(3), G-ajju V. King Emperor (4), Let me examine the 
matter before us in the light of this irrinciple. The 
decree-holders contend that the Court is not competent 
to grant a stay because no appeal or application for 
leave to appeal is pending here or elsewhere. This 
argument is based on the assumption that the Court 

(1) (1898) I. L. B. 25Gale. 757. (3) (1904) I. L. R. 26 AIL 368. 

(2) (1901) 1. L. B, 29 Oalo. 644. (4) (1 905) 2 All. L. J. 173. 
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has authority to grant a stay, only when an appeal 
or an application for leave to api>eal is pending. The 
assmni)tio.n is groundless and is negatived by Order 
XLI, lule 5(2) of the Code of 1908, which expres.sly 
recognises the position that an Original Court may, 
for a limited time, .stay proceedings in execution of its 
own decree, in view of a possible appeal to a superior 
tribunal. ‘The principle thus recognised by the legis- 
lature in express terms, furnishes, in my opinion, a 
useful guidance in the determination of the question, 
how the inherent power of this Court should be 
exercised in a matter of this description. That the 
Court has inherent power to stay proceedings imnsuant 
to its own order in view of an intended appeal, even 
though there is no express statutory provision in that 
behalf, is conclusively shown by the case of Brii 
Coomaree v. JRamrick Bass (1). This is one aspect 
of the matter. Another point of view is of equal, if 
not greater, importance. The Judicial Committee have 
laid down in Nityamoni Dasi v. Madhu Sudan Sen 
(2) that as soon as an appeal has been admitted by the 
special leave of His Majesty in Council, the High 
Court is vested with authority to stay execution, in 
the same manner as if leave to appeal had been granted 
by the High Court itself. Consequently, if the pro- 
posed application by the petitioners for special leave 
to appeal to His Majesty in Council is granted by the 
Judicial Committee, this Court will be comimtent to .stay 
proceedings under the authority of the decision just 
mentioned. The Court, therefore, ought now to act 
in aid of a possible order for stay that may hereafter 
have to be made. If the contrary view is taken, what 
is the result ? Assume that the present application for 
stay is refused, and the decree-holders permitted to sell 
<1) (1901) 5 C. W. N. 781. (2) (1913) I. L. B. 38 Gale. 336 ; 
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the mortgaged properties ; the fipplicatioii for special 
leave is granted by the Jadicial Oommittee and an 
application then made to this Court by the judgment- 
debtors for stay of proceedings. Are we to say that 
our action has already been paralysed, that we are 
povrei’less to grant relief and that the ai)pllcation is 
infructuous ? I am strongly of opinion, after most 
anxious consideration of the subjeci, that the Court 
should not tolerate such a result, and, as I have shown^ 
the position may be avoided by the recognition of 
sound judicial principles. The decree now under 
execution w’as made by this Court, and the Court has 
control over it, so as to enable the Court to stay 
I)roceedings in view of a possible appeal to His 
Majesty in Council. It is fairly obvious that if the 
contention of the decree-holders were to prevail, 
the gravest injustice might be done to litigants. An 
application to the Judicial Committee for special leave 
to appeal to Hi Majesty in Council mtist necessarily 
take time; distance cannot be annihilated, and time 
must be occuiiied, in spite of the utmost expedition, in 
the iJi'epai’ation and transmission of papers. Besides, 
their Lordships of the Judicial Committee do not hold 
their sittings continuously throughout the year, and 
weeks may elapse before the most diligent of suitors 
is able to obtain special leave to appeal to His Majesty 
in Council ; if meanwhile his properties are allowed 
to be sold up by the decree-holders on the theory 
that this Court is powerless to Interfere, not only 
may an application for stay after the grant of the 
special leave, as contemplated by the Judicial Com- 
mittee in Nityamoni Dasi v. Madhu Sudan Sen (1), 
become infructuous, but the appeal admitted by special 
leave of their Lordships of the Judicial Committee 
may turn out to be wholly illusory and ineffectual. 
iD (1911) I. L. E. 38 Calc. 335 ; L. R. 38 I. A. 74. 
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It cannot senously l)e maintained tliat the grant of a 
stay in any way throws clonbt on the decree or 
weakens its effect; the stay is granted on the }>riticiplc 
that the parties should, if tlie ci rcninstances Justify 
the adoption of such a course, be retained in stalu 
gwo till the validity of the decree has been tested in 
the Court of xiltimate ai^peal. The exercise of the 
inherent x)ower of the Court .should tln^.s be widened 
to aid the administi-ution of justice aiid not unduly 
restricted so a.s to cause ueedless hardship to litigants 
and a po.ssible failnre of justice. I hold, theiefore, 
that this Court ha.s authojity to grant this application. 
The stay, however, can he granted only for a limited 
time and on terms. The Rule, in my oijinlon, should 
be made absolute and execution proceedings stayed tili 
the 30th November 1912 ; and the Court below directed 
to value the mortgage properties and the judgment- 
debtors called upon to furnish security for so much 
of the judgment debt as may exceed the value so 
determined; if security is not fuimished within a time 
to be prescribed by the Court below, the decree-holders 
will be entitled to proceed with execution of their 
decree. 

The Rule is made absolute on the.se terms under 
clause 36 of the Letters Patent, but there will be no 
order as to costs. 

Holmwood J. I am not ir repared to differ from 
my learned brother upon the general point he makes 
that this Court has inherent power to make such 
orders as maj' be necessary for the ends of justice or 
to-iireveut abuse of the process of the Court. But 
there are numberless cases where the i^arties come to 
this Court asking for a relief which it is not compe- 
tent for them to seek, aud the Court does hot in 
practice make use of its inherent powers to extend a 
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procedure which does not ai^ply to a particular case to 
such a case. For instance the Court does not ordi- 
narily allow an application for revision to he treated 
as an appeal, far less^does the Court go outside its own 
walls to deal with parties who have no pending 
litigation before it. 

To my mind the use of the inherent power in this 
case would be an abuse of the process of the Court. 

Here is a case of a mortgage suit valued at less 
than Es. 10,000, which was dismissed in the Court of 
first instance but decreed on apjieal to this Court on 
the 16th February, 1911. The defendants applied to 
this Court for leave to appeal to His Majesty in Council. 
This application was refused on the 10th March 1912 
and the suit being of less value than Es. 10,000 
admittedly it must be assumed that the Bench dealing 
with Privy Council matters held after full considera- 
tion that no substantial point of law arose in the case. 
The decree of this Court of the 16th February, 1911, is, 
therefore, res judicata between the parties and we 
cannot go into the merits of the case and say that 
this is a case where a stay of execution should be 
granted. 

The parties are not properly before the Court and 
I do not think they have any right to come before the 
Court. Their only remedy is to go to the Judicial 
Committee for special leave to appeal to His Majesty 
in Council. Until they do this they have no footing 
whatever for further litigation in this matter. 

There is no question of u.sing our inherent powers 
to right a wrong or to prevent the abuse of the process 
of this Court. We are bound to hold that the decree 
of this Court of the 16th February 1911 which under 
the rules is not obnoxious to appeal to the Judicial 
Committee is a good and just decree and one which 
ought to be executed. 
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That is the view I am prepared to hold since in 
my opinion the applicants for special leave to the 
Privy Council are not entitled to be heard to the 
coiitrajy. They are barred by the principle of 
judicata and speaking for myself I am not prepared to 
hold that the decree of 16th February 1911 was not 
a good and just decree and was not final as far as this 
Court is concerned. It is to my mind clear that it 
cannot be a proper use of the inherent powers of 
this Court to impede the execution of the final 
decrees of this Court and I do not see why this Court 
should not use its inherent powers to help the 
decree-holder who has obtained a good decree rather 
than hell? the judgment-debtor who has no locus 
standi to delay the course of justice. 

I am strongly averse to staying execution where 
the law does not expressly authorise it except on very 
good groujids shown to the satisfaction of the Court. 

I have never been able to see why the interests of 
the decree-holder should not be Just as worthy of 
consideration as those of the judgment-debtor and I 
do not feel myself either called upon to interfere or 
justified in interfering with a perfectly competent, 
good and just proceeding in execution. 

As the rule is to be made absolute I may say that 
the applicant to the Privy Council has practically 
gained all he wanted by this application and I can see 
no objection to adjourning the matter to the 30th 
November which is the practical effect of the order 
with the additional advantage to the decree-holder of 
the security order. 
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RAMKISHOEB KEDAENATH 

JAINARAYAN RAMEACHHPAL 
im APPEAL mm the or the judicial commissioner, 

CENTRAL PROVINCES.] 

Hindu Law — Alienation — Alienation by father in favour of adopted son 
in fauiily whose adoption alleged to be illegal — Form of $uit-^8uit 
for partition in case of stranger in Hindu family — Inaction and 
acquiescence of father of joint family^ hoio far binding on sons — Limita- 
tion — Minority — Form of decree. 

In a suit instHutecI in 1907 by members of a Hindu joint family 
governed by the Mitakshara law to set aside their father^s alienation of 
ancestral property, against the assignee, the first respondent, the father 
being made a ‘pro forma defendant, the appellants alleged that their fattier 
improperly made in 1898 a disposition of a specific portion of tiie property 
to the respondent who had been adopted by tlie widow of one of two 
brothers (with the consent of the other) from w^hom their father (the 
adopted son of the other brother) inherited tlie family property ; and they 
contended that the adoption of the first respondent w’as invalid £oi various 
reasons, and that they were entitled to recover the property alienated. Tlie 
defence, so far as material, was that the appellants were bound by the 
acquiescence of their father in adinitiiiig the first respondent to the family, 
and that the suit was barred by limitation. Tlie respondents also objected 
to the form of the suit wliich tliey contended should have been for partition. 
At the settlement of issues the appellants’ pleader admitted “ tliat their 
father had actually given possossion in 1898 of the property in suit to the 
first respondent to on joy it exclusively : previously, since 1887, he was 
living as a joint member of the family, and jointly enjoying the profits by 
reason of the inaction and acquiescence of the appellants’ father in that 
mode of enjoyment.” Tlie suit was decided witliout evidence on that 
admission, and on the allegations in the plaint and written statements, and 
was dismissed, and that decree was affirmed on appeal, 

^ Present : Lord AI’KIkson, Lord P.arker, Sir Samurl Gmii’FiTH, 
Sir John Bdgb and Mr. Amber Ali. 


P.OJ'^ 

1913 

June 19, 20, 
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Held^ as to tlie form of Hiiit, that to deny any relief except in a suit for 
partition would he to deny the right to relief altogether, since the basis of 
the claim was that the appellants were entitled to the estate us a Joint and 
undivided estate, and desired to enjoy it as such. Also it might be that the 
lirst respondent was entitled to stand in the shoes of the appellants’ father 
as to the share which would come to the latter on a partition ; and if ho 
established such a position, the Court would at the instance of the respjoiident 
decree a partition between the appellants and their father. Without, there, 
fore expressing any opinion as to its validity in law or fact their Lor<lsliips 
thought tliat, on Uie pleadings, it was open to the first lesporideiit to set up 
such a case. 

Held^ also, that though a partition made by a Hindu father may under 
some circumstances bind his minor sons [as in IJalkishen Das v. Earn 
Naram Sahu 0)11 yet if on the partition a share is given to an absolute 
stranger (as the first respondent would be if his adoption were invalid) the 
partition may be impeached as a disposition of property made without 
consideration unless it can be supported as a Iona fide compromise of a 
disputed claim. If, therefore, the adoption of the first respondent were 
wholly invalid the appellants were entitled to succeed in the absence of any 
other defence. 

Tiie Appellate Court as to limitation had decided that the suit was not 
barred as against tlie first appellant, but only as against the rest of the 
appellants who were minors, and bad not been born at the time (18B7) wlieii 
it was alleged the adverse possession began to run. Held^ that if the 
first appellant was entitled to relief the other appellants would also be so 
entitled. 

Under the circumstances, tlieir Lordships, in allowing the appeal, were of 
opinion that they could not, on the materials before them finally determine 
the rights Of the parties, and remanded the case for trial with a declaration 
'that it was competent to the Court, in the event of the first respondent 
failing in his otlicr defences to make the whole or any part of tlie relief 
granted to the appellants conditional on tlieir assenting to a partition so far 
as regai-ded the father’s interest in the estate, so as to give effect to any 
rigiit to which the first respondent might be entitled claiming through ids 
assignor. 

Appeal from the decree and judgment (26th July 
1909) of the Court of the Judicial Commis.sioner, 
Central Provinces, 'which confirmed the decree (1st 
September 1908) of the District Judge of Wardba. 

(1) (ISOS) I. L. K. 30 Calc. 738 ; L. R. 30 I. A. 139, 150. 


96] 

1913 

liAMKISHOIiE 

Kedarxatii 

Jainarayan 
lUMIiACriH- ' 
PAX.. 



ms INDIAN LAW DEPORTS. [VOL. XL. 

1913 The plaintiffs were the appellants to His Majesty 

lUivIi^ioRK ill Council. 

Kbdarnath The .suit out of which this apj^eal arose was insti- 
Jainaravan tuted on 20th December 1907 by the p]aintiff.s as 
members of a joint Hindu family governed by the 
Mitakshara Law, to set aside an alieiiation by their 
father of what they alleged to be ancestral property 
of the family. 

The following pedigree, which was admitted except 
with regard to the adoption of Jainarayan (the first 
defendant, now the first respondent), exi^lains the 
position and relationship of the various parties : — 

Eamkaran 


Harbaksli Baiiram 

Hai'bhajan Hhagwandas 

r Jainarayan 

I (adopted by Jaiclevi) 

Ramnath BambiIas=sJaidevi 

d. 1883 d. 1881 

Kedarnatli (defdt,) J aiuarayan (1st defdt.) 

I (adopted son) (adopted by Jaidovi) 


Bamkishore Harkishore Hawalkishore Gopal kistiore 
plaintiff). (plaintiff). (plaintiff), (plaintiff). 

It was alleged in the plaint that the property in 
suit was acquired by Harbhajan and his two son.s, 
Ramnath and Rambilas, the sons succeeding to it and'"'" 
remaining joint during their lives. On the death in 
1881 of Rambilas the whole property was in the 
possession of Ramnath, but out of respect for Jaidevi 
Bai, his brother’s widow, he allowed mutation of names 
in respect of Rambilas’ 8-anna share to be effected 
in her name in the Oollectorate. On the death of 
Ramnath in 1883 his adopted son, Kedarnath, defend- 
ant No. 14 succeeded to the entire estate. In October 
1887, Jaidevi Bai set up Jainarayan, defendant No. 1, 



VOL. XL.] CAI.OUTTA SERIES. 


961 


wljom she had brought from the Pniijab in 18K6 as 

her adopted son and in November 1888 she apjjlied uajikishori 

to the Collector tor substitntion of his name on the KEDAKSA'wf 

V* 

Registers in ijlace of her own with the result that .iainabaxak 
J ainarayau’s name was so entered on 1st March 1889, KAMiucmt-, 
he being described as the son of Rambilas. The 
plaintiffs denied that Jainarayan had ever been 
adopted by Jaklevd Bui, and contended that the 
adoption, if it had ever taken place, was invalid for 
various reasons, namely, that he was an orphan and 
could not be given in adoiJtion by anyone, that he 
had been marjied before the alleged adoption, that 
he was the only son of his parents, and that .Taidevi 
Bai had no authority from her husband to adopt. 
Jainarayan had no right to the family property 
sued for; and Jaidevi Bai was only entitled to main- 
tenance : she died on 25th June 1897. 

Tlie four plaintiff's were the sons pf Kedarnath; 
and at the time of the filing of the suit were, accord- 
ing to the plaint, born Ramkishore on 20th December 
1886, that is, prior to the date at the alleged adoption 
of Jainarayan, and the other three on 21st July 1890, 

18th December 1892, and 15th March 1894, that , is 
all subsequently to the alleged adoption. The relief 
claimed was “ that each of the defendants may be 
ordered to deliver them the possession of whatever 
property he has with him ” out of the property sued 
for. 

There were originally fourteen defendants, but the 
only defendants against whom the appeal was now 
pressed, as respondents were Jainarayan, defendant 
No. 1, Bapurao, defendant No. 12, who was an alienee 
of part of the property, and Kedarnath, defendant 
No. 14. 

The defences raised, so far as they are now 
material, were that the plaintiffs were bound by the 
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acquiescence of their father in admitting Jainarayan 
to the family, and in allowing him to continue to 
remain a member of it ; and that the suit was barred 
by limitation. The defendants also objected to the 
form of the suit, which they contended should have 
been one for partition. At the settlement of issues 
before the Court of first instance, the plaintiffs’ 
pleader admitted that the plaintiffs’ father had 
actually given possession in 1898 of the property in 
suit to the first defendant to enjoy it exclusively. 
Previously, since 1887, he was living as a Joint 
member of the family, and jointly enjoying the profits 
by reason of the inaction and acquiescence of plaint- 
iffs’ father in that mode of enjoyment.” 

The issues material on this appeal were “ (i) 
whether the iilaintiflfs can maintain this suit in the 
jiresent form without suing for jiartition P (ii) are 
plaintiffs bound by the acquiescence of their father 
in admitting defendant No. 1 into the family, and 
allowing him a share in the jiroperty ? and (iii) 
since defendant No. Wias been in joint possession of 
the irroperty with Kedarnath since 1887, and in 
separate possession of his share since 1897 — 1898, has 
he acquired an absolute title to the property in 
dispute ? If plaintiffs’ father’s claim is time-barred 
has their claim become time-barred also ?” 

The case was decided without evidence on the 
admission of the j)leader and the allegations in the 
plaint and written statement ; and the main question 
on this appeal was whether it had been rightly so 
decided. 

The District Judge held on the first issue that the 
plaintiffs could maintain the suit without suing for 
partition. On the second issue he found that the 
plaintiffs were bound by the acquiescence of their 
father ; and he was also of opinion that what had been 
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done was in the nature of a family arrangement by ^913 
which the plaintiffs would be estopijed from dispnthig iumkihhobb 
the validity of the adoi)tion of defendant No. 1. On Keuarnath 
the third issne he held that the plaintiffs’ claim was Jainabavas 
barred by the advense jjosseasion of the defendant Rajouciui- 
No. 1 for more than 12 years. 

The District Judge accordingly dismissed the suit. 

The plaintiffs appealed from that decision to the 
Court of the Judicial Commissioner, and the appeal 
came before the Additional Judicial Commissioner 
(Me. J. a C. Skinnee) who held that the i)o.ssession 
of the defendant No. 1 had been adverse to the plaint- 
iffs since 1887, and that the claim of the second, thiid, 
and fourth plaintiffs who were not then born was 
barred by limitation ; but that the claim of the fii’st ; 

plaintiff, if he was coriect in stating that he was born 
on 20th December, 1886, and therefore prior to the 
period when the adverse possession of defendant No. 1 
commenced to run, was saved by the provisions of ; 

section 7 of the Limitation Act (XV of 1877). The | 

Additional Judicial Commissioner, however, decided 
the case against plaintiff No. 1 on the ground that the 
acts of the irlaintiffs’ father in admitting the defend- ; 

ant Jainarayan to a joint enjoyment of the family 
property and in coming to u partition with him were 
binding upon the plaiutifEs, whether that defendant’s 
adoption was in fact valid or not. On this xroint he 
said :■ — 

Tlie qucHtioii wlietlier the plaintiff Eamkisliore in hound by his father’s ; 

acquiescence in Jainarayan’s joint enjoyment of the family property, and 
consent to a partition with him depends on rvlicther Kedarnath is held to : 

liave acted in a personal or a representative capacity.’" 

And, after referring to the authorities cited on, I 

either side, he concluded his judgment thus : — i 

[n my own experience partitions constantly occur, in which one or (i 

both of the dividing parties contains minor children wdio are represented by 1 

heir fathers, and remain joint with them. It would be most undesirable i 
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that j^ucii ai'rarjgemeiits shotilcl be liable to be cballenged years after when 
the values of tlie shares have perhaps ehanged, or some of them have ~ been 
alienated ])y those to whom they fell, without even alleging fraud on the 
part of the rfjinor’s representative. And in BalMslmi Das v. Ram Natain 
8a7iu (1) their Lordships of the Privy Council have recognised tlie right of a 
Hindu father to bind the interests of his minor sons by a partition sfibject to 
their being entitled by proper proceedings to set it aside as unfair or prejudi- 
cial to tlieir interests, that is, I think, as having been to his knowledge unfair 
or prejudicial to them when he effected it, and not merely because to have 
re-opened it would be to their advantage. The plaintiffs’ learned counsel 
admits that a hand file family arrangement would be binding on his client, 
but contends that such an arrangement must be alleged, put in issue, and 
proved. I am unable to accept this contention. Either Jainarayan was 
Rambilas’ lawfully adopted son, or he was not. If he was, the arrange- 
ment effected in 1898 was in my opinion a partition, and as such is binding 
on tlie SODS of Kedarnafch, one of the parties to it. If he was not, the 
arrangement was in the nature of a compromise of a claim either disputed 
or which might have been disputed. And on this vie^v also, in the absence 
of any allegation of fraud or collusion, Kedarnath’s action is in my opinion 
binding on his sons,” 

111 the resTi] t the decree of the District Judge was 
confirmed, and the appeal dismissed. 


On this appeal, 

T)e Gruyther K.C. and H. Mitra, for the appellants, 
contended that the trial of the case by the Courts 
below on the allegations in the plaint and written state- 
ments and in the admission of the appellants’ pleader 
without taking any evidence was unsatisfactory, and 
had resulted in a decision which, he submitted, was 
erroneous. The Courts below had held that the aliena- 
tion of a part of the ancestral property by Kedarnath, 
the appellants’ father, was binding on the appellants, 
but that is a question which could not be determined 
finally without proper pleading and evidence. There 
was nothing to show the actual nature of the trans- 
action. The appellants did not admit that the first re- 
spondent Jainarayan or his alleged adoptive mother 
(1) (1903) I. L. E. 30 Gale. 738, 752 : L. E. SO I. A. 139, l50. 
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Jai Devi were ever in possesgioii of any of the property 
as ovrners, or in any way to give tliein a right to a 
share on partition. The appellants’ case as to that 
was stated in paragraph 10 of their plaint, namely, 
“ All the plaintiffs and their father remained owmer.s 
of the entire family property : and Jai Devi was en- 
titled to maintenance only. She and her reputed adopt- 
ed son Jainarayan began to live with the plaintiffs 
and their father. Jai Devi died on 2.5th Jniie 1807. 
After this the father of the plaintiff’s gave Jainarayan 
her reputed adopted son the following proijerty, on 
24th October 1898 for separate enjoyment, and from 
that very day he began to live separate and declare 
“ I am the owner of that property.” The above forms 
a part of the plaintiff’s joint family estate. The 
effect of the entry of Jai Devi’s name as owmer of a 
share of the property was not to give her the right 
to it ; see JReiva Prasad SuJcal v. Deo Putt Bam 
SuTcal (1). She could not be entitled to more than 
maintenance. Had the procedure under section 117 
of the Civil Procedure Code, 1882, been adopted the 
appellants would have denied that there was any parti- 
tion. The admission by their pleader mu.st be taken, 
it was submitted, as not meaning that Jainarayan 
had any title in the property, but merely that he 
was by the inaction and acquiescence of Kedarnath 
treated as a member of the family, and that on Jai 
Devi’s death a portion of the property was given to 
him by Kedarnath. The case of BalMshen Das v. 
Ram Narain Sahu (2) decided that a minor had no 
right on attaining majority to set aside a partition 
unless there had been fraud, or it was prejudicial to 
his interest. But what the appellants complain of 
is that their father has made a wrongful alienation 

(1) (1899) I. L. B. 27 Caloi 516 : (2) (190.8) I.L. R. 30 Calc. 738,752 : 

L. B. 27 I. A. 39. L. E. 30 I. A. 139, 150. 
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191.? without neces.sity oj“ consideration of a portion of the 
Ramkishobe ancestral family property in favour of a person who 
KsDARNATn ha.s no right to it, and who is in fact a stranger (there 
jajnahavan being no proof that his adoption is valid) ; and they 
Bambachu. Tyjiiit to recover the property for the joint family: 

they do not want partition. No compromise of a 
disputed claim nor any family arrangement had. been 
either pleaded or proved in tliis case; and the mere 
I)assive acquiescence by Iheir father was only a 
personal bar, and could not affect the apijellants who 
had at birth obtained a. vested light in the property. 
Reference was made to Strange’s Hindu Law" (Ed. 
1864, Madra.s), page 222, Chapter IX “ on Partition,” and 
to Mayne’s Hindu Law, 7th Ed., page 439, paragraph 
336, as to the power of a father as manager to bind 
his sons. The suit was not barred by limitation as 
Jainarayan had no adverse possession for 12 years. 
The suit, so far as Eainkishore, the first aiipellant, 
was concerned, had been brought within 3 yenrp of 
his' attaining his majority, and he w"as also entitled 
to the benefit of section 7 of Act 'XV of 1877. That 
had been so held by the Appellate Court in India; 
and if that were so the other appellants, it w’as sub- 
mitted, were not barred, but were also entitled to 
relief. The present suit for possession of the property 
was not barred by the omis-sion of the aiipellants 
to sue to set aside the adoption of Jainarayan wliicli 
was invalid, and in any case had not been iiroved. 
Reference w"as made to MulMnnnacl Umar Khan v. 
Miohammad Niasuddin Khan (1). 

Lotvndes., for the 1st and 2nd respondents, contend- 
ed that the transaction of 1898 had always been i.n the 
course of the case assumed to be a partition. To say 
the property w'us give^i to Jainarayan was to raise a 
new point which could not be done at this stage of 
(1) (1911) I. h. B. 39 Calc. 418, 432 : b. B. 39 I. A. 19, 25.' 
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tbe case. In a recent, case, Brijrai Singh v. Sheodan 
Singh (1) a document in ’wliicb a father stated that he 
“ had given separate shares” to his sons, was con- 
strued to be a partition ; and the same construction, it 
was submitted, should be i^ut ujjon the admission 
made by the ai)j)ellants’ i>leader that Kedarnath 
‘'gave ” the property in suit to Jaiiiarayan Whatever 
the transaction was that is sought to be set aside, no 
document containing it had been bled with the plaint 
as should have been done under sections 58 to 65 of 
the Civil Procedure Code, 1882. The effect of the 
pleader's admission, it wa.s contended, was that the 
respondent Jainarayan had joint imsse.ssion of the 
property, and the question was raised in that sense in 
the 3rd issue. Jainarayan’s claim was in any event 
good as against Kedarnath, the appellants’ father? 
and the only right of suit which the appelhints could 
have against .Jainarayan was, it was submitted, a suit 
for iiartition of the whole of the family x)roperties : 
■Koet' Basmat Rai v. Snndcr Das (2). The suit in its 
present form was not main tainabie ; the form of the 
plaint and the relief asked for were referred to. 
Kedarnath having accepted the adoption of Jainarayan 
as valid; his acceptance was binding on his sons. The 
only requisite for a valid adoption in the Punjab by 
the customary law was notoriety of the fact that the 
adoptee had been treated as an adopted son. In the 
present case he was so treated, and his adoption 
should be taken to be valid. Reference was made to 
the recent case of Ghiman Lai v. Hari Ohand (3) 
which was heard by this Board. In the absence of 
fraud or collusion (and none was alleged in this case) 
the acceptance by Kedarnath of Jainarayan as a 
member of the joint family, and the partition with 

(1) (1913) 1. L. R..36 AH. 337. (2) (1885) i. L. B. 11 Calc. 396, 399. 

(3) (1913) I. L. B. 40 Gale. 879. 


97& 

1913 

Ramkishokb 

KeDABNATH' 

r, ’f. 

Jalmarayaj^!' 
H AMR Amin- 
BAL* 



976 


INDIAN LAW EEPOETS. [VOL. XL* 


t91B 

Kamiushohk 

Kkdaenath 

f, * 

Jainabayan 

Rambachh- 

I’Ah. 


him of the famih’' properties were binding on the 
appellants. Eeference was made to Mayne’s Hindn 
Law, 7 th Ed., page 455, paragraph 346; and 
Jcifiannafh y. Mannu Lai (1) which was decided by 
Sir Johxi Edge, and represented the view of the 
whole current of authorities on the subject. 

As to limitation, the suit was barred. Kedarnath 
was bari’ed by adverse possession at the time the suit 
was brought ; and if so his sous, the appellants were 
also barred : Bodhabai v. Anantrav Bhagvant Desk- 
pa7ide (2) ; and Act XV of 1877, section 28, and Sch. II, 
Art. 144, were referred to. 

If barred their title would be extinguished. The 
Court of the Judicial Commissioner had, however, 
held that the first appellant was entitled to the benefit 
of section 7 of the Limitation Act, 1877, and that only 
the younger aispellants were barred. If he is right as 
regards the first appellaur, the other appellants would 
probably then be entitled to i-elief also. As to 
whether a suit for partition of the whole property 
would be now barred, reference waus made to the 
Limitation Act (IX of 1908), section 14: and as to the 
coxitention for the appellants that a suit to set aside 
Jainarayan’s adoption was unnecessary, reference was 
made to Jagadamba Ghaodfirani v. Dakhina Mohmi 
Boy Ghowdhri (3). The case had been rightly 
decided, and the appeal should be dismissed. 

De Gruyther K. G. replied contending that the 
property had been given to .Tainarayan ; that the case 
was one of the nature described in article 126 of 
Schedule II of the Limitation Act, 1877 ; and referring 
to the following cases and authorities showing the 
form of the decree where an alienation by the father 
of a Hindu joint family is set aside, and the equitable 

(1) (1894) I. L. E. 16 AH. 231 . (3) (1886) I. L. R. 13 OaJo. 308 s 

(2) (1885) 1. L. E. 9 Bom. 198, 224. L. R. 13 I. A. 84. 
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rights arising in such a case : Madho Parshdd v. 
Mfijirban Singh (1) ; Madha Proshad Wasti v, 
JSsuf (2) ; Narani)hai Vaghjibhai v. JRanchod Prrnx- 
chand (8) ; Mayne’s Hindu Law, 7th Ed., page 483, 
paragi'aph 365; and page 485, paragraph 366; Bajaram 
Teivari v. Lachman Prasad (4) per Sir Barnes 
Peacock, showing tliat all membev-s of the Joint family 
must be parties; Mahabeer Persad v. Mamyad 
Singh (5) ; Deetidyal Lai v. Jugdeep Narain Singh 
(G) ; Rardi JSfaram Sahu v. Ruder Perhash Misser 
(7) ; ajid Koer Hasmat Rai v. Sunder Das (8). The 
question of limitation was different in the case of the 
father, from what it is in the case of the sous, and 
therefore it depends to some extent on whether the 
act.s of the father are binding on the sons ; that is, it 
is really not a question of limitation at all. The main 
question was whether this Board is satisfied that 
there has been a fair and proper trial of this case, and 
if not, whether the suit should be now dismissed, 
or sent back to be retried by the Courts in India. 
The latter course should, it was submitted, be adoi)ted. 

The Judgment of their Lordships was delivered by 

Sib Samuel Ceifeith. This was a suit instituted— 
to use the words of Art. 126 of Schedule 2 to the 
Indian Limitations Act of 1877—“ by a Hindu govern- 
ed by the law of the Mitakshara, to set aside his 
father’s alienation of ancestral property.” 

The plaintiffs, the appellants, are the four sons of 
the defendant Kedarnath. The defendants are one 

(1) (1890) I. L. E. 18 Calc. 157 : (5) (1873) 12 B. L. B. 90 : 

L. E. 17 I. A. 194. 20 W. E. 192. 

(2) (1881) 1. L. E. 7 Calc. 414. ^6) (1877) I. L. E. 3 Onic. 108 ; 

(3) (1901) I. L. E. 26 Bom. 141, ] 45. L. E. 4 I. A. 247. 

(4) (1869) 4B. L.E. A.C. 118 : (7) (1883)1. L. B. lOCalc. 626, 636: 

12 W. E. 478. L. E. 11 I. A. 26, 30. 

(8) (1886) I. L. E. 11 Calc. 396. 
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Jaiiiarayan, Keclamath, and certain assignees from the 
former. The case made by the plaint, so far as 
materia] to the present appeal is that the plaintiffs 
and their father were tlie owners of a joint undivided 
ancestral estate subject to the Mitakshara law’-, and 
that Kedarnath, in October 1898, improperly made a 
disirosition of part of it by way of partition to the 
defendant Jainarayan. The relief formally claimed 
was that “ each of the defeiidants may be ordered to 
deliver them the possession of whatever property he 
has with Jiim out of that mentioned in paragraph 11,” 
with consequential relief. 

The suit wms instituted on 20th December 1907. 
The first plaintiff was alleged to have been born on 
20th December 1886, the other plaintiffs being younger. 
The iJiaint.iffs alleged that the estate had descended to 
twm brothers, Eamnath and Eambilas, neither of 
whom had issue, that in 1877 the former adopted the 
defendant Kedarnath, that Eambilas died in 1881 
and Eamnath in 1888, whereupon Kedarnath became 
solely entitled, that about 1886 or 1887 the widow of 
Eambilas, wdiose name had previously, with the con- 
sent of Eamnath, been entered in the local register as 
a joint owner in place of Eambilas, adopted Jainarayah 
as the son of Eambilas, and that his name was there- 
upon etdered as owner in her idace, that the adoption 
of Jainarayan was invalid for various reasons stated, 
and that in 1898 Kedarnath “ gave” a si3eciflc part of 
the estate to .Jainarayan, who has since claimed and 
enjoyed the separate possession of it. Under these 
circumstances, the plaintiffs claimed restitution of the 
part so given. 

Amongst other defences, Jainarayan set ui> that 
the plaintiffs are bound by the acquiescence of their 
father Kedarnath in the admission of Jainarayan to 
the family, and that the suit is barred by the Limita- 
tions Act. 
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In procef dings before the District Judge for the 
piii’l^ose of settling iTreliinitinry issues of low, the 
plaintiffs’ pleader admitted that “ plaintiffs’ father had 
uctnally given possession of the property in suit to 
defendant No. 1 (Jainarayan) to enjoy it exclusively 
by himself in 1898. Previously he was living as a 
joint member and jointly enjoying the proj)erty by 
reason of ijlaintifEs’' father’s inaction and acquiescence 
in this mode of enjoyment.” The case was decided in 
"wonjji^urts belownpon the allegations in the plaint, 
together with this admission. The first three issues 
were finally settled as follows : — 

1. Whether i)laintiffs can maintain the suit in its 
present form without suing for partition ? 

2. Are i)laintiffs bound by the acquiescence of 
their father in admitting defendant No. 1 into the 
family and allowing him a share in the property ? 

3. Since defendant No. 1 has been in joint i)o.sses- 
sion of property with Kedarnath since 1887 and in 
separate possession of his share since 1897-98, has he 
acquired an absolute title to the property in dispute ? 
If plaintiffs’ father’s claim is time-barred, has their 
claim become time-barred also ? 

There was some controversy as to the effect of the 
admission already stated. But their Lordships think 
that, as the issues were settled in presence of the 
parties, it must be construed in the sense recited in 
the third issue. The learned Judge of first instance 
answered the first and second issues in the afiirmative, 
and as to the third issue held that the defendant 
Jainarayan had acquired au absolute title to the pro- 
perty in suit by adverse possession for more than 12 
years. 

On appeal to the Court of the Judicial Commis- 
sioner, the learned Additional Commissioner held that 
as the first plaintiff had instituted the suit within 


979 : 

1913 

KAMKLSirORE , 

Kedabnath 

Jain ABA VAN : 
Kamuachh- 

PA I., 



980 


INDIAN LAW RBPOETS. [YOL. XL. 


1913 tliree years of attaining tbe age of 21, he was entitled 
Eameimobe to the benefit of Section 7 of the Limitations Act of 
Kedarnath 1377 and the suit was not barred as agaixKit him, but 
Jainabayan he held that it was barred as against his yonnger 
Bambachh- i)i'otliers, who were born after the commencement of 
wliat lie regarded aB tlie adverse possession of the 
defendant Jainarayan. It was, however, conceded 
before this Board, and, as their Lordships think, 
rightly conceded, that if the first plaintiff 

relief. 

The learned Additional Commissioner also held 
that the first plaintiff was bonnd by his father Kedar- 
nath’s acquiescence in Jainarayan’s joint enjoyment of 
the family property and consent to a imrlition with 
him, since in such acquiescence and consent he must 
be held to have acted in a representative and not in a 
personal capacity. 

The basis of the suit is that the adoirtion of Jai- 
narayan was wholly invalid, in which case he was in 
the view of the law an absolute stranger. It is not 
disputed that the validity of an adoption may be con- 
tested by persons prejudicially affected by it. And 
it seems to their Lordships to be clear that, although 
a j>artition made by a Hindu father may under some 
circumstances bind his minor sons, as was held by 
this Board in Bolkishen Das v. Barn Narain Sahu(l), 
yet if on the partition a share is given to an absolute 
stranger the partition may be impeached as a disposi- 
tion of property made without consideration, unless 
it can be supported as a hand fide compromise of a 
disputed claim. There are no materials before the 
Board to enable them to form a conclusion in favour 
of tbe respondent on this ground, as suggested by the 
(1) (1903) I. L. E. 30 Calc. 7.38, 762 : L. R. 30 I. A. 139, 150. 
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learned Additional Judicial Commissioner, even if 
such a case had been set up by him. 

Their Lordships are therefore of oi>inion that if the 
adoption of Jainarayan was wholly invalid the plaint- 
iffs would be entitled to succeed in the absence of 
any other defence. 

With respect to the form of suit, it was rightly 
pointed out by the learned counsel for the appellants 
that to deny any relief except in a suit for partition 
would be to deny the right of relief altogether, since 
the basis of their claim is that they are still entitled 
to the estate as a joint undivided estate, and desire 
to enjoy it as such. It may well be, however, that, as 
between Kedarnath and .Jainarayan, the latter may be 
entitled to insist that he stands in the shoes of the 
former as to the share which would come to Kedar- 
nath upon a j)artition ; and that the Court, if that 
position were established, would itself, at Jainarayan’s 
instance, decree a partition as between the plaintiffs 
on the one hand and Kedarnath on the otlier. Their 
Lordships think that on the present pleadings it is 
open to Jainarayan to set uj) such a case, but express 
no opinion as to its validity either in law or fact. 

Under these circumstances, their Lordships, being 
of opinion that they cannot, on the materials before 
them, finally determine the rights of the parties, 
will humbly advise His Majesty to set aside the 
judgments and decrees appealed from, and remand the 
suit for trial, with a declaration that it is competent 
for the Court, in the event of the respondent Jainaray- 
an failing in his other defences, to make the whole or 
any part of the relief granted to the plaintiffs condi- 
tional on their assenting to a partition so far as 
regards Kedarnath’s interests in the estate, so as to 
give effect to any right to which the respondent 
may be entitled claiming through Kedarnath. 
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1913 Tlie respondents iniist xiay tbe costs of the Rearing 

Bamkishoihs preJiiniuary issues in the District Court, and 

Kbdabnath tiie costs of the appeal to the Judicial Commissioner, 
.Taisabavan there will be no order as to the costs of this 

Eamraciih- appeal. 

PAt. 

Appeal allotv'ed and case remanded. 

Solicitor for the apirellants : l£divard Dalgado. 
Solicitors for the resiiondeuts : T. L. Wilson Sf Co. 
J. V. w. 


CiMINAL REVISION. 


191.3 
April 10 


Before Rarhigtoii and Coxe JJ» 

BASANTA KUMARI DASI 

V. 

MAHESH CHANDKA LAHA.^ 


Dispute concerning land — Ijmali property — Claim hy co-sharers io exclusive 
possessmt of specific plots — Jurisdiction of Magistrate — Crhnbml 
Procedure Code (Act V of 1898)^ $. 146. 

A Magistrate has jurisdiction, under s. 145 of the Griminal Procedure 
Code, in tlie case of ipnalt land, where each party claims to he in exclusive 
possession of specilio portions of the same. 

Under s. 145 the question for the Magistrate’s decision is not whether 
the parties liave a title to possession jointly, or a title to possession 
separately, but wliether either of them is in actual possession. Co-stiarars iu 
an ijmali estate may by express or tacit arrangement be each separately 
in actual possession of specilic or demarcated portions of the same, and 
s. 146 applies to such a case. 

When, however, the parties arc found to be not constructively but 
actually in joint possession, the section has no application. 

^ Grimiiml Revision No. 58 of 1913, against the order of L. B. Bass, 
Deputy Magistrate of Dacca, dated Dec. 2, 1912. 
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Mahkan Lai Hoy v, Barada Kanta lioy {\) explained and diatin- 
guished. 

Per Harinoton J. Whom a party alleges exclusive possesHion and 
acquieisoos in the bearing of tiie ease on tlisit footing, he cannot arierwards 
be heard to say that the whole proceedings are bad because the land is 
ijviali. 

On the reiJorfc of the Sub-Inspector of thunu Shabluir, 
the Aclditionul District Magistrate of Dacca drew 
uj) a proceeding under s. 145 of the Criminal Pro- 
cedure Code, on the 30th August, 1012, between Mohesh 
Chandi'a Laha and others as the first, and Basanta 
Kninari Dasi as the second, party. It appeared that 
the imrties were members of a w^eal thy family in the 
district, consisting of three branches, li\nng in the 
family dwelling house, each, however, occupying 
specific portions thereof. In the zenana f^uarters there 
were two small plots of ojien space generally used 
for storing fuel and for other domestic purposes, and 
each party claimed to be in exclusive possession of 
the same. On the 11th September the case was trans- 
ferred to Babu L. B. Dass, Deputy Magistrate of Dacca, 
who, after holding an enquiry, declared the first party 
to be entitled to the possession of the two plots until 
evicted therefrom in due course of law, and ordered 
possession to be delivered to him accordingly. The 
second x^Jtrty thereupon moved the High Court and 
obtained the present Rule, 

Bdbu Haremtra Narayan Mitter (with him Baha 
Bhudeb Chandra Boy), in support of the rule. The 
parties are undivided members of a Hindu joint family 
and live in their joint family house. The disputed 
plots are contained in the compound of the dwelling 
house. Each party is entitled to joint possession of 
these plots and s. 145 does not apply : Molchan Lai 

(1) (1906) 11 0. w. N. 612. 
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Boy V. Barada Kanta Boy (1). Tlie words “ ©vieted ” 
in danse (d) ol s. 145 and “ousted” iu Sdiedule y. 
Form XXII are not applicable to ijmali property: 
The parties having joint rights the one cannot bring 
a suit to eject the other. 

Mr. P. L. Boy (with him Bahu Atulya Charan 
Bose and Bahu, Barnard Mohan Ohatterjee), showed 
cause. The case cited is distinguishable. The Magis- 
trate has to enquire only into the fact of ^'actual pos- 
session,” irrespective of the rights of the parties to 
possession; If co-sharers are in actual possession of 
specific portions of ihnali land, the Magistrate has 
jurisdiction under the section : Guru Das Kundu 
Ohowdhry v. Kedar Nath Kundu Ghowdhry (2). 

Cur. adv. vuU. 


Haeington J. This Rule was issued at the instance 
of the second party in a proceeding under section 145 
calling upon the District Magistrate and the opposite 
party to show cause why the order made under that 
section should not be set aside having regsird to the 
case of Makhan Lai Boy v. Barada Kanta Boy (1). 

The facts are that the first and second party are 
members of the same family and reside in the ijmali 
family dwelling house, each occupying a specific 
portion of the house. 

The dispute which has given rise to a likelihood 
of a breach of the peace relates to two plots, Nos. 1 
and 2, which are within the premises, and are bounded 
as shown in the proceedings. 

Each party claims to be in possession of the plots 
iu dispute to the exclusion of the other. 

For the petitioner it is contended on the authority 
of MaMian Lai Boy v. Barada Kanta Boy (1), that, 

g) (1906) 11 C. W. N. 512. 


(2) (1911) I. L. B. 38 Calc. 889. 
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as the land is iimali, no order can be made tinder 
section l45. 

For the respondent it is argued that an order can 
be made under the section, if it be found that either 
party is in actual possession of the disputed plots, 
whether the land is ivmali or not. 

The case relied on by the petitioner was one which 
related to a dispute as to some huts which had been 
erected on land in the Joint possession of the parties. 
The huts had been recently built. The judgment 
can be supported on the ground that the Court has 
found that the huts were built on land which was not 
in the exclusive possession of either party. If that be 
so, and the huts were not in iiossession of either jiarty 
to the exclusion of the other, the order under section 
145 could not be made. 

I am not prepared to hold that the decision in- 
volves the wider proposition contended for by the 
learned vakil for the petitioner. No doubt there are 
expressions in the judgment which support the pro- 
position, but it is not necessary as a ground for the 
decision. 

The learned vakil argued that the section was only 
applicable where the parties had conflicting titles to 
the land in di.spute, and that sub-section (6) providing 
that the party in possession was to retain iiossession 
until “ evicted ” in due course of law was conclusive 
to show that no order could be made when the parties 
to the dispute were jointly entitled to the land, 
as one ■ joint tenant could not evict another ; the 
party out of possession, therefore, would be for ever 
debarred from getting possession of the land to which 
he was entitled jointly with the other party. 

In my opinion this argam.ent is a fallaoiou.s one. 
No doubt the party out of possession could not main- 
tain ejectment against his co-oWner in possession. If 


1913 

Basanta 

Kitkabi 

Dasi 

V, 

Mahesh 
O lIAlfDRA 
La HA. 

Hawngton 

J. 



INDIAN LAW EEPORTS. [VOL. XL. 


^86 


1913 

lUfiANTA 

Kumaiu 

Da«i 

V. 

Mahesh 

Chahbra 

Laha, 

Haringtok 

J. 


lie sued claiiniiig a declaration of liis title and joint 
possession, and obtained a decree, lie would not under 
that decree bo able to evict tlio other party. But if 
he sued for partition, established his title to a share 
of the jiroiierty in dispute, got his share partitioned 
by metes and bounds and adjudged to him, that would, 
in my opinion, amount to an eviction of the other 
party in due course of law from that portion of the 
lands in dispute to which the plaintiff was found 
entitled. 

It is a fallacy, therefore, to say that sub-section (6)\ 
makes it impossible to apply section 145 in cases 
where the parties are jointly entitled to the land 
because a joint owmer out of possession cannot evict a 
joint owner in iiossession. He can evict him from 
his share of the lands, not bj’- a suit in ejectment but 
by a suit for partition. 

I am dispo.sed to think tliat sub-section ((5; was 
purposely drafted, as it is, so as to make it impossible 
for a joint owner out of piossession to get put in under 
a decree giving him joint possession, as such a proceed- 
ing would most iirobably bring about the very breach 
of the peace which section 145 is designed to iirevent. 

On reading the terms of section 145 I think it is 
clear that the question whether the iiarties have a 
title to possession jointly, or have a title to possession 
separately, cannot be considered. Under sub-section (T) 
the Magistrate is to call on the parties to put in their 
claim “ as respects the fact of actual possession ”, and 
the Magistrate, without reference to the claims of 
such parties to a right to possess the subject in dispute 

. . . . shall if possible, decide 

whether any and which of the parties was at the date 
of the order “ in such possession of the said subject.” 

Such possession ” can only mean the “ actual posses- 
.sion” ref#ted to in sub-section (i). 
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Tlie question for the Magistrate is, therefore, actual 
poissession, and actual possession only. Co-sharers 
in an estate may by exx>ress or tacit arrangement be 
each separately in actual x)Osses.sion of sxjccifled and 
demarcated x>ortions of the estate. Y’hatis there then, 
to prevent the ai)xdication of the section ? How can 
the question whether the land is ijmali or i)artitioned 
affect the question, who is in actual posse.ssiou of it ? 
Take a hypothetical case : Supx)ose A and B are jointly 
entitled to x)OSsession of a defined x^lof of ground. 
A allege.s he is in possession to the exclusion of B. 
B alleges he is in possession. They are entitled to 
joint possession ; if the Magistrate finds that both 
A and B are actually enjoying the joint possession 
to which they are entitled, then, of course, he cannot 
make an order under section 145 in favour of one 
against the other ; but if he finds that one is in acttial 
pos.session and the other not in x^ossessiou, I cannot 
see why he should not make an order under sec- 
tion 145. There is nothing in the form of the order 
given in Schedule V, Form XXII, rendering it inaxD- 
plioable. 

In short, in my view, the question whether the 
parties have a joint title to the land is one which 
the Magistrate cannot investigate under section 145. 
The only qxrestiou for him is whether either x^arty 
has acttial possession, and if he finds that one party 
has actual possession of a defined area, and the other 
party has not, he can make an order irrespective of 
the titles of the parties. In my oxnnion, therefore, 
the circumstance that the lands vyere vmali does not 
affect the case. 

There is another reason why this ground should 
not be allowed to prevail. The objection was not 
taken by the petitioner at the outset. Having 
alleged an exclusive possession, and acquiesced in the 
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its importance is beyond question, as no property is so 
apt to occasion a breach of the i^eaee as tbe property 
of an undivided or incompletely divided family. 

Now, I fully agree that when x)roperty is found as 
a fact to be, not constructively, but actually in the 
joint possession of the jiarties, the section cannot 
apply- An order for joint possession would obviously 
rather encourage than prevent a breach of the peace 
But when it is found that the i)roperty as a fact is not 
actually in joint possession, it appears to me immatei’ial 
whether the jiarties have a joint title to it or not. 
The case cited, however, can in my opinion be distin- 
guished because the learned Judges in that case found 
distinctly that the parties were in joint possession. 
Speaking with the utmost respect, I cannot agree that 
this Court was entitled under the Charter to arrive at 
that finding in opposition to the finding of fact of the 
Magistrate and the pleadings of the parties, or indeed 
in opposition to the finding of the Magistrate alone- 
But having arrived at that finding the rest of the 
decision was inevitable. 

It has been argued that the use of the word “ evict- 
ed ” in the last sub-section of section 145, and of the 
word “ ousted ” in Form XXII, shows that the section 
was not intended to apply to property to which the 
parties had a joint title, inasmuch as in such a case 
the remedy of the defeated party would be a suit, not 
for eviction, but for joint iiossession. My learned 
brother has pointed out that this does not necessarily 
follow, and has explained the introduction of the word 
“evicted” into the section. Un’ ps this explanation is 
accepted, it appears to we are forced to the 

conclusion that the use 'of the words “evicted” and 
“ousted” must be a mere oversight in drafting. It 
must be admitted that so slight a slip might be made. 
On the other hand, it is inconceivable that the 
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Legislatiu'c really intended to exclude from tlie opera- 
tion of section 145 the very property which is most 
Xiroliflc of disxmtes leading to a breach of the peace. 
I agree, therefore, to discharge the Eule. 

E. H. M. Rule discharged. 


CRISVIiNAL REVISION. 


Before Imam and Chapman JJ. 

SHEWDHAE SUKUL 


EMPEROE^ 

Dhlionesthj reoeiumg stolen jfi^ojpertg — Receipt of property — Production of 
the railway receipt payment of freight and kiking of formal delhery — 
Property not actually removed., or attempted to he removed., from raiU 
way premises — Penal Code (Act XLV of 1860)., s. 412, 

Where the consignee presented a railway receipt for certain stolen goods 
to the station-master, paid the freight and received formal delivery of tiie 
package from the latter : 

Reld^ that the goods had come to bo not merely in the potential 
posaeBsion of ti\e consignee, but actually within liia power and unrestricted 
control, thoiigli he had not removed them from the station where they were 
then lying, nor made any attempt to do so, and tliat lie had received them 
within s. 411 of the Penal Code. , 

Reg. V. mu (1) distinguished. 

On the 14th December 1912, a box, No. 8570, contain- 
ing certain cloths, marked 1058, was received by the 
firm of Ramkissen Jaiparmai, of 201, Harrison Road, 
and taken to their godown in Shama Bai’s Lane, where 

^ Criminal Revision No. 442 of 1913, against the order of R. T>. 
Ohatterjee, Fifth Presidency Magistrate, Calcutta, dated Feb. 26, 1913, 

(1) (1849) 3 Cox 0. 0, 533 : 1 Den. 0. 0. 453. 
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it was kept outside on tlie ledge. The jiackage was 
missed on the 25th, and Hari Bux, a munim of the 
firm, reported the theft at the Jora Bagan thana on 
the 27th. From certain information received by him, 
he sent one Seo Sagar, a Jemadar employed in the 
firm, to Takia, a railway station on the Oiidh and 
Eohilkhand Railway. The latter arrived there on the 
29th, found the hox covered with gunny cloth bearing 
No. 671, on the station, and informed the station- 
master and the railway head-constable that it belonged 
to his master and had been stolen. It appeared tliat 
the box was desjjatched fi’om Howrah on the 17th 
December, and reached Takia on the 29th. The name 
of the consignor entered on the railway receipt was 
Baja Bam, Sada Bam, and that of the consignee 
Baja Bam, Shewdhar Sulcul. Ou the morning of 
the 29th, at about 7 or 7-30 A. M., some person went 
to the railway station with the railway receipt, bu^ 
the station-master refused him delivery, as he stated 
that he was not the owner. The jemadar, Seo Sagar, 
then told ’the station-master that he would go and 
bring tlie consignee, and at about 10 A. M. he returned 
to the station with the petitioner, who presented the 
receipt to the station-master, paid the freight due on 
the consignment and received formal delivery (as 
was found by the Magistrate in his judgment and 
exiilanation). The petitioner was then informed of 
the theft of the box, and replied that he did know 
whether it was stolen property or not, and that, if it 
was so, the station-master might keep it and inform the 
police. The petitioner did not touch the box nor did he 
attempt to remove it from the station. The railway’- 
head-constable was then communicated with, and he 
came and took possession of the hox (which was then 
opened In the presence of the petitioner) and its 
contents. He released the petitioner on his own 
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recognizances, tliere being no sufficient evidence, in 
his opinion, of guilty knowledge on the part of the 
] utter. 

It appeared that there was a large fair then being 
held at Takia, that the petitioner had a stall there for 
the sale of piece-goods, and tliat during the period that 
the fair lasted a large number of packages were 
despatclied to this station for various consignees. 

The ])etitioner was arrested in Calcutta on the 20th 
January, 1913, and placed on trial before the Fifth 
Presidency Magistrate on a charge under s. 411 of the 
Penal Code. It was ijroved that the alleged con- 
signors had. no existence. The Magistrate convicted 
the petitioner, on the 26 bh February, and sentenced hi in 
to six months’ rigorous imprisonment. He thereupon 
moved the High Court and obtained this Rule to set 
aside the conviction and sentence on the ground that 
^he production of the railway receipt did not establish 
Ris possession. In his judgment and explanation the 
Magistrate referred to and relied on Kashi NathBania 
V. Emperor (1). 


Babu Kherode Lai Sen, for the petitioner (after 
dealing with the facts). The., ease of Kashi Nath 
Bania v. Emperor (1) is distinguishahie. There the 
accused denied the finding of the receipt in his 
possession, whereas in the present case he produced 
it himself. The authority of that decision has, 
besides, been weakened by the later ruling of Ashruf 
All V. Emperor (2). The facts do not constitute 
receipt of stolen pi’operty within s. 411 of the Penal 
Code, The accused never came into actual possession 
of it. After paying the freight, when he was informed 
of the property having been stolen, he told the station- 
master that if it was so the latter might keep it 
(1) (1905) 1. L. E. 32. Cab. 557. (2) (1909) 1. L. B. 36 Calc 1016. 
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himself. The petitioner ditl not remove the box nor 
did he call a coolie or make any other attempt to 
remove it from the j-ailway station. The case falls 
within the rule in Beg v. Hill (1). 

The Deputy Legal Bememhrancer (ilir. Orr), for 
the Crown. The facts found by the Magistrate are 
sufficient to .support the conviction ; Kashi Nath 
Bania v. Emperor (2). 

Imam AND Chapman .TJ. This wa.s a Rule calling 
on the Chief Pre.sidency Magistrate to show canse 
why the conviction should not be set aside on the 
ground that the production of the railway receipt 
does not establish the possession of the petitioner. 

The petitioner was prosecuted for receiving stolen 
proi)erty, under section 411 of the Indian Penal Code, 
in the form of a package containing some piece-goods, 
at the railway station Takia, on the Oudh and Eohil- 
khand Railway. The goods belonged to a firm of 
dealers of the name of Ramkissen Das Jaiparmal, and 
were missed from their godown on the 25th December, 
1912. Information of the disapiDearance of the package 
was given to the police on the 27th December, and 
it seems that, on tlie 28th December, Seo Sagai% a 
jemadar of that firm, having come to know that the 
goods liad been despatched to Takia, started for that 
railway station. On arrival at Takia on the following 
morning, 29th December, he informed the station- 
master of the iiicident'after he had found the package 
in question at the railway station amongst the goods 
that had to be delivered to various consignees. That 
morning, at 7 A. M. or thereabout, a man other than 
the petitioner came to take delivei'y of the goods, but. 
on being questioned by the station-master he was not 

(1) (1849) 3 Oox 0. C. 533 : (2) (l'905) I. L. R. .32 Oalo. 657. 

1 Den. 0. G. 453. 
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able to satisfy that officex' that he was entitled to 
receive the goods. That man was sent away, and it 
seems that Seo Sagar said that he could bring the 
petitioner, Shewdhar Sukul, to whom the goods had 
been consigned for taking delivery, and, as a matter of 
fact, at about 10 A. M. Shewdhar Sukul, accompanied 
by Seo Sagar, came to the station, presented the 
railway receipt before the station-master, paid the 
freight for the goods and received delivery of the 
goods from the station-master. 

It is contended on belialf of the petitioner that no 
actual delivery took place, because, although the 
receipt had been returned to the railway office and the 
freight paid, the goods had not, as a matter of fact, been 
removed by the petitioner, and that, therefore, the 
transaction could not be construed either into receiv- 
ing the goods or having possession over them. 

Information of this receiving of stolen goods was 
given at once to the police, and the petitioner was 
arrested. The petitioner’s defence in the lower Court 
was that, at the time when the goods came to Takia, a 
large and popular fair was held at that place and the 
petitioner had a shop of piece-goods and things of sorts 
at that fair. It was further contended that the goods, 
as a matter of fact, had been brought to Takia by Seo 
Sagar, and the railway I’eceipt was handed to the 
petitioner, and the petitioner was brought by him to 
the railway station to receive the goods ; that, in these 
circumstances, the petitioner was quite innocent and 
knew nothing as to the stolen character of the articles 
in question, and that he could not be convicted under 
section 411 of the Indian Penal Code. 

The facts found by the learned Presidency Magis- 
trate are that, as a matter of fact, the goods had 
disappeared from the godown of Rambissen Das 
Jaiparmal some time before the 24th December ; that 
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tliey liad been despatclied to Takia; that at that I9is 
station the petitioner had received the goods ; that sh^hab 
he has not been able to account for the possession or Sokol 
the fact of his receiving the goods. Bmpehob. 


The Kule in this case is limited to the construction 
that is to be placed on the possession of the railway 
receipt, or the production of it by the i^etitioner. 

There might have been something said in favour 
of the petitioner if the matter had ended with the 
mere production of the railway receipt ; but we see 
in this case that, after the production of the railway 
receipt, the delivery of the goods had been effected. 
The station-master swears that delivery was made. 
He further says that freight had been paid by the 
petitioner. We are not in a position to accept the 
petitioner’s contention that* unless and until he had 
removed the goods from the railway premises he 
could not be declared to have received the goods. 
The case of Beg v. Hill (1) has been cited to ns 
as an authority on which this conviction is sought 
to be set aside. The Judgment in that case proceeded 
on the prisoner never having in fact received the 
stolen property, and never having had power over 
it. That cannot be said to be the case in the present 
instance. After the delivery of the goods by the 
station-master, they came to be not merely in the 
potential possession of the j)etitioner, but actually 
within his power and unrestricted control. It was 
open to him to do as he liked with the goods ; he 
could have removed them without let or hindrance 
to any place w^heresoever he might have wished them 
to be carried, the possession of the Railway Company 
having, from the moment of the delivery, ceased, and 
that of the petitioner having commenced. In these 
circumstances, we do not see how the Rule in the terms 
(1) (1849) 3 Cox G. 0. 533 : 1 Den. 0. C. 453. 



996 


INDIAN LAW REPORTS. [VOL. XL. 


1913 

Shewbhar 

SUKUL 

V. 

Empebob. 




in which it was issued can be made absolute. We 
are, therefore, not prepared to set aside this 
conviction. 

We have been asked by the learned vakil on behalf 
of the petitioner to consider the question of sentence. 
The petitioner has been sentenced to a term of six 
months’ rigorous imprisonment, and it,^ said that he 
does not deserve such a severe punishment, inasmuch 
as he offered to the station-master that, as the goods 
were represented to be stolen, they might be kept by 
the station-master and that information of the goods 
being stolen might be given to the police. Had this 
offer been made by the petitioner to the station-master 
before the delivery of the goods, the question of locus 
pmnitentioc might easily have been raised. That, 
however, does not arise tn the circumstances of this 
case. We are inclined to think that as soon as the 
petitioner discovered that j)eople knew that the goods 
were stolen he possibly was penitent ; but because of 
the penitence of the petitioner if we were to reduce 
his punishment, we would be encouraging the receipt 
of stolen property by others. Most of these cases of 
receipt of stolen property disclose that the thefts 
would not probably have taken place if the receivers 
had not encouraged the thefts. In this case, whatever 
might be said in respect of the penitence of the peti- 
tioner, one fact stands out very prominently against 
him, and that is, that even at the trial he did not 
disclose the name of the person who had consigned 
the goods to him. He attemped to show that Seo 
Sagar was the consignee, that he (Seo Sagar) had 
brought the goods to Takia and had attempted to get 
the petitioner into trouble, and here at the bar, it has 
been argued that Seo Sagar is the real thief. 

Upon the facts that have been disclosed in this 
case, we see not a tittle of evidence to charge Seo . 
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Sagar with the misdeed. Wo. therefore, considering 
the conduct of the petitioner in laying a false charge shewdhar 
against Seo Sagar and his failure to disclose the name Sckul 
of the real consignor, see no reason to interfere with bmpkeob. 
the sentence. The sentence that has been passed must 
be undergono^y the petitioner. The Rule, therefore, 
is discharge^^ 

E. H. M. Exile discharged. 


[End the Volume XL.] 
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Lbandonment : Landlobd and Tenant 870 

See Tbade-mark ... 8l4 

Illegal cem— Beni— Bengal Ten- 
aiicy Act (VlII of 18851 s. 74— 
Begulation VIII of 1703, ss. ^ 54 luid 
55 — Contract, If, upon a fair inter- 
pretation of the terme of the contract, 
the sum claimed can be deemed part 
of the actual rent, the tenant is 
bound to pay it ; if, on the other 
hand, the sum claimed can only be 
regarded as an imposition in addition 
to the actual rent, the stipulation 
for its payment is void. Under a 
lease of certain lands the 3’^eariy rent 
was specified as assessed at a certain 
rate, and at the end of the lease, in a 
clause entirely distinct from the one 
wherein the rent was assessed, a 
provision was made for the delivery 
of husk, which was not expressly or 
by implication made part of the rent. 

The plaintiffs brought a suit for 
arrears of rent on tlie basis of this 
lease, claiming a deduction of a 
certain ‘Sum of money for uncuitu- 
rable lands, and seeking to recover 
arrears of rent besides busk. They 
further claimed cesses upon the 
amount stated to be rent, and not 
upon the amount claimed as price of 
the husk : Held that the sum claimed 
as the value of the husk did not form 
part of the consolidated rent, but 
was an independent item falling 
witbin the description of an imposi- 
tion in addition to the actual rent. 
Sonnum Sookul v. Shaikh Elaliee 
JBaksJi, 7 W. R. 463, Eaj Naram 
Miira v. Fauna Chand Singh, 7. 0. W. 

N. 203, Gaymtulla Sardar v, Girish 
Chandra Bhaumih^ 120. W. N 175, 
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Abwab — conchL 

Ennhua Chandra Sen v. Susliila 
Soondiiry Dassee, 1. L. ll, 20 Oak*. 

Oil, Sreekanta Prasad v. [rshad AU 
Sir tar, 10 C. L. J. 225, approved 
Badha Charaii Ray Ghowdkry v. 
Golah Chandra Ghose, I. L, R. 31 
Calc. 834, distinguished. Tlluhhdari 
Singh v. Chiilkan Mahton, 1 L. H. 17 
Calc. 131, Badha Frosad Singh Y.Bal 
Koiear Koeri, I. L. R. 17 Oalc. 726, 
referred to. Mathura Prasad v, 

Tdta SiNGii, (1912) I. L. R. 40 GaJe. 806 

Account, suit for: See Cosimon Manager 150 

Frmcijgal and Agent — 

Proprietor appointed hy the co-^^ro- 
prletors as common Aiauager for pay- 
ment of joint debts, whether an agent 
of the latter and of the heirs of a 
d ecease- i proprietor — Limitation — 
Limitdtio7i Act {IX of 1908), Bch, /, 

Art, 80 — Flea of Limitation under the 
Act taken on remand after previous 
unsuccessful plea of Umiiation under 
Act VIII of 1869, s. SO, A proprie- 
tor appointed by the other co-proprie- 
tors of an estate as common manager 
thereof, for the purpose of realizing 
its profits and appropriating them to 
the payment of their joint debt, is 
an agent of the other proprietors and 
of the legal representatives of a 
proprietor since deceased, within Art. 

89 of the Limitation Act (IX of 
1908) and the period of limitation of 
a suit for accounts brought by the 
latter against such manager is 
governed thereby. Where repeated 
demands for accounts were alleged In 
the plaint to have been made, but the 
dates were not mentioned nor proved 
and the demands appeared to have 
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Account , suit f 01 * : — coucUL 

continuod to tlie termination of the 
agency, it was held that limitation 
commenced to run from the date of 
the termination of the agency.^ A 
plea of limitation under the Limita- 
tion Act may be raised on the hearing 
after the remand of a case^ by the 
High Court notwithstanding tlie 
failure of a similar plea taken only 
under s. 30 of Act VIII of 1869 on 
the first hearing in the Court below. 
Chandra Madhab Barha v. Nobin 
Chandra, Baeua (1912) I, L. B. 40 
Calc, ... ... i08 

Accused, statement fjy: DEmiATiON 433 

Acquiescence: iSee Adverse Possession ... 173 

See Hjndh Law— Aliena- 
tion ... ... 966 

Acquisitioii of 0edfcated Property: See 

Shebait ... ... ... 805 

Act 1850— KXI: See Removal of Caste 
Disabilities Act. 

Act 1859 — X\i See Bale for Arrears of 
Revenue. 

Act 1860— XIV : See Pjsnal Code. 

Act 1861— V : See Police Act. 

Act 1863 — XX: See Religious Endow- 
ments Act. 

Act 1885— lit ! See Carriers’ Act. 

Act 1865 — X: Succession Act. 

Act 1869— IV ! See Divorce Act. 

Act 1870 — ^Vl! : See Court Fees Act. 

Act 1870 — XXI; See Hindu Wills Act. 

Act 1872 — I : See Evidence Act. 

Act 1872 — IX ; See Contract Act. 

Act 1877 — I ; See Specific Sslief Act. 

Act 1877— XV: See Limitation Act, 1877. 

Act 1881 — V: jSee Probate and Adminis- 
tration Act. 

Act 1882 — IV : See Transfer of Property 
Act. 

Act 1882 — Vi: Companies Act. 

Act 1182^ — XIV ; See Civil Procedure 
Code, 1882. 
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Act 1885 — Vill: See Bengal Tenancy 
Act. 

Act 1835 — XVIi ; See Central Provinces 
Government Wards Act. 

Act 1887 — VII; See Suits Valuation Act, 

Act 1887 — Xli; See Civil Courts Act. 

Act 1887— XVII: Panjab Land Reve- 

nue Act. 

Act 1883 — IV ; See Merchandise Marks Act. 
Act 1894 — I: S^e Land Acquisition Act, 

Act 1897 — X : See General Clauses Act. 

Act 1898 — V; See Criminal Procedure 
Code. 

Act 1899 — ViJI; See PetroleUxM xVgt. 

Act 1899 — IX; See Arbitration Act. 

Act 1907 — til ; See Provihcial Insolvency 
Act. 

Act 1908 — V ; Bee Civil Procedure Code. 

Act 1908 — iX ; See Limitation Act. 

Act 1969 — III; See Presidency Towns 
Insolvency Act. 

Act 1912 — V ; See Provident Insurance 
Societies Act. 

Act 1912 — VI; See Life Assurance Com- 
panies Aot, 

Adjudication Order, effect of ; See Insol- 
vency ... ... ... 78 

Admifiistratofs, disagreement between; 

See Letters of Administration ... 50 

Adopted Son; See Hindu Law — ^Aliena- 
tion ... ... ... 966 

— — See Parties — Eeihgxous En- 
dowment ... ... ... 323 

Adoption — Agarwal Bmias of Fan jab 

— Cmtom — Ado]gted ;per son ^ an orjyhau 
and married — Adoptio7i by declaration 
of adoption and suhseqimit treatmetti 
of adoptee as adopted so?z — Privy 
Council^ practice of — Concurrent deci- 
sions on fact In this case in which 
the plaintiif sued for a deolaration of 
Ills adoption, the parties were Agar** 
wal Bariias of Zira in the Pan jab and 
the plaintiff being an orphan and 
married, the validity of the adoption, 
if made, depended upon whether they 
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were gov^crued by cuntom or by the 
Hindu Law. Tiieir Lord^lapsi of the 
Judicial Goainiittee considered tliat 
the Courts below had coacurreutly 
found that among the class to winch 
the parties belonged the rules of 
Hindu Law as to adoption did not 
apply, and that by the custom appli- 
cable to that class an unequivocal 
declaration by the adopting father 
that a boy Iiad been adopted and the 
subsequent treatment of that boy as 
the adopted son, was sutHcient tocon- 
stitue a valid adoption ; and that, in 
fact, the defendant had so adopted 
the plaintiff and treated him as his 
adopted son. In accordance, there- 
fore, with the usual practice us to 
such concurrent decisions : — Hdd^ 
that the adoption had been establish- 
ed, Owing, liowover, to tlie limited 
nature of the evidence as to custom 
among the Agarwal Banias of Zira, 
the effect of tlie decision should be 
confined by the particular circum- 
stances of the case. Ghiman Lal v. 
Haet Ghano (1913) I. L. E. 40 Gale, 879 

Advarss Possession — Ghaiwali tenure— - 
N 07i-2)(iyme7it^ or dkconiimiayice of 
payment of rent' — Estoppel — Actiities- 
ceyice — di krepresentalioji — G7 antor and 
(jrayiiee — Homestead la7id — Sale hy the 
Collector under the Publlo Demands 
Recovery Act {XI 0/ IS 59) — Sale cer- 
tificate — Title of auction 2>^^^'diascr — 
Limitation Act^ {IX of WOS)^ s. 2 {S\ 

Sch. i, 4rt 144—Trans-^er of Pro- 
perty Act {IV of 1S8B\ a. 43—Eoi- 
dence A ct (/ of 18 72), 8,115, At an 
execution sale under the Public De- 
mands Kecovery Act, the right, title 
and interest in a certain homestead 
land forming part of a gliatioali 
tenure was sold in 1878 by the 
Collector. In the sale-certilicate 
granted to the auction purchaser the 
land was described as rent-free, and, 
as a matter of fact, no rent was ever 
paid to the yhatiml or any body by 
judgement-debtor, or after him, by 
the auction-purchaser. In 1888 the 
plaintiff, an infant of 4 years of age, 
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succeeded as ghaiwal on the relin- 
quishment of the olliuc by his father. 
Thereafter, by an agreement between 
tlio young ///uij'imL the Maliarajah of 
Biirdwan, wljo was the superior 
Kuinindur, and the Goveniment, the 
young reliric pushed the offic (3 

on condition that the property should 
be treate<I as rcvsumod by the State 
to be s(?ttled permanently with tlie 
Maharajah, by whom it would be 
granted in mola^'ai'i to the retiring 
ghaltcal. This urruugeiuent was car- 
ried out and in 189d the plaintiff 
ubtuined the mokarari settlement 
from the Maharajah. In 19{)2 the 
plaintiff aliuiiied majority, and in 1904 
1)0 brought a suit to eject the repre- 
sentatives of the auction-purchaser 
from the liomestoad land and to 
recover possession of the same. Held, 
tliat mere non-payment of rent or 
discontinuance of payment of rent 
did not by itself constitute adverse 
possession. Madan MoJum Gosmin v, 
Kimar Iiameswar Malta, 7 C. L. J. 

615, Troyluckha Tai'biee Dossiu v. 
Moliima Chuwh'a Muttuck, 7 W. B. 
dOO, Mungo Lall himdul v. Ahdool 
Guffor, L L. E. 4 Cafe. PoresU 

Narain Roy v. Kassi Oliimhr Taluk- 
dar, I. L. E. 4 Calc 601, Mnaijatulla 
V. Xoorzahan, I. L. E. 1) Calc. HUB, 
Pretn Stikh Das v. Bhtipia I L. E. 2 
All. 517, referred to. Hdd, also, that 
in a suit of this description article > ■ 
144 of the Limitation Act must be 
applied, and the plaintiff as gliatical 
did not claim through his father as ' | 
his predecessor within the meaning 
of section 2 of the Limitation Act. 

Mam Cliunder Smgli v Madho ; 

Kxmari, 1. L. E. 12 Gale. 4-84 ; L. E. 

12 I A. 188. referred to. Meld, 
further, that the plaintiff, wdien he 
succeeded as ghatwal, was an infant, 
and as he commenced the present suit 
within three years from the attain- 
ment of majority, the plea of limita-’ 
tion could not be sustained. Held, 
further, that no title by estoppel 
accrued in favour of the purchase" at 
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the certificate sale. There was no 
estoppel in this case as against the 
decree-holder, and the appellants, as 
representatives of the purchaser at the 
certificate sale, could not avail them- 
selves of any possible estoppel against 
the Secretary of State or against the 
plaintifi as grantee from him through 
the Maharajah of Burdwan. Held^ 
further, that even if there had been 
any estoppel available against tiie 
Secretary of State, there could have 
been none against the plaintiff ; none 
was created by reason of wliat hap- 
pened in 1888, because the estate did 
not then vest in the CroAvn to be 
granted afresh to the plaintiff, nor 
was any created by reason of what 
happened in 1895, because the so- 
called after- acquired title of the Secre- 
tary of State was acquired by birn on 
condition that a clear title would be 
granted to the Maharajah of Burdwan 
as zemindar and to tlie plaintiff as 
mohamridar under him. The doctrine 
of estoppel does not apply where an 
after- acquired title is taken by the the 
grantor under a conveyance made to 
him as a conduit and for the purpose 
of vesting the title in a tliird person. 
Peasanna Kuhab Mookerjee V . Slil- 
KANTHA Bout (1912), I. L. B. 40 
Oalo. ... ... ... 173 

Agai*wa} Banias of Zfi*a: Adoption ... 879 

Agent; Sec Account, Suit jfok ... 108 

AgA**e^ate of Sentences ; See Api’ead ... 631 

Agreement against Public Policy— Oonirad 
AetilX of 187 s, BS — Compromue 
forbidden by law — An agreement to 
compound a non^compoundahle offence^ 
void — Qriminal ’breach of trust — MorU 
gage — Illegal consideration! It is 
contrary to public policy to compound 
a non-compoundable criminal case, 
and any agreement to that end is 
wholly void in law : Eeld^ therefore, 
that a mortgage bond executed by a 
gomastha in favour of his master for 
withdrawal of a prosecution for cri- 
minal breacli of trust, which is not 
compound able under the Criminal Fro- 
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Agreement against Public Policy — concld, 

cedure Code, is void (though a settle- 
ment out of Court bad been suggested 
by the Magistrate) ; and a suit by 
the master to enforce such a bond is 
not maintainable. Nuhhee BuIcsJi v. 
Hingon, 8 W. B. 412, commented on. 
Majibae Bahjvian a. Muktashed Hos- 
SEIN, (1912) I. L. E. 40 Calc. ... 113 
Agreement to compound non-compoundable 
offence ; Bee Ageeement against 
Public Policy ... ... 113 

Agriculturist In the Punjab, custom of: 

See Hindu Law — Alienation ... 288 

Alienation : See Hindu Law ... ... 721 

See Hindu Widow ... 565 

See Mortgage 342> 

by Father ; See Hindu Law — 

Alienation ... ... 966 

power of; See Siiebait ... 895 

Ancestral land; See Hindu Law — Alie- 
nation ... ... ... 288 

Appeal; Sanction for Frosecjution ... 37 

See Transfer ... ... 259 

, overvaluation of ; See Befond 

OF Court-fee ... . 365 

, right of ; See Sanction fof Pro. 

SECDTION ... ... ... 239 

Appeal — Concurrent seniences of imprison^ 
ment not individually appealable — 
Aggregate of sentences — Eight of 
appeal- — Criminal Procedure Code 
{ActVofim\ss,S6 {S) and il3. 

An accused sentenced to concurrent 
terms of imprisonment, not one of 
which is individually appealable, has 
no right of appeal. Concurrent sen- 
tences cannot, for the purposes of 
appeal, be taken collectively. Suhian- 
dan Singh v» King-Emperor^ 17 C. 

L. J. 392, approved. Abdul Khaleh 
V. Kmg-Emperor^ 17 C. W. N 72, not 
followed The mere admission of an 
appeal dees not preclude the Court 
from subsequently determining the 
question whether or not an appeal lies 
in the case. Am Sueikh v Emperor 
( 1913) L L. B. 40 Calc. ... 631 
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Small Cause case tried as an ordi- 
nary suit — JurisdlcUort. Wliere a 
Judicial officer irive.sted wifch Small 
Cause Court jurisdiction tries a suit, 
which he might have tried under the 
summary precedure, in the ordinary 
manner, the character of the suit is 
not thereby altered, atjd his decree 
is not appealable : Shankarhhai v. 
Somahliai^ L L. R. 26 Bom. 417, 
followed. Inbra Chandra Mukiier- 
JFE a. SmsH Chandra Banerjee 
( 1913), I. L. E. 40 Calc. ... 637 

to Privy i^mm\\--’AppUcati(>n /or 

leave to ap 2 )eal — Whether a 2 ) 2 >€al to 
Privy Council lies in cases under the 
Provincial Insolvency Act — Eight of 
ajpjpeal to Privy Council^ on what it 
rests — Lettei'S Patent {of 1865)^ ch 
S9 — Civil Procedure Code {Act V of 
1908), ss. 109, 110, and 0. XLV, r, 

S — Provincial Insolvency Act {III of 
1907), ss. 46, 47. The right of appeal 
from the High Court to the Privy 
Council rests on cL 39 of the Letters 
Patent (of 1866) read with ss. 109 
and 110 and 0. XLV., r. 3, of the Civil 
Procedure Code. The Provincial In- 
solvency Act does not interfere with 
any right of appeal to the Privy 
Council that may otherwise exist. 
Bombay Burmah Trading Corpora- 
tion, Lid. v. Dorahji Cursetji Shroff, 

I. L. E. 27 Bom. 415, referred to. 
Where an application for insolvency 
was dismissed under s. 16 of the Pro- 
vincial Insolvency Act and an appeal 
was also dismissed in the High Court 
under 0. XLl, r. 11 : — Held, that an 
appeal to the Privy Council was com- 
petent if the matter was appealable 
in other ' ways. Ghatrapat Singh 
Dugar V . Kharag Singh Lachmiram, 
(1913)LL.E. 40 Calc. ... 685 

-Orders under ss. 

311, 312 of the Civil Procedure Code, 

1882, eon-firming or settbig aside sales 
— Civil Procedure Code, 1882, ss. 588 
{16), 594, 595, 696 — Orders declared 
final by s. 588 — Setting aside sale in 
execution of decree — N on-represeriia-' 
tion of minor — Irregularities in proc- 
lamatinof sale — Civil Procedure Code, 
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1882, s. 287 — Under. estmation of 
value of property— ’Rights of minor as 
Im 7iaiural guardian. An app(fal lies 
to His Majesty in Council from an 
ordcj under sections 311 and 3l2 
sotting aside or cordirinirig a sale, not- 
withstanding the provisions as to such 
orders Iseing liaal contained in section 
588 (16) of the Code. The dejinithm 
of ‘ decree” in section 2 of the Code 
is not applicable to Chapter XLV (re- 
lating to appeals to His Majesty in 
(Jounuil). For the purposes of that 
Ciiapter a definition of “ decree ” has 
been therein ad(»pted, which is special 
and differs from the meaning it hears 
elsewhere in tlic Code. The word 
decree in that Chapter must be read 
as being e(puvaient to decree, judg- 
ment Or order.” So read final orders 
may be appealad against to His Majosy 
in Council under setion 695, and that 
provision cannot be restricted by the 
provisions of section 688 {16) that 
such orders passed in appeal '' shall be 
final.” In tiiis case, which was an 
appeal from an order of the High 
Court confirming a^ale in execution 
of decree, and reversing an order of a 
Deputy Commissioner wiiich set the 
sale aside, it appeared tliat the judg- 
ment-debtor had died pending the 
proceedings ^ for attachment and sale, 
leaving a widow and a minor son, 
and that the whole of the proceedings 
subsoqueut to his death were without 
notice to any one representing the 
minor ; that the sale proclamation 
had not been properly made, and did 
not contain the particulars required 
by section 287 of the Code of Civil 
Procedure, 1882, especially those as to , 
the value of the property, which was 
grossly under-estimated ; that the 
property was sold for a very inade- 
quate price ; and that there was abun- 
dant evidence that the appellant bad 
suffered substantial injury therefrom : 

— Held (reversing the decision of the 
Kigh Court), that there had been no 
proper representation of tlie minor, 
and that the above matters constituted 
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SIMA PBBSA0 SlSOH ». MOII OHASD 

(1913) I. L. K. 40 Gale. 

Right of appeal 

^Proceedings on award f 

0, Reference hy Collector 

— -Question as to vah^^ r^inhimaU 
■matter for local judicial tribunals. 

CTp^i H.. “s??i.S 

from a decision of the Uine 
VCt Of Lower Banna, on aroferonce 
to it Oonrt by the Collector of 

Land Acquisition Act (I J 
an award made by huu ^ 

of laud acquired. Aright of IP 

must be o*lveu by express enactment, 
must; * ^ j imuiied Sandhaeh 

and cannot be 

Charity Trustee r. ^.'D.l, 

shire Itailway Co., L. ’ i rjijm 

ner Lord Bramwell, foUowed. tno 
question in this case, moreover, ba J 
only a question of fact as to the va 
of land acquired under the )V 

in the opinion of thoir Lordslups, 
one for decision by local arbitrators 
or Courts, and not a matter for deter- 
mination by a judicial “J, *“ 

England. Rangoon Botatung Com- 
pany, Lt0., '<•■■ 

GOON (1912), I. L. R. 40 Oalo. 
Appellate Court* duty of 1 Bee Peaotice .. 


Apprication : See Suit -• ••• 

ApportiORtnent : See Land Acquisition 
Compensation 

of Costs : See PUaNitive 

Police ... — , *•* 

^rhltP3LtlQi%— -Bengal Chamber of Com- 
merce, arhitnition hg— Award, filing 
of— Arbitration Act {IX of ZSPP), ss. 

It Vo, Id and 16— Rules under Jhe 
Indian Arbitration Act, 18y9 Sub- 
mission— Bought and Sold notes— 

Stamp dutg—Form of order— CosiSs 
Where bought and sold notes relat- 
ing to a contract for the sale of good'"^! 
contained an arbitration clause, and 
were stamped with one anna stamp:^ : 

Held, that, on the materials before 
the Court, the practice of stamping 

I such documents with one anna stamps 
was not invalid, and the proceedings 
in arbitration were effectual. Under 
the provisions of the Indian Arbitra- 
tion Act, an award is to be liled not 
on the application of the parties, but 
at the in.stance of the arbitrator ; and 
when the award has been tiled, the 
result is not that there is a suit in 
which a decree has been passed, but 
that there is an award which is enfor- 
ceable as a decree. Trihhiwandas 
Kalliandas Gajjar v. jimnehand, I. 

L. B. 35 Bom. 196, and In re a 
Ba^ihruptcg Notice, [1907] 1 K, B. 

478, referred to. Such of the rules 
of Court framed under the Indian 
Arbitration Act as are not in accord- 
ance with the Act are inoperative, 
and no effect can be given to them. 

Baijnatii r, Ahmed Musaji Saleji 
( 1912) I. L. B. 40. Calc, — ^l,) 

Arbitration ftot (IX of 1898) ss. 11, IS to 

ISlSeeAKBITR-OTON ... 

Arrears of Revenue: See Commissioneb, 

POWER OF ... 

Arrest and Search : See Conspiracy ... 898 

Ascetics See HiN0U Law— Inheritance 545 

Assessment, method of: S«fi Lano Acqui- 
37 smoN— C ompinsation ... 
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Assessors, examinatioii &f—Ee-irlal~^On- 
minal Procedure Code (/lei V of IS 9S% 

S8. 309^ 403^ 4^8^ 439 — Assessors not 
to he questioned until their ojjiniom 
delivercii md recorded — liloting — 
Right of qnwaU defence — Practice. 
Seiction Bo9 of tliu Code of Ciiminul 
Procedure gives the Judge a dl.-icre 
tioii to sum up the evidence fur the 
beaeiit of the assessors if lie tldiiks 
necessary, but it gives him no power 
to question them until Uiey have deli- 
vered their opinions orally and he has 
recorded such opinions When a 
conviction is set aside and a re-lriul 
ordered, tUc whole case is re-opeued 
and the accused must be tried again 
on ail the charges originally framed, 
and having regard to the provisions 
of section 423 of the Code of Orimi** 
nal Procedure, the provisions of 
section 403 in that respect cannot 
apply. Krishna Dhan Mandal v. 
Queen-Empress^ 1. L. B. 22 Calc. 377, 
and Queen- Empress v. Jahanulla^ 1. 

L. B. 23 Calc. 975, referred to. Nazi- 
MiTDDiN V, Empekor (l9l2). L L. B.40 


Calc. ... ... ... 163 

AssijSismeat ; Sea Trade-mark ... 814 

Attached Proisepty, claims to : See Volun- 
tary Payment ... ... 598 

Attachment: Inbolvenci ... 78 


Attachment- 'Criminal Procedure Code 
{Act V of 1898), ss. 146 and 148— 
Re'^usal to grant time— Duties of the 
Magistrate — Practice. It is only 
when the magistrate decides that 
none of the parties was in possession 
or is unable to satisfy himself as to 
which of them is in possession that 
he can attach property under s. 146 
of the Criminal Procedure Code. He 
cannot say that he is unable to satisfy 
himself if he has never made the 
slightest effort to do so. Mafisar A li v, 
Matiullah, 12 0. W.H. 896, followed. 
Bejoy Madhuh ChoivdJmry v. Chan- 
dra Nath Chuclcerhtty, 14 0. W. N. 

80, distinguished. Shbobalak Bai u. 
Bhaowat Pandey (1912) I, L, B. 40 
Calc. ... ... 105 


Pagh 

A ttachmeo t — concld. 

Attaohmeot— IFarr ant— Penal Code (Act 
XLV of 3$ 60) ^ s. 147 — Nazir's power 
of Deleoatim — JJaiUjf" — Oiril Pro- 
cedure Code (Act r of 190 S), 0. XNI, 
r. 25. Where a nuzir directed a jieon 
to attach prep(‘rty and IiximI a tiiuu 
within which the uttachuient was to 
take place and the peon executed the 
warrant of attuciuneut after the 
expiration of the time so iixed: //eld, 
tiiat, tlie peon, deriving his anihurity 
from the Court to make the Kcizure, 
could lawfully make Die seixnre even 
after the time lixed by the nazir for 
Die execution had expired. The nazir 
and bailiff are not the same person. 

The o nicer to whom 0. XXI, r. 25, of 
the Civil Procedure Code refers is not 
the nazir, but the peon. Dhafam 
Chaud hall v. Queen- Empress, I. L. 

R. 22 Calc. 59 G, distinguished. 
SuBBD Ali V. Emperor (1913) I. L B. 

40 Calc. ... ... ... 84S 

Atternejf and teWmt— Practice — Refusal of 
attorney to proceed until payment of 
costs already incurred — Discharge hy 
Attorney — Acceptance of discharge hy 
client — Order for change of aiiorney-" 
Payment of costs. A hrm of attorneys 
refused to proceed farther in the 
conduefc of a suit, unless their clients 
paid them as promised a certain sum 
on accniuit of costs incurred: Held, 
that by so doing the attorneys dis- 
charged themselves, and the clients 
■were entitled to an order for change 
of attorney without first paying the 
costs already incurred to the attorneys - 
on tiie record. Held, further, that the 
mere fact that after the attorneys^ 
refusal the clients instructed them to 
brief counsel to apply for an adjourn- 
ment of the suit, which instruction ; 
the attorneys declined to accept, did 
not amount to a refusal on the clients’ 
part to recognize the ilischarge of the 
attorneys. Basanta Kumar Mitter v. 
Kusum Kumar Mitter, 4 0, W. N. 

767, and Aial Chandra M ulcer jee y. 
Shoshee Blnisan M ulcer jee, 6 0. W. N. 

215, followed. Maheshpur Coal 
Company, Im. v . Jatindra Nath 
Gupta (1912) 1. L. K. 40 Oalc. ... 38f 
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OandSdate ; See Pleadership Examination 588 
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Auction-purchasef, suit by, to rocovei* 

purchase Sf^^e-'LiMiTA.TiON ... 187 

Aactioii-purchaser, tUte of: See Adverse 

POSSESSION ... •** 

Award, tiling of : See Aubitbation ... 219 
Bailiff: Sue Attachment ... 849 

Bar Couooil, fiasolutions of : See [hmita- 

TiON 

Bonofits of Decree, suit for: See Pbinci- 

pAii AND Agent 

Bengal Chamber of Commerce, Arbitration 

by: See Akbitbation ... 

Tenancy Act (VIII of 1885), ss. S 

(16), 58 (sy. See Collectoh ... •i:>o 
■ Sc 25 ! 

iSf<je Landlord AND Tenant 870 

s. 30; 

See Enhancement of Bent — ^9 

SSe 30 


(5), 37, 105, 107, 109 ; See Burr ... 428 
74 ; 

gQ(J 

See Abwab ... 

ss, 95, 

98 s See Common Manager •** 

. s. 101 


C!s. 2(a\ 3 ; Bee Ultra Vires ... 

. s. 148, 


cl(h)i See “Landlords’ Interest,” 
Miuning of ••• — 

8e{{ue$t;, condStlons of; See Will ... 192 
Bought and Sold Notes : See Arbitration 219 
Building Plans, sanction of: Municipal 

Corporation 

Burden of Proof: See Hindu Law 
Alienation ... ••• 

Burma Town and Village Lands Act (IV of 
1898), 8. 41 (5) ; See Jurisdiction of 
Civil Court 

Calcutta Municipal Act (Sengc III of 1839), 

»s. 375, 377 ! See Municipal Cor- 
poration -- ... 


police Act (Bong. iV of 1866) 8S» 

62A(4), 102A! iSee Procession ... 470 


^-Subarban Police Act (Beng« II of 
1866) ss. 39A(4) 49A ! See Frooession 470 


Barriers — Carriers^ {III of 1865)^ ss, 

7, S, 0 — Liahility of steamer 
company for goods damaged in 
transit— Onus of proof —Negligence or 
criminal act of compa7iy,^ its serea7tt,^ 
or agent jpresumed. Where a steanier 
company forwarded a cousigriinent of 
four tins of oil on terms contained in 
what is known as an owner’s risk 
note, after receiving the tins in good 
condition, and the consignee refused 
to take delivery as one tin was cut 
open and partly empty and anotlior 
was quite empty, ami brtiught a suit 
for the value of tlie oil : Held^ that 
the steamer company, being a common 
carrier, was in a dillerent position 
from railway companies who are only 
bailees, coming under ss. 151, 152 and 
161 of the Contract Act. Its lialhlity 
is, therefore, that of an insurer 
subject to certain exceptions under s. 

6 of the Carriers’ Act, Held,, also, 
that the. onus was, as a matter of 
course, on the steamer company as 
conimon carriers, even in a case 
covered by special contract, to dis- 
prove negiigeucev as the loss of tlie 
goods is p7nma fade evidence of 
negligence or criiuiiiai act of the 
carrier, his servants or agents. 
ChoutmnU Hoagiir, v. The Mve^^s 
Steam Navigation Co.,, I. L. li. 24 
Gale. 786, followed. Irrawaddy 
Flotilla Oos Y. Bugmandas,, I, L. il. 

18 Calc. 620, Lalckmd Sew Karan 
V. E, L By. Co., 17 C. W. N. 
635^5 referred to. Sheoharut Ram v. 

B. and W.-W. Ry. Oo., 16 0. W. N. 

766, not followed. India General 
Bteah Navigation Company ?j. 
Bhagwan Chandra P^ul, (1913)1. 

L. B. 40 Gale. ... 716 

aarrieps Act (II! of 1865), ss. 6 to 9: See 
Carriers ... — 716 

Cause of Action, abatement of ; See 

Partes — Beligious Endowment ... 323 

Central Provinces fiovernment Wards Act 
(XVU of 1885) s- 18 — Application of 
Act — Hindu joint family estates — 
Application hy managing members of 
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QentraS Provinces Oovermneitt Wards Act 
(XVII of 1885), S. n--€mtd. 
joint family for supermtendence of 
estate hy Court of Wards — Miiahshara 
law^ family governed hy — Sanction hy 
Chief Commi8sio7ier to moirigage of 
estate under dharge, of Court of Wards 
— Suit on moi'tgage after relmguish^ 
ment of management hy Court of 
Wards. The Central Provinces 
Government Wards Act (XVII of 
1886) applies to the superintendence 
by the Court of W ards of the estates 
of Hindu joint families, as well as to 
the separate estates of Hindus and 
others situate witliin the territories 
administered by the Cliief Oommis- 
sioiicr of the Central Provinces, The 
two managing members of a Hindu 
joint family governed by the 
MItahshara law, and zaniindars of the 
family estate of Baherakhedi in 
Hosangabad, which had become over- 
burdened with debt, applied under the 
above Act to the Deputy Commis- 
sioner, as the Court of Wards for the 
district, to assume superintendence of 
the joint family estate with a view to 
liquidate the debts : HeZd, that in 
making the application they acted 
within their power and authority as 
managing members, and in the interest 
of all the members of the joint 
family *, and that inasmuch as no 
member had in the property any 
definite undivided share {^Garihullah 
Y, Khalak Singh, L L. R., 25 AIL 407 ; 

L. B. 30 I. A. 165, and Appovier v. 
Eama Suhha Aiyan^ 11 Moo, 1. A. 

76], what was taken over by the 
Court of Wards on assuming superin- 
tendence of the estate was the pro - 
perty of all the members of tlie joint 
family. The Chief Commissioner had 
power to sanction the assumption l')y 
the Court of Wards of the whole of 
the joint family property, wliether the 
application was made by the mana- 
ging members only, or by all the mem- 
bers of the family ; and the acts of the 
Court of Wards in dealing* with the 
property after charge of it was 
assumed, bound the interest of all the 
members. The sanction of the Chief 
Commissioner to a mortgage of such 


Fagb 

Hentrat Provinces aovernment Wards Act 
{XVII of 1885), s. 18 — continued, 
property, as required by section 18 of 
Act XVII of 1885, may be an hiiplied 
sanction ; it is not necessary that the 
mortgage to be made by the Court of 
Wards should be submitted to the Chief 
Commissioner for his sanction, nor 
that the sanction should be to the 
precise terms of the mortgage deed. 

By the feeriuH of a mortgage made in 
1891 by the Court of Wards in favour 
of the respondent (plaintiffs) on tlie 
security of the joint family estate, the 
mortgage money (Rs. 1 ,20,000) was 
repayable with interest by annual 
instalnients of Bs. 10,000 extending 
over more than 20 years, and in the 
event of Rs, 30,000 becrming overdue 
the Court of Wards covenanted to 
recover such buiu by sale or otlierwise 
of sufficient of the mortgaged property. 

If it was found impossible to continue 
to manage the estate, the Court of . 
Wards was either to sell up the entire 
property and devote the proceeds to 
the liquidation of the debt, or make 
over the estate to the mortgagees in 
satisfaction of their claim. In the 
event of tlie management being relin- 
quished before the debt was liquidated 
in the ordinary course, the Court of 
Wards was to liquidate the debfe 
remaining due by the sale of such 
portion of tlie property as might be 
necessary. The sum borrowed was 
applied to pay off tbe debts on the 
property. Only Bs. 16,000 was repaid 
up to 1893, and since then no instal- 
ment had been paid, the Court of 
Wards, owing to unforeseen circums- 
tances, finding it impossible to pay 
more, either of principal or interest : 
and in March, 1902, the Court of 
Wards, after giving the mortgagees 
notice that the relinquishment by it 
of the management bad been sanc- 
tioned, offered to make over to them 
the mortgaged property in^ satis- 
faction of their claim, “ excepting the 
cultivating rights of sir land which 
are to be reserved for the mainte- 
nance of the wards,” which the mort- 
gagees declined as not being a compli- 
ance with the terms of the mortgage 
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€e»tt*al Provimces fiovernment Wards Aet 
(XVIi of 1885), s. n—mickl 

deed. In June, 1902, the Court of 
Wardw relinquished tiie management of 
the estate without selling it or trans- 
ferring' it to the mortgagees. In a suit 
brought in 1904 on the mortgage for 
sale and recovery of the amount due : 

Held (affirming* the decisions of the 
Courts in India), that, on the terms 
of the mortgage and under the 
circumstances of the case, the whole 
sum payable on the mortgage had be- 
come due on the relinquishment of 
tlie management by the Court of 
Wards, and the usual dt*creo for sale 
was made. Gulab Singh v . Gokuldas 
( 1913)1 L. 40 Calc. ... ...784 

CertifScat© of Ineorporation : See Com- 

panies A.CT (VI OF 1882), ss. 6, 40, 

41 ... ... ... 1 

GHairmait: IMuniqipab Ooupokation ... 886 

Change of Attoraey i See Attorney and 

Client ... ... ... 386 

Charge : Gao Interest ... ... 514 

— One fiend of charge relating to 

Beeeral distinct ojfence^^ — Misjoinder — 
Illegality of trial’-- Criminal Proce- 
dure Code {Act V of ISOS)^ s. 2SS^ 

A single charge relaiing to several 
distinct offences is illegal. Under s. 

233 of t})e Criminal Procedure Code 
tliere slionld be a separate head of 
charge for each sucli offence. A 
charge under s. 409 of the Penal 
0(}de, of criminal breach of trust in 
respec*- of a total sum of 10 annas 
6 pies, to wit, a sum of 4 annas 6 
pies collected from A between certain 
dated in one year and a sum of 6 
annas collected from B between other 
dates in the same year, is bad for 
misjoinder ; and a trial held on such 
a charge is illegal. Suhrakmania 
Ayyar v, King-Emperor^ L L. R. 25 
Mad. 61, followed. Asgar Ali 
BiswavS V. Emperor (1913) 1. L. R. 40 
Calc. ... ... ... 846 

Misjoinder of charges — Jomt 

trial on charges of criminal breach of 
trust and faUidcation of accounts 
committed in separate iransactionB — 
Criminal Procedure Code {Act V of 
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Charge — concld. 

1S9S)^ 83 . 234 a?id 235 — Penal 

Code {Act XLV of 1860\ ss. 408 
and 477 A. A charge of criminal 
breach of trust of a sum of money 
can be tried under s. 235 {!) of the 
Criminal Procedure Code, at the same 
time, with one of falsilication of 
accounts made to conceal the act of 
misappropriation as part of ’the same 
transaction ; and two unconnected 
clmrges of falsiffcatioii may be tried 
at one trial under s. 234 ; but a 
charge of criminal breach of trust 
cannot be legally tried together with 
one of falsilication relating to a 
distinct act of misappropriation 
committed in a separate transaction. 

Kasi Visicanniithan v. Emperor^ 

L L. R. 30 Mad. 328 ; and Subrah- 
mania Ayyar Vv King -Emperor^ 

I. L. R. 25 Mad 61 ; L. R 28 I. A. 

257, followed. Emperor v . Jtban 
Kristo Bagchi (1912). 1. L. R. 40 
Calc ... ... 318 

Omission to frame charge — 

Rioting — Causing h uri — Cotw i ctionfor 
an offence other than the one charged * 
iclih — Error of law — Error ^ omis- 
sion or irregularity ” — Cinmmal 

Procedure Code (F of 1898) 535^ 

53 7 (a) — Practice. Sections 536 and 
537 (a) of the Criminal Procedm*e 
do not apply to a case where the 
accused is charged with one offence 
and convicted of anothei' — -totally 
different to the one he was charged, 
with. Section 233 is nitandatory ; for 
every distinct offence of which any 
person is accused there shall be a 
separate charge, and every cl large 
shall be tried separate V? except in the 
case mentioned in ss. 234, 235, 236 
and 239 of the Code. Section 236 
refers to a series of acts which are of 
such a nature that it is doubtful which 
of the several offences the facts con- 
stitute. To convict an accused of 
murder on a charge of rioting or to 
commit iiim to the Sessions without 
framing a charge would be not merely 
an irregularity but an error of Jlaw 
vitiating the trial SiTA .Ahir v. 
Emperor (1912), 1. L. R. 40 Calc. ... 168 
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Charge to Jury: See Juk^:, trial by ... 3B7 

GhaHtalble Bes|ue$t : See Will ... 192 

Ghota Nagpur Landlord and Tenant 
Procedure Act (Beng. I of 1879) s. 

123; See Execution of Decree ... G28 

Ghota Nagpur Tenancy Act(8eag, VI of 1908) 

88. 4(.?), 41 ; See Ejectment ... 858 


s, 27 ; See High Court, Jurisdiction 

OF ... ... ... 618 


s. 47: See Mortgage ... ... 634 


8. 139 {3) cl. (a) : See Jurisdiction 
OF Civil Court .. ... 402 


s, 208; Execution of Decree ... 623 
Civil Courts Act {KU of 1887, ss, 21 (2)^ (4), 
and 22 (1); See Sanction for Prose- 
cution ... ... ... 37 

Procedure Code (Act KIV of 1882, s. 

13 ; See Companies Act. 1882, ss. 

6, 40, 41 . . ... 1 

1882, s, 13: See 

Enhancement of Bent ... 29 

(Act KIV of 1882) 

s« 278: 6'ee Voluntary Payment ... 598 

1882, SS. 287, 311. 

312, S88, 594 to 596: See Appeal to 
Privy Council ... ... 636 

(Act V Of 1908), 

SS, 1 (2), 48, 154: See Execution of 
Decree ... ... ... 704 


s. 47, 0, KKI, rr. 22, 90: See Execu- 
tion OF Decree ... ... 45 


s- 73, 0. XKI, r. 89; See Bateable 
Distribution ... ... 619 


s. 80: ^ See Notice ... ... 503 


ss, 109, 110, 0. XIV, r. 3: See A?~ 

peal to Privy Council ... 685 


ss, 112, 151s 0. KLI, r. 5 (2): See High 
Court, Jurisdiction of ... 955 


Page. 


Civil Procedure Code (Act V of 1908 )— po/g R 
fi. 115: See High Court, jurisdic- 
tion OF ... ... ... 477 


0, VII, r. 11 : Sec Court-fee 

... G15 

0. XX I, r, 25: See Att.vch.ment 

... 849 

0. XX)( IV, r. 6 : Hee MoirruAfiE 

... 342 

0« Kl, r. 1 : *SV^! Bkceiver 

... 862 

0, Kll, r. 20 ; 0, XKII, r, 10; 0. 1, r. 

10 

See Parties 

... 323 

Codicil: See Will 

... 192 

Coercion: See Voluntary Payment 

... 598 


Cognizance — Police report — Vaee made 
over to another Magiairote for enqidvy 
ami report — Criminal Provedure 

Code {Act V oflS93X sft. 173^ 100 (i) 

(5) — Practice. Wficr<3 a Magistrate, 
upon receiving a police report under 
H. 173, does not take cognizance of the 
case under s, 19U (i)(5), which he is 
perfectly competent to do, but makes 
it over for enquiry and n?port to an 
Honorary Magistrate, be acts contrary 
to tiio provHons of the Law. Abdul- 
lah Manual V. Emperor (1913) J L. 

K. 40 OMc ... ' ... ... 854 

Collector — JurmUciion — Complamt to CoL 
leiior of the district under s, 68 (3) of 
the Benpal Tenancy Act {VI JI (f 
1886) — Transfer of inquiry to 8uh~ 
divisional Officer for disposal — Deputy 
Collector — Jiirisdication of Sub- 
divisional Officer to hold such inqxiiry 
and to direct a pmyseention forfabrica^ 
tion of false evklenee — Benyal Tenancy 
Act, s. 3(16), 68(3) — Government Notu 
f cation of 10th Seqitemher 1010 — Reg. 

IX of 1833, ss. 20 and 21 — Criminal 
Procedure Code (Act V of 1898), 
s. 476. Under s. 3 (16) of the Ben- 
gal Tenancy Act and Government 
Notification of the lOtli September 
1910, a Siibdi visional Officer is a 
‘‘Collector” and is autliorized to hold 
an inquiry under a. 58 (.3) of the 
Bengal Tenancy Act. A Collector of 



xii 


GENSBAL INDEX. 


Page. : 

Ool lectoi* — concld. 

the district has power, on complaint 
made to him, to transfer such inquiry 
for disposal to a Subdi\dsional 
Officer who is, under ss. 20 and 21 of 
Reg. IX of 1833, subordinate to the 
Collector, and is required to perform 
all the duties as signed to Mm by that 
functionary. Where, therefore, a 
complaint under s. 68 (3) of the 
Bengal Tenancy Act was made to the 
Collector of the district and trans- 
ferred by him for disposal to the 
Subdivisional Officer wlio found that 
certain rent-receipt-books, hied in the 
course of the inquiry, had been fabri- 
cated: Eeld^ that the latter had juris- 
diction, under s. 476 of the Criminal 
Procedure Code, to direct a prosecu- 
tion of the oSoiiders for offences 
under ss. 193 and 196 of tlie Penal 
Code. Phakindae SmGii u. Emperor 
(1913) I. L. B. 40 Calc.: ... 4:65 

€olSector, sale h^^See Adverse PossessiOx>? 173 

Collector of Rangoon, Reference by: See 
Appeal to Privy Council ... 21 

Colonial Probates Act (§5 & d6 ¥ict.. Cn 6,): 

See Letters of Administration ... 74 

Commissioner, power of — Rex)mne Gommis- 
sioner^ poiver to review order made hy^ 
a 7 inulling sale for arrears ofreveiiue — 

Act XI of 1S69, $, 26^ as amended by 
Bengal Act VII of 1S6S^ s. 2. Held 
(affirming the decisions of the Courts 
in India), that a Bevenue Commis- 
sioner acting under Act XI of 1859. 
as amended by Bengal Act VII of 
1868, had, under the circumstances, 
no power to review Hs order setting 
aside a sale held for arrears of reve- 
nue. Batjnath Ram Goenka v. Nand 
Kumar Singh (1913) L L. B. 40 
Oalc. ••• ... ... 652 

Cominissloner of Partition^ sale by: See 
Beview ... ... ... 140 

Commissioner of Police, power of; See 

Procession ... ... 470 

Commitment ^o Sessions: See Jurisdicton 
OF Criminal Court ... ... 360 

Committee: See Partibs—Beligious En- 
dowment ... ... ... 323 
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Common Manager: See Account, suit for 108 

Bengal Tenancy Act 

iyill of 1885\ ss. 95^9SSuit 
against a Common Manager for gene- 
ral accounts^ after accounts passed by 
the District Judge^ whether maintain- 
able — Position of a Common Manager. 

A Common Manager appointed under 
section 95 of the Bengal Tenancy Act 
by the District Judge, is an officer of 
the Court created by the statute, and 
in so far he holds his office and per- 
forms his duties under the provisions 
of the Act, is in a position analogous 
to that of a Beceiver appointed by the 
Court, and is entitled to the same 
protection, for the period during 
whicli he exercises his duties within 
the powers given to him by the Act, 
as a Beceiver appointed by the Civil 
Court. No suit by a co-owner . to 
render a general account for the 
whole period of his management could 
lie against a Common Manager who 
has, in accordance vutb the provisions 
of the law which defines his duties, 
regularly submitted accounts for the 
period of Ins management to the 
District Judge and which accounts 
have been duly audited and passed by 
the District Judge. A suit is also not 
mairitcainable by a Co owner against a 
Common Manager for recovery of 
specific sums of money, which in tlie 
ordinary course of the mangement 
ought to have appeared in the account 
and which the co-owner was aware at 
the time, were not included in the 
account, or with duo enquiry mights 
have discovered were not included 
the account, except with the previous 
sanction of the District Judge. 
Khiiish Chandra Acharjya Choiodlmry 
V. Osmond Beehy^ I. L. B. 39, Cai. 
587; 16 C. W. N. 516 and 

Mahomed Fah Ghoiohury v, Upendra 
Lai Singh Roy^ 2 Ird. Cas. 597, dis- 
tinguished. Naba Kishore Manual 
u. Atul Chandra Chatter jj, (1912) 

I. L. B. 40 Calc, ... ... 150 

Companies Act (VI of 1882), ss« 6, 40 arid 4i 

Oerliticate of Incorporation of Com- 
pany^ effect of — Objection to formation 
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Oompanies Act (VS of 1S82) ■—contd. 

of Gomjpany^ ike Memorandum of 
Association not being signed hy seven 
persons as required — Matter in issue 
' not made ground of attack in former 
suit — dies judicata — Civil Procedu'^'e 
Code^ 1882^ s, 18. The provisions of 
the Indian Companies Act (VI of 
1882) as regards the incorporation of 
Companies are the same as those 
contained in the Imperial Act of 1862 
except that it is specially provided in 
section 40 of the Indian Act that it is 
not the duty of the Registrar to 
re(]uire evidence as to whether the 
subscribers to the Memorandum of 
Association are competent to contract. 
Section 6 of the Act provides that 
“ any seven or more persons . . . 

may, by subscribing 

their names to a Memorandum of 
Association and otherwise complying 
with the requisitions of this Act in 
respect of registration^ form an, in- 
corporated Company, etc.” And s. 41 
enacts tfiat a certificate of the incor- 
poration of any Company given by 
the Registrar shall be conclusive 
evidence that all the requisitions of 
this Act in respect of registration 
have been complied with.”. The 
Memorandum of Association of a pro- 
posed Company was signed before 
trie Registrar by two adult persons 
and also by a person who under the 
Guardians and Wards Act (VIII of 
1890) had been duly appointed by the 
Court guardian of five minors, the 
guardian making a separate signature 
for each minor ; and the Registrar 
issued a certificate of the due incor- 
poration of the Company. In a 
suit in which it was objected, inter 
alia, that that the Company was 
not properly constituted the Memo- 
randum of Association not having 
been signed by the required 
number of seven subscribers : — Efeld 
(reversing the decision of the Chief 
'Court of Lower Burma on its Appel- 
late Side), that assuming the condi- 
tions of registration were not duly 
complied with, certificate of incor- 
poration was conclusive for all pur- 
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ISoiiipanies Act (VI of 1882)— co/zcM. 

poses, and the Court could not go 
behind it and consider any alleged 
defects in the formation or constitu- 
tion of the Company, hi re Barned'^s 
Ba7iking Company. PeeVs Oase^ L, R. 

2 Ch. App. 074, per Lord Cairns L, J,* 
and Oakes v. Tnrqmnd L. R. 2 E. 

Ir. App. 325, per Lord Cladinsfi^rd 
L. G,, followed. But apart from the 
English decisions, the use of the word 
“ otherwise ” in s. 6 of Act VI of 
1882 showed that tlie statutory condi- 
tion that the Memorandum of As- 
sociasion must be signed by seven or 
more persons was as much a condi- 
tion. of registration as any other to 
be found in the Act which was preli- 
minary to registration and apparently 
essential : Held, also, that tlie issue 
as to the invalidity of tlie Company 
might and ougiit to liave been 
made a ground of attack in a 
former suit brought by the same 
plaintiff against the same dt*f<in<lants 
in 1902 which had ])cen dismissed. 

All the facts on which the present 
suit was based were known to the 
plaintiff, and were stated at length in 
the proceedings in the former suit 
No further evidence would have been 
needed. Nothing was wanting Imt 
the addition of atj issue on the point. 

The present suit as regards that 
question was therefore barred as res \ 

judicata under s. 13, Explanation i 

2 of the Civil Procedure Code, 1882. , 

Kamesv;ar Per shad v. Eajkumari 
Ruttan Koer, I. L. R. 20 Calc. 79 ; i 
L. R. 19 I. A. 234, foRow’cd. Moosa 
Goolam Aeiff u. Bbrahim Goolam : 
Ariff (1912). I. L. R. 40 Calc. ... 1 j 

eompany, formatfoii of: Bee Companies i 
Act, 1882, ss. 6, 40, 41 ... 1 

Compensation; See Land Acquisition ... 64 i 

Compensation foil* imppovements ; See Hindu 
Widow ... ••• ••• 

Compensation Money, withdpawal of : Bee 

Shbbait ... ... — 395 ‘ 

Complaint: SeeCauuEOTOR ... ... 465 : 
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Complaint: See Jubisdiotion of Okiminal 


Court 


Bevision 


360 

dismissal of: See Orisiinal 

... 41 


dismissal of— JuriscUcli on io 


direct a prosecution in the absence of 
any judicial proceeding — Order not 
made independently^ but on the sugges- 
tion of the District Magistrate— Coin^ 
plaint — Preliminary enguiry xoithout 
the existence of reasons for doubting 
its truth — Omission io record reasons 
Permission given to accused to cross- 
examine and adduce defeyice evidence 
Penal Code (Act XLV of JS60),^ 
2 X 1 — Criminal Procedure Code iAct 
VoflS98\s$. "^02 and dld—Prac* 
Uce, Where tlie petitioner's case was 
disposed of by the acquittal of the 
accused!, on the Ist August by a 
Magistrate who did not tlien^ take 
action under s* 476 of the Cninina 
Procedure Code, but proceednigs 
thereunder were taken on the 9th 
August, and an order made on the 
23rd by another Magistrate, who had 
tlien no seisin of the case, and the 
District Magistrate having expres- 
sed a doubt as to the jurisdiction 
of the latter and having considered 
that such order should be ^ passed 
by the Magistrate who tried the 
original case, such Magistrate there- 
upon, purporting to act 
s. 476, directed the prosecution of the 
petitioner, under s. 211 of the Penal 
Code on the 16th September : Held^ 

(i) that the order of the 23rd August 
was without jurisdiction, as there was 
on judicial proceeding of any kind 
before the Magistrate who passed it ; 

(ii) that the order of the IGtii Septem- 
ber was bad in law, as the trying 
Magistrate had not considered it 
necessary to take action under s. 476, 
when he acquitted the accused in the 
original case, and did not exercise an 
independent judicial opinion in passmg 
it a month-and-a-half later at the ins- 
tance of the District Magistrate. 
There may be cases in which a Court 
does not think it necessary in the 
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Oomplaint, dismissal of^ — concld. 

public interest to take action under 
8. 476 of the Code, and allows the 
injured person to seek redress by 
granting sanction, and in such a case 
it is not necessary that the order 
should be passed at or near the time 
of the disposal of the original case. 

When a complainant perfers a com- 
plaint and supports it by Ins oath, he 
is entitled to be believed, unless there 
is some apparent reason for disbeliev- 
ing him, and lie is entitled to have the 
persons complained against brought to 
trial. When there is no reason what- 
ever for disbelieving the truth of the 
complaint, the Magistrate has no juris- 
diction to act under s. 220. The 
accused should not be made a party to 
a proceeding under s. 202, nor allowed 
to cross-examine the prosecution wit- 
ness or to adduce evidence for the 
defence : Baidya Nath Singh v. Mus- 
pratt, I. h. 11. 14, Calc. 141 approved: 
Emperor v. TanukLal Ghoiodhuri(mx^ 
reported) disapproved. Bhim Lal bAH 
V. Emperor (1912), I. L. B. 40 Calc. 444 

Compromise Decree : See Review, ai->pjlioa- 
TioN iPOR ... ••• 

forbidden by Law ; See 

Agreement against public policy 113 

Compulsion, money paid under s See 

Voluntary Payment ... ... S98 

Concurrent Sentences : See Appeal ... 631 

Confession — Record of coiifession— Ques- 
tioning the accused regarding Us 
voluntariness at the end of the state-, 
jnent — Criminal Procedure Code (Act 
Y of 1898), s. 16d — Confession partly 
false, evidentiary value of. Wlicre 
an enquiry as to the voluntary 
character of the confession is made 
by the Magistrate not at *the com- 
mencement, but at the end of the 
statement by the accused, the defect 
is merely * one of form. If ^ a con- 
fession is found to be false in part, 
viz., as to the justifying motives for 
an olfence, it does not follow that 
the rest of it, relating to the commis- 
sion of the offence, must be rejected. 
Where the entire statement of a 
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Confession- — concld. 

prisoner has been given in evidence 
any part of it may be contradicted 
by the prosecution, and if sufficient 
grounds exist, the Court may accept 
the incriminatory, and reject the 

exculpatory, portions. Rex. v. 
Higgins » 3 G. & P. 603 ; Rex v. 
Cleioes^ 4 C. & P« 221 ; Rexv, Ste2JtoB, 

4 0. & P. 397, referred to. Pulin 
Tanti V. Emperor (I9l3) L L. E. 

40 Calc. ... ... ... 873 

Conseauential l!e!ief ; See Court- pee ... 246? 

615. 

Conspiraojf to prosecute mallclouslsf) suit 
for! Limitation ... ... 898 

Construction of Statutes j See Defamation 433 

Contingent Bequest! See Hindu Law — 
Will ... ... ... 274 

Contract: See Abwab ... ... 806 

Act (IX of 1872) SS. 15, 69, 70, 

72* i»us, (&): See Voluntary Pay- 
ment ... ... S98 

"" "* s« 25 * See 

Agreement against Public Policy 113 

s, 247 : See 

Sale oe Goods ... ... 523 

Conversion: See Hindu Law — Joint 

FAMILY ... ... ... 407 

Copercenership : See Hindu Law — Joint 

FAMILY ... ... ... 407 

Co-sharers : See Dispute concerning 

LAND ... ... ... 982 

Costs: See Arbitration ... ... 219 

See Trade-mark ... ... 814 

apportionment of: See Punitive 

Police ... ... ... 452 

, payment of: See Attorney and 

Client ... ... ... 386 

Counsel, professional conduct of: See 

Limitation ... ... 898 

engaged in case, appearing as 

witness: See Limitation ... 898 

Counterfeiting Trade-mark ; See Trade- 
mark ... ... ... 281 
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Court-fee — Declamiorg decree^ suit jbr— * 
Consequential relcif — Plaint^ rejection 
of — Civil Procedure Code (Act V of 
1908\ 0. VI fr. 11 — Valuaimi of suit 
—OoiirtfeBsAGtijn of 1870\g.7, 
paras, h;, ch (c), t?, cl.(a) — VaUiationfoT 
pmpose of jurisdiction — Suits Yalua- 
tio7f Act (VII of^ 1881), s, 8, In a 
suit for declaration that a decree 
amounting to Bs. 2,794 and odd 
should be declared forged, illusory 
and unlit for execution, and also for 
a declaration that the family property 
valued at Bs. 7,000 was not liable 
to be sold in execution of that 
decree, the plaintiff paid court-fee 
ten times the Government revenue 
payable on the land worth Bs. 7,000. 

The Court below rejected the 
plaint ; — Held, that the real value 
of the reliefs claimed was Bs. 2,794 
and odd,, the value of the decree, 
and that, the plaintiff not having 
paid court-fee on that amount, the 
plaint was rightly rejected. A 
plaintiff cannot value his case for 
the purpose of court-fee and for the 
purpose of jurisdiction at different 
amounts. Haeihar Prasad Singh 
u. SiiYAM Lal Singh, (1913) I. L. B. 

40 Calc. ... ... ... 6l5 

Declaratory suit — Oonse- 

qucfitial relief — Injunction, prayer 
for — E^idotomeni — Valuation of suit — 
Jurisdiction — Specific Relief Act (I of 
1877) 8, 42--Courtfiees Act (VII of 
18 70), s. 7 (iv) (c) — Suits Valuation 
Act (VII of 1877) s, 8, The plaintiff 
brought a suit for declaration that 
be was the solo sJiebait of the family 
deity, and was entitled as such to 
exclusive possession of the disputed 
properties on behalf of the deity, 
and also for a declaration that the 
registration of the name of the 
principal defendant as joint owner 
of the endowed properties with the 
plaintiff in the books of the Collector, 
was improperly made. He valued 
the suit, for purposes of jurisdiction, 
at Bs. 11,005, and paid Bs. 10 as 
court-fee under Schedule II, Art. 

17 (ui) of the Court-fees Act. 
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Goiirtfee — condd. 

Subseciueutly, on an objection taken . 
under s. 42 of tbe SpeciiiG Belief 
Act by the principal defendant at the 
liearing of the suit, a prayer was 
added in tire plaint for an injunction 
prohibiting the principal defendant 
from interfering with tlie plaintifE 
performing his duties as shehait and 
inanagitig the delmtter properties, 
and a further al valoreiri fee was 
paid by tlie plaintiff under Schedule 
1, read with s, 7 (iu) (d) of the 
Court- fees Act, for the injunction. 

The Court of first instance having 
heard the suit and dismissed it on 
the merits, the plaintiff appealed to 
the High Court, and upon the 
memorandum of appeal he paid court-' 
foes in the same manner as in the 
Court of lirst instance : Beld^ that 
the prayer for injunction was 
arbitrarily undervalued, that its 
value was the value of the relief 
claimed, and that the plaintiff was 
bound to pay ad valorem court-fees 
upon the plaint and memorandum of 
appeal on the basis that the value 
of tlie relief claimed was Hs. 11.005, 
Dmatul Baiul v. Na7iji Koer^ 11 
G. W. N. 705 ; 6 C. L. J. 427 ; 
Dayaram Sagjivmi t . Gordhandas 
Dayararn^ 1. L. B. 31 Bom. 73 ; and 
Boidya Nath Adga v. Mahlian Lai 
Adya, I. L. E. 17 Calc. 680, referred 
to. Baj KB1HH^^A Dby tJ. Bipin 
BiiiARY Dey (1912), I. L. R. 40 Calc. 245 

fiourtfees Act (VII of 1870), s. 7: See 
CotTRT-FEB ... ... ... 615 


(c) • ^<36 COUBT-FBE ... 245 

Coui*! of Wards ; See Central Provinces 
Government Wards Act, b, 18 ... 784 

Grltnina! Sreach of Trust j See Agreement 
against Public Policy ... 113 

^ — — Charge ... 318 

Orimiaal Procedure Oode (V of 1898) 
ss« 35(5), 415 : See Appeal ... 631 


s. 109 : See Ostensible Means of 
Subsistence ... ... 702 


Page 

Erimiual Precedura Code (V of 1398) 
ss. 110, 1 18, 367, 424 ! See Practice 376 


S.145: Dispute concerning land 982 


ss. 146, 148 : See Attachment ... 105 


s. 146(2) ! See Receiver ... 862 


s. 164; See Confession ... 873 


ss. 173, 190(i)(/0 : See Cognizance 854 


s. t90(c)! See Jurisdiction of 
Criminal Court ... 71 


s, 195:S'c« Sanction for Prosecu- 
tion ... 37,423,584 

s. 195(/>) ! See Sanction for Prose- 
cution ... ... ... 239 


ss. 195, 476, 532, 537 : See Juris- 
diction OF Criminal Court ... 360 


ss. 202, 476 : See Complaint, 

DISMISSAL OF ... 441 


s. 203 : See Criminal revision ... 41 


$• 233 ! See Charge ... ... 846 


ss. 233 to 235 ... ... 318 


ss« 297, 303: See Jury, trial by ... 367 


ss. 309, 403. 423, 439; See Assessors, 


EXAMINATION OF ... ... 163 

SS. 439, 476: See High Court, 

jurisdiction of ... ... 477 

s. 476; See Collector ... ... 465 

ss. 535, 337(a) : See Charge ... 168 
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Ofimina! Revision-— *J9i,9W2V9a^ of com- 
plaint^ reaso7is for — Criminal Proce- 
dure Code^ (^Act V of 1898)^ s. 203 — 
Grounds not ialcen hi the first Court 
of Revision might he taken in the 
High Court — Governmeiit Circular^ 
its^ effect — ^Statute law — Practice. 

Ur 01111 ds, winch were not urged in 
the lirKt Court of lie vision, might 
bo taken in the High Court. Under 
s. 203 of the Criminal Procedure 
Code (Act V of 1808) reason for 
dismissing the complaint must be 
recorded. No circular of tiie Govern- 
ment can authorize Magistrates to 
infringe, or in any way alter, tlie 
statute law. Manx RU own Sircar 
Abdul IUuf (1912), I. L. li. 40 
Calc, ... ... ... 41 

Cumulative Sentences — Rioting — Separate 
sente^ices for rioting and causing hurt 
--Penal Code {Act XLV of 18 60), 
ss. 14:7, 323. Separate sentences 

for the offences of rioting and hurt 
are legal where it is found that each 
person took an individual part in 
the assault. Nilmony Poddar v. 
Queen-Empress^ I. L. li. 16 Calc. 442, 
Mohur Mir v Queen-Empress, I. L. 

R. 16 Calc. 725, Ferasat v, Queen- 
Empress, I. L R. 19 Calc. 105, 
referred to. Ram Angutha Singh v. 
Emperor (1913) I. L. li. 40 Calc. ... 611 

Custom : Adoption ... ...879 

Bee Agarwal Banias of Zira 879 

Camdupat, rule of — Decree in mortgage- 
suit between Hmdus — . Interest 
acci uing after date fired for redemp- 
tion, whether rule applicable to. The 
rule of damdupat applies to Hindus 
only so long as tlie relation between 
the parties is contractual, and ceases 
to apply when the matter has passed 
from tlie realm of contract into that 
of judgment. Where a decree has 
been passed on a mortgage, the rule 
does not apply to the interest accru- 
ing after the date fixed for redemp- 
tion. In the matter of Eari Lall 
Mullich, I. L. B. 33 Calc. 1269, 
followed. Ram Kanye Audhicary v. 

Cally Churn Dey, I. L. B. 21 Calc. 
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Camdupat, rule at—concM. 

840 not followed, Snndar Kuer v. 
Sham Krislmi, T. L. K. 34 Calc, 150 ; 

L, B. 34 I. A. 9, referred to. Nani'A 
Lall Roy v. Hhirendra Nath Oua- 
KBAVAim, (1913) L L. B. 40 Calc. ... 710 

0aught®p*s Son of the great-grandson of 
the great-great-grandfather : See 
Hindu Law— Stkidhan ... 82 

declaratory decree : See Court-fee ... Gl5 

Suit: ife C ourt-fee ...245 

Becree, form of: See Hindu Law- 
Alienation ... ... 966 

Mortgage ... 378 

Seed of Endowment : See Religious 
Trust ... ... ... 251 

- — Trust, construction of ; See 

Trust ... ... ... 232 

defamation — Statement hy accused made 
in application to District Magistrate 
for iransjcr of ca6e — Absolute or 
qualified privilege — English law^ 
appUcahliiy of, in the mofussih — 
Constmetian of Statutes — Ppial Code 
{Act XLV of 1860), s. 499. Section 
499 of the Penal Code is exhaustive ; 
and if a defamatory statemeut does 
not fall within the specified Excep- 
tions, it is not privileged. The 
English common law doctrine of 
absolute privilege docs not obtain in 
the mofussil in India. A defamatory 
statement made in had faith by an 
accused, ag'aiust whom a trial is 
pending" in a Criminal Court, and 
contained in a petition to the District 
Magistrate for a transfer of the case, 
is not absolutely privileged, but is 
punishable under s. 499 of the. Penal 
Code : Greeyi v. Delanney, 14 W. B. 

Cr. 27 ; AugoAa Ram Shaha, v. 
Neniai Chasid Shaha, 1. L. li. 23 
Calc. 8G7 *, and Kali Nath Gupta v. 
Gohind Chandra Basu, 5 0. W. N. 

293, follovred. Potaraju \ enkata 
Reddy Emperor 13 Cr. L, J. 275, 
dissented from. Bahu Gu^mesh Duii 
Singh v. Mugneeram Chowdhry, ll B. 

L B. 321'; Bhikumher Singh v. 
Beckaram Sircar, I. L. B. 15 Calc, 

264 ; Woolf un Bihi v, Jesarat Sheikh, 
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II»?ainatlo» — concU^ 

I, L. R. 27 Oalc. 262 ; Golap Jan v. 
Bholanath Kheitri/^ I. L. R. 38 Calc. 

880y distinguished. Haider Ali v, 
AhriL 1. D. It* 32 Gale, 756, 

referred to. Kavi Singh v. Emperor^ 

I, L R* 40 Calc. 441 (no fee), ex- 
plained. The proper course in 
constructiiig an Act is to ascertain the 
natural meaning of its language, and 
not to assume that it was intended to 
leave the existing law uualteredj 
except when such intention is stated : 
Bank of England v. Yagllano^ [1891] 

A. 0. 107, and Norendra Nath Sircar 
V. Kamalhasmi Dasi, I. I». R 23 
Calc. 56 B, followed. Tiie essence of 
a Code is to be exhaustive in the 
matters in respect of which it declares 
the law, and it is not the province of 
a Judge to disregard or to go outside 
the letter of the enactment according 
to its true construction : Gohul 
Mandar v. Pudmanund Singh, 1. L. R. 

29 Calc. 707, followed. Kaiu Slvgii 
V. Emperor (1912) I. L. R. 40 Calc. 433 

Odfemdants’ right to offer evidence : See 

Practice ... ... «.* 119 

Delegation, Nazir’s power of : See Attach- 
ment ... ... 849 

Delivery: See Sale ob’ Goons ... 523 

taking of : See Dishonestly re- 
ceiving stolen property ... 990 

Deposit by Judgment-debtor : See IUte- 
ABLE Distribution ... ... 6l9 

Deputy Dollector : Sae Collector ... 465 

D eputy Commissioner, order of : See High 

OOXTRT, JURISDICTION OB'’ ... 518 

Magistrate : See Punitive 

Police ... ... ... 452 

Discharge, order of, by High Court ; See 

•Jurisdiction of Criminal Court ... 71 

— * by Attorney : See Attorney 

AND Client ... ... 386 

Discretion : See Pleadership Examina- 
tion ... ... ... 588 

— — — ' of Trustee : See Religious 
Trust ... • .... ... 232 
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Dishonestly receiving stolen property— 

Receipt oj property — Froduction of 
the railway receipt, payment affreight 
and taking of formal delivery — Pro- 
perty not actnally removed, or attempt- 
ed to he removed, from railway jfjre- 
muee — Penal Code {Act XLV of 
X860), s. 411. Whore the consignee 
presented a railway receipt for certain 
stolen goods to the station-master, 
paid the freight and received formal 
delivery of ' the package frOm the 
latter : Held, that the goods had come 
to be not merely in the potent iai 
possession of the consignee, but 
actually within his power and unres- 
tricted control, though he had not 
removed them from the station, where 
they were then lying, nor made any 
attempt to do so, and that he had 
received them within s. 411 of the 
Penal Code. R^9 v. Hill, 3 Cox. C. 

C. 533 ; 1 Den. G. C. 453, distin- 
guished. Shewdhar Shkul V. Em- 
peror (1913) I. L. R. 40 Calc. ... 990 

Dismissal of Oomplaint, reasons for : See 
Criminal Revision ... ... 41 

Dispute, concerning land — Ijmali property 
— Claim by co-$harer$ to exclusive 
possession of specidc plots — Jurisdic- 
tion of Magistrate — Criminal Pro- 
cedure Code(,Act V of IS 98), s. 145. 

A Magistrate has jurisdiction, under 
8. 145 of the Criminal Procedure 
Code, in the case of ijmali land, 
wliere each papty claims to be in 
exclusive possession of speeilic por- 
tions of the same. Under s. 145 the 
question for the Magistrate's decision 
is not whether the parties have a title 
to possession jointly, or a title to 
possession separately, but whether 
either of them is in actual possession. 
Co-sharers in an ijmali estate may, 
by express or tacit arrangement, 
be each separately in actual possession 
of specific or demarcated portions of 
the same, and s. 145 applies to such a 
case. When, however, the parties are 
found to he not constructively but 
actually in joint possession, the 
section has no application. MakJian 
Lull Roy V. BaradaKania Roy, ll 
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0. W. N. 612, explained and distin- 
guished,. Per IJarington J. Where 
a party alleges exclusive possession 
and acquiesces in the hearing of the 
case on that footing, he cannot after- 
wards be heard to say that the whole 
proceedings are bad because the land 
is ijmali Basanta Kumabi Dasi v. 
Mahesh Chandba Laha (1913) L L, 

R. 40 Calc, ... ... 982 

Distribution, period of : See Hjndu Law 
—Will ... - ... ... 274 

Dl vorce* — HushancVs petition — Foreign 

domicile — Divorce Act (JV of 1869 ) — 
Territorial jurisdiction. The husband, 
who was an Italian subject with an 
Italian domicile, instituted proceedings 
for divorce on the ground of his 
wife’s adultery. The marriage had 
been selomnized in India, and the 
parties were residing in British India : 
Peld^ that, under the provisions of 
the Indian Divorce Act, the Court 
was bound to grant a divorce on proof 
of adultery, although the divorce 
would have no effect outside India. 
LeMesurier v. LeMesurier., [1895] A. 

C. 617, and Shaio v. Gould ^ L. R 3 
E. & I. App. 55, referred to. Giord- 
ano V. Giordano (1912) I. L. R. 40 
Calc. ... ... ... 215 

Act (IV of 1863) : See Divorce ... 215 

Oomicila ! See Divorce ... ... 215 

Easement — Floiv of water over servient 
tenement in a dedriite channel.^ if neces^ 
sary for acquiring right of easement. 

The fact that water ffows over the 
surface of the servient tenement 
witliout a definite channel for its 
carriage, cannot prevent the acquisi- 
tion of an easement. Bidhoo 
Bkiishan Palit v, Beny Madhab 
Mammdar^ 8 C. W. N. 244, over- 
ruled. Monsiii Misser V. Bhimraj 
Ram (1913), I. L. R. 40 Calc. ... 458 

Ejectment — Ghota Nagpur Tenancy Act 
(Beng. VI of 190$), ss. 4(3), 41^ 
No 7 toccupancy raiyats — JjTider raiyats, 
ejectment of— Transfer of Property 
ActilV of t$S2), s. 106 — Incidents 


of tenajicy created by contract or 
custom — Verbal notice, sufficiency of. 
Where a raiyat sued an under- raiyat 
in ejectment and got a decree but, on 
appeal the Judicial Conimissiouer of 
Clmta Nagpur dismissed his suit on 
the ground that the provisions of 
8. 41 of the Chota Nagpur Tenancy 
Act had not been complied witli, as an 
under-raiyat has at least the riglits of 
a non-occupency raiyat : Beld^ tnat 
the view taken by the Judicial Com- 
missioner was erroiieons. An under- 
raiyat must, for the purposes of that 
Act, be treated as belonging to a 
class of tenants quite distinct from the 
class of non-occupancy raiyats. Those 
portions of that Act which dealt with 
tenants generally could be applied to 
under-raiyats. In a suit for eject- 
ment of an under-raiyat by a raiyat, 
the Court can have regard only to tiie 
relations established between the 
parties either by contract or custom. 
Where there is no evidence of a lease, 
the tenancy would no doubt be ordi- 
narily held to be a tenancy from year 
to year. There is no statutory 
provision that the tenancy of an 
under-raiyat in Chota Nagpur can be 
terminated only by a notice in 
writing. Guru Chaean Hajam v. 
SuKLAL Hajam, (1913) L L. R. 40 
Calc. ... ... ... 858 

Election ; See Sale of Goods ... 523 

Encumbrance : See Execution of Decree 623 

Endowment *. See Court-fee ... 245 

See ]Mahomedan Law*— 

Endowment ... ... 297 

, See Religious Trust ... 251 

English Law, applicabliitjf of : See Defa- 
mation ... 433 

Erthancemjent of Rent : Chota Nagpur 

Tenancy Act, 1908,8.27 518 

See Suit 428 

Bengal Tenancy 'Act 

(VIII of 1885), a. SO— Landlord of a 
holding, meaning of — Res- judicata— 

Civil Procedure Code (Act XIV of 
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Snhancement of Hent — concld» 

18B2\ s, 13 — 3faUe7^ directly and 
substantially in tssm^ what constituUs, 

The plaintiff and the defendants were 
howladars of a property. The defend- 
ants took a raiyati lease from the 
plaintiff of his undivided share of the 
howla. Upon a suit brought by the 
plaintiff under s. 30 of the Bengal 
Tenancy Act for enhancement of rent 
against the defendant : Held^ that the 
plaintiff was not the landlord of a 
‘‘ holding ” within the meaning of s. 

30 of the Act, and as such the suit 
was liable to be dismissed. Harihole 
Brohmo v, Tassimuddin Mondul^ 2 
C. W. N. 680, followed In a 
previous suit between the parties for 
enhancement of rent it was decided 
that the plaintiff had the right to 
enhance the rent of the defendants ; 
but the suit was dismissed on the 
ground that the rent paid by the 
defendants, was not lower than the 
rate at which rent was paid 1 ) 3 ^ tenants 
of adjoining lands. In a subsequent 
suit between the same parties, the 
question was raised by the plaintiff 
that his right to enhance the rent of 
the defendants was res judicata : 
Held^ that inasmuch as the decision 
upon the question of the right of tlie 
plaintiff to enliance the rent was not 
the basis of the decree ultimately 
made in the previous suit, it was not 
judicata between the parties. 
Parbati Debi V . Mathura Nath 
Banerjee (1012), L L. E. 40 Calc. ... 29 


omission or irrregularity : See 
Charge ... ... ... 168 

of Law : See Charge ... ... 168 

Estoppel : See Adverse Possession ... 173 

* See Mortgage ... 534 

— See Notice ... ... 603 

See Trade-mark ... ... 814 

— by Conduct : See Mortgage ... 378 

Evidotico : See Jury, trial by ... 367 

— — : See Practice ... 119 


Evidence Act (J of 1872), s, 

122— Representative ininierest ” Das- 
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Evidonco — coneldm 

closure hy wife of communications 
made hy deceased Jmshand during 
marriage. Where there is mo ‘‘re- 
presentative in interest” who can 
consent, under s. 122 of the Evidence 
Act, to the disclosure of communica- 
tions made by a deceased husband to 
his wife during marriage, the wife 
should not be permitted, even if 
willing, to disclose such communica- 
tions. The widow of a deceased 
husband is not his “ representative in 
interest” for th^ purpose of giving 
such consent. Nawab Howladar v . 
Emperor, (1913) L L. E. 40 Calc. ... 891 

r- ket (I of 1872) SS. 3, 114 III,, (g), 

12S) : See Limitation ... 898 

j0g . 

Mortgage ... ... 342 

8. t15 : See 

Adverse Po.ssesston ... ... 173 

s. 117 : See 

Trade-mabic ... ... 814 

s. 122 : See 

Evidence ... ... ... 891 

— for tha Defence : See Practice 376 

of Jurors : See Jury, trial by 693 

Evidentiary Value : See Confession ... b73 

ExeCiitioif of Decree — Mortgage-decree 
gpassed he'^ore the Code of WOS — 
Application for execution made after 
the Code of 1908 came into force, if 
governed by the neia Code — Civil 
Procedure Code {Act F 0 ^ 190S), ss, 

1(2), 48, 154 — General Clauses Act 
(X of 1897), s, 6, S. 48 of the new 
Code of Civil Procedure (Act V of 
1908) governs an application for the 
execution of a mortgage-decree 
obtained even before that Code came 
into force. S. 154 of the new Code 
clearly contemplates a restrospective 
effect of the Code and an interference 
with rights acquired under the old Code. 

S. 1, cl. (^) of the new Code afforded 
ample opportunity to all persons 
having rights under the old Code to 
enforce them before the new Code 
came into operation*^ Kamisilla v^ 
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iieeutlon of Bmpm-—eo7iidn 

Ishri Shigh^ I. L. E. 32 All. 499, 
not followed. BlKSBfeWAR SONAMUT 
V, Jasoda Lal Ciiowdhry (1913) I, 

L. B. 40 Calc. ... ... 704 

of execu- 
tion — Sale — Cioil Procedure Code (^Act 
V of 190$\ s, 47, 0, XX J, rr. and 

90 — Omissmi to serve notice, effect of 
— Wl^eilier subsequent sale void--- 
Question relating to execution of decree 
— Second appeal. OmiBsioii to serve 
a notice under the provisions of 0. 

XX 1, r. 22 of the Civil Procedure 
Code is not by itself sufficient to 
render a sale, wlueh has been subse- 
quently held, void. Salideo Pandey 
V. Ghasiram Gyaical, I L. B. 21 
Calc. 19, not followed. Though an 
application to set aside a sale on the 
ground that no notice had been served 
as required by 0. XXI, r. 22 of the 
Civil Procedure Code, is one which 
cannot be made under the provisions 
of 0. XXI, r. 90 of the Code, but 
must be one made under the provi- 
sions of s. 47 of the Code \ still in 
order to justify a Court in setting 
aside a sale on the ground of the 
omission to serve a notice under 0, 

XXI, V. 22, it must be proved that 
the omission to serve such notice has 
resulted in substantial injury to the 
owner of the propertj^ sold. Lakshuii 
Char an Sen v. Bids Chmidra Boy, 13 
C. L. .J. 162, referred to. A seG<s)nd 
appeal lies from an order passed on 
appeal on an application to set aside 
a sale on the ground, that no notice 
had been served as required by 0. 

XXI, r. 22 of the Code. Kumed 
Bewa V. Pbasanna Kumar Boy 
(1912) L L. B. 40 Calc. ... 45 

« — — Rent decree — 

Sale — Encumbrances by way of 
maintenance grant — Portion of icMUre 
in charge of the Encumbered Estates 
Act — Authorities exempted from sale 
by Commissioner — Effect of the order 
of exemption — Qhoia Nagpur Land- 
lord and Tenant Procedure Act (Beng. 

1 of 18 7 O'), $. 12S — Chota Nagpur 
Tenancy A ci {Beng. VI of 1 908% a. 

^08 — General Clauses Act (Beng, I 
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£xec»t! 0 it of Decree —cewr/d. 

oflSdtC, s. 8, il. (e) — Rent Recovery 
Act {Beng, VIII of 1866), hs. 4, 5 
and to. When an application in 
execution of a rent decree was made 
for I lie sale of all the villages eom- 
prised in a tenure, but the Commis- 
sioner. for reasons suffieient in his 
opinion, directed I be exeinf>ti(m of 
some of tiie villages from tlie sale, t 
Held, that the deeree-holder was not 
deprived jjf his right to exeente liis 
<Iociee, which must Ik* executed as a 
decree for rent against the nnex- 
empted portion of tlui tenure, lutder 
the Bengal Ihiiit Kecovery Act of 
1865 The eHeet of a sale of the 
! unexempied portion wuii]<l bo to 

pass the properly to the ]uirehaser 
free of all encumbrances, Dioarla- 
7iatli Chucherbutiy v, Dhun Monee 
Chou’dhrain, 15 W. B. 624, Sham 
i Cha7ul Muter v. Juggut Chandra 
! Sircar. 22 PK. E. 641, referred to. 

Madanmohan XATit Sahi Deo v. 
Protap Udai Xath Sahi Deo. (1912) 

I. L. B. 40 Calc. ... ... 62^ 

Execution Proceedings ; See Mesne 
Profits ... ... ... 5C 

False Charge to Police : See Jurisdiction 
OF Griminai. Court ... ... SOC 

Falsification of Accounts : See Charge ... 318 
Family Purpose : See Mortgage ... 342 

Female Members : See Mortgage ... 378 

Foreign Domicile : See Divorce ... 215 

Forfeiture : See Landlord and Tenant ... 876 
Fresh Proceedings : See Jurisdiotion of 
Criminal Court ... ... 71 

fienerai Clauses Act (X of 1807), s. 6 : See 

Execution of Decree ... ... 704 

fiensral Clauses Act (3eng. 1 of 1SS9) 

s, - 8, cl, («) See Execution of 
Degree ... ... ... 623 

Chatwaii tenure : See Adverse Posses- 
sion ... ... .•* 173 

Gift-over ; Will ... ... 192 

Gift (absolute) to son : See Hindu Law — 
Will ... 274 

I 
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Qovehimant, share of : Bee Land Acqgi- 
siTiox — Compensation .. ... 64 


of India Act t85B (2i & 22 

VIct- c. 105), ss. 65 to 66 : Bee 
Jurisdiction op Civil Court ... 391 

iraittor and Grantee i Bee Adverse 

POSSESSION ... ... ... 173 

Grave-yard ! Bee Mahomedan Law — 

Endowment ... ... 297 

: Tresspass — Erection of a shed 

ocer a visible grave in a disused 

private grave-yard Penal Code {Act 
XLVofl860, s. 297, The [erection 
of a shed over a visilyle grave belong- 
iag to the complaiaaiit’s family in a 
disused gravo-yard, claimed to be pri- 
vate property of the trespasser, with 
the knowledge that the feelings of 
the complainant would be likely to be 
thereby -wounded, is an offence under 
s. 297 of the Penal Code, Per 
Richardson, J. The word “ trespass ” 
in B. 297 has not the same meaning as 
“ crhmnai trespass ” in s. 441 of the 
Code, but implies any violent or inju- 
rious act committed in the place, and 
. with the knowledge or intent delined 
in s. 297. Jhulan Sain v. Emperor 
(1913), L L. R. 40 Calc. ... 548 

Grounds of Revision : Bee Criminal 

Revision ... ... ... 41 

Half Sister’s Son of Widow : Bee Hindu 
Law — Striddhan ... 82 

Migh Courl, jurisdiction of — Choia I 

Nagpur Tenancy Act {Be^tg. VI of 
1908')^ 8. 27 — 'AppUcatio7i for eiu 
liancement of 7wit — Jurisdiction of 
the High Court to set aside a7i order 
of Deputy Commissioner^ passed 
without jurisdiction^ 07i appeal from 
an order of Deputy Collector — Judi- 
cialproceeding, proceedings on appli- 
cations for enhancement of rent 
under s, 27 of the Chota Nagpur 
Tenancy Act are judicial proceedings, 
and Deputy Commissioners in the 
performance of their judicial duties 
under the Act are Courts subject to 
the appellate jurisdiction of the 
High Court, The High Court has 
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High Court, juHsdiotion of- contd. 

jurisdiction to interfere in cases where 
the Courts of Collectors have either 
exceeded tlio jurisdiction or failed or 
refused to exercise the jurisdiction 
vested in them by the Chota Nagpur 
Tenancy Act : Cliaitan Patgosi 

Mahapatra v. Kimja Behari Painaik, 

I. L. R. 38 Calc. 832, referred to. 

KaRTTK ClIANIHlA OJHA V. GORA 

Ghand Maiito (1913) L L. E. 40 
Gale. ... ... 518 

Order 

imder s. 4 76 of the Criminal 

Procedure Code by Betthment Officer 
— Whether civil a2>pellaie or crimhial 
appellate side can revise — Crimmal 
Procedm'e Code {Act V of 1898)^ s. 

439 — Civil ProceduT'c Code (Ac^ F of 
1908)^ a. 115 — High Courts Act (24 & 

25 Viet c. 104), ss, 14 a7id 15. In the 
ease of an order passed by a Civil or 
Revenue Court under s, 476 of the 
Criminal Procedure Code — (i) S. 439 
of the Criminal Procedure Code has 
no application ; (ii) The High Court 
can exercise the powers vested in it 
by H. 1 15 of the Civil Procedure Code 
or s. 15 of tile High Courts Act i and 
(iii) The Bench of the High Court 
exercising criminal jurisdiction can- 
not, as Bucii, deal vvitii the matter on 
revision, but the Judges composing 
that Bench may do bo. If authorized 
by the Chief Justice under s. 14 of 
the High Courts Act : Eali Pi'osad 
Chatterjec v. Bhuhan Mohinl Dasi^ 

8 C. W. N. 73, and Emperor v, Gopal 
Barth, L L. H. 34 Calc. 42, consi- 
dered and approved of to a certain 
extent. Emperor v. Har Prasad; Das 
(1913), I. L. R. 40 Gale. ... 477 

Btay 

of Execution — Inliei^ent Powers of 
Court — Special leave to appeal io 
the Privy ComcU — Civil Procedure 
Code (Act of 1908), ss. 112 and 
151 ; 0. XLL r. $ {2) — Letters Patent, 

1865, cl 36. The High Court Is 
competent to make an order for stay 
of proceedings in execution of its 
decree in view of an application by 
the judgment-debtor to the Judicial 


•, Gircular, effect of : Bee Cri- 
minal Revision ... ... 41 
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High Court, jurisdiction f&f—concld. 

Committee for special leave to appeal 
to His Majesty in Council, Hutto 
Qhunder Hoy Chowdhry v. Skooro- 
dlionee Dehia^ 9 W. E. 402, Fan- 
chanan Singlia Roy v. Dwarlca Hath 
Roy^ 3 0, L. J. 29, Huhuni Qhand 
Bold V. Kamalmiand Singh, I, L, E. 

33 Calc. 927 ; 3 C. L. J. 67, Mahomed 
Wahiduddin v. Hahlman^ I. L. E. 25 
Calc. 757, Tara Fado Ghose v. Ka- 
mini Dassi^ I. L. B. 29 Calc. 644, 
Mahadeo v. Budhai Rain^ 1. L. E. 26 
Ail. 358, Gajju v. King Emperor^ 2 
AIL L. J. 173, Brij Coomaree v. 
Ramrik Dass, 5 G. W. N. 781, 
Nityamoni Dasi v. Madhu Sudan Sen^ 

1. L. E. 38 Calc. 335 ; L. E. 38 
I. A. 74, referred to. Nanda Kishorb 
Singh v. Ram Golam Sahu (1912) 

L L. R. 40 Calc. ... ... 955 

High Courts Mt (24 & 25 Viet, c. 164), ss. 

14 15 : See High Court, juris- 
DICTION OF ... ... ... 477 

Hindu Joint Family : See Central 

Provinces Government Wards Act, 

s. 18 ... " ... ... 784 

Hindu Law— Alienation — Alienation hy 

father m favour of adojded son in 
family whose adoption alleged to he 
illegal — F orm of suit — Suit for parti- 
iion in case of stranger in Hindu 
family— Inaction and acquiescence of 
father of goint family how far binding 
on sons — Limitation-^ Minority — Form 
of decree. In a suit instituted in 1907 
by members of a Hindu joint family 
governed by tbe Mitakshara law to 
set aside their father’s alienation of 
ancestral property, against the 
assignee, the tirst respondent, the 
father being made a pro forma defend- 
ant, the appellants alleged that their 
father improperly made in 1898 a 
disposition of a specific portion of the 
property to the respondent who had 
been adopted by the widow of one or 
two brothers (witli the consent of the 
other) from whom their father (the 
adopted son of the other brother) in- 
herited the family property ; and they 
contended that the adoption of the first 
respondent was invalid for various, 
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Mltidu iM'^—contd. 

reasons, and that they Wiire entitled 
to recover the property alienated. The 
defence, so fur as materiaL wnis that 
the appellants were bound by tlie ac- 
quiesce rice of their father in admitting 
the first respondent to the family, 
and that the suit was barred by limi- 
tation. TJie respondents also objected 
to the form of the suit wdiich they 
contended should have been for 
partition. At the settlement of issues 
the appellants’ pleader admitted ll)at 
their father liad actually given posses- 
sion in 1898 of the property in suit 
to the first respondent to enjoy it 
exclusively : previously, since 1887, 
he was living as a joint member of 
the family, and jointly enjoying the 
profits by reason of the inaction and 
acquiescence of the appellants’ father 
in that mode of enjoyment ” The 
suit was decided without evidence on 
that admission, and on the allegations 
in the plaint and written statements, 
and was dismissed, and that decree 
was affirmed on appeal. Held^ as to 
the form of suit, that to deny any 
relief except in a suit for partition 
would be to deny tiie right to relief 
altogether, since tlie basis of the claim 
was tliat the appellants were entitled 
to the estate as a joint and undivided 
estate, and desired to enjoy it as such. 
Also it might be that the first respond- 
ent was entitled to stand in the shoes 
of tlie appellants’ father as to tlie 
share which would come to the latter 
on a partition ; and if he established 
such a position, the Court would at 
the instance of the respondent decree 
a partition between the appellants and 
their father. Without therefoi*e ex- 
pressing any opinion as to its validity 
ill law or fact, their Lordships thought 
that, oil the pleadings, it was open to 
tlie first respondent to set up such a 
case. Held,, also, that though a 
partition made by a Hindu fatlier may 
under some circumstances bind his 
minor sons [as in BaVmhen Das v. 
Ram Naram Sahu, I. L. E„ 30 
Calc., 738 ;L.E., 30LA., 139] yet 
if on the partition a share is given to 
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Hindu taw— .. 

aa absolute stranger (as the tirst res- 
pondent would be if bi« adoption were 
invalid) the partition may be impeacli- 
ed as a disposition of property made 
without consideration unless it can be 
supported as a b-Md fide compromise 
of a disputed claim. If, therefore, 
the adoption of the first respondent 
were wholly invalid the appedlants 
were entitled to succeed in the absence 
of any other defence. The Appellate 
Court as tt) limitation had decided that 
the suit was not barred as against the 
first appellant but only as against the 
rest of the appellants who were 
minors, and had not been born at the 
time (1887) when it was alleged the 
adverse possession began to run. 

that if .the first appellant was 
entitled to relief the otlier appellants 
would also he so entitled. Under the 
circumstances, their Lordship, ^ in 
allowing the appeal, were of opinion 
tiiat they could not, on tiie materials 
before them finally determine the 
rights of the parties, and remanded 
the case for trial with a declaration 
that it was competent to the Court, 
in the event of the firt respondent 
failing in his other defences to make 
tlie whole or any part of the relief 
granted to the appellants conditional 
on their assenting to a partition so 
far as regarded the father's interest 
in the estate, so as to give effect to 
any right to which the first respond- 
ent might be entitled claiming 
through his assignor. Ramkishore 
Kidarnath V, Jainarayan Bam- 
RACHHPAL, (1913) I. L. B. 40 Calc. ... 966 

^AHenatiOii — Custom of 

dgriGulturists ih the Frmjah — A7ices~ 
tral land — Power of father to aliens 
ate — Necessity — ‘‘ Just debts ” — Bur . 
den of ^roof-^DeUs of projivletor 
incurred by rechless extramgance and 
for illegal or immoral pmyoses. In 
a suit by the respondents to have set 
aside an alienation of part of the 
family property made by their 
father in favour of the appellant, 
alleging that by the custom of agrU 
culturists in the Panjab he was not 
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competent to sell ancestral land 
witliout necessity, that there had been 
no necessity for the sale, that their 
father was a debauchee and an extra- 
vagant person, and that the debts for 
whielfthe sale %vas made were incurred 
for immoral and illegal purposes, the 
appellant did not deny the custom 
though he traversed all tlie other alle- 
gations in the plant, and contended 
tiiat, the alienation having been made 
for their father’s antecedent del its, it 
was for the respondents to show that 
the debts were contracted for illegal or 
immoral purposes. There were con- 
current findings by the Courts below 
that the respondents’ father was 
recklessly extravagant and did not 
know how to manage his affairs pro- 
perly, and that certain specific debts 
were “ just debts,” and others were 
not : Held (affirming the decision 
of the Chief Court of the Pan jab), 
that the custom set up, not being 
disputed, was applicable to the case, 
tliat the payment of a just debt ” 
by the male proprietor of lands to 
which the custom applied was a neces- 
sity for Avhich he could validly 
alienate ancestral property, and that 
the respondents were entitled to 
possession of tiie property sued for on 
re-payment to the appellant of such 
part of the purchase-money as both 
Courts concurrently found to be just 
debts, the payment of which was a 
necessity. The ruling in Deri Ditia 
V. tSaiuiagar Bhigh^ (1900) Punjab 
Rec. No, 65, that a just debt ” 
means “ a debt which is actually due, 
and is not immoral, illegal or oppo.sed 
to public policy, and has not been 
contracted as an act of reiikless 
extravagance or of wanton waste, or 
with the intention of destroying 
the interests of the reversioners,” was 
approved of by tiieir Lordships of the 
Judicial Committee, Kirpal Singh 
u. Balwant Singh (1912), I. L. IL 40 
Calc. ... ... ... 288 

lienatmi — M o rtgage by 

xQtdow of part of the estate — Legal 
necessity--- Presumption — Eemrstoner^ 
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Hindti law — con^d. 

Alienation by way' of mortgage a 
Hindu widow, as heiress, of a portion 
of tho estate of her deceased husband 
without proof either of legal 
necessity or of reasonable enquiry 
and honest belief as to its existence, 
but with the consent of the next 
reversioner for t>ie time being, will 
be valid and binding on the actual 
reversioner, if the presumption of 
legal necessity or of reasonable 
enquiry and lionest belief raLsed by 
such consent is not rebutted by more 
cogent proof. Nohokishore Sarma 
Roy V. Hari Nath Sarjna Roy^ 

I. L. K. 10 Calc. 1102, considered. 
Bajranyi Sing v. Manokarinka 
Bakhsh, L L. R. 30 AIL 1 ; L. R. 

35 ]. A. 1, referred co. Debi Puosad 
Chowdhury tj. Golap Bhaoat (1913), 

I. L. R.>0 Culc. ... ... 721 

— — InJierita^tce — Ascetics — 

Budras — Rules relating to ascetic 
persons of the Sudia caste. A Biidra • 
cannot enter the order of yaii or 
sannyasi^ and therefore a Sudra who 
becomes an ascetic is not excluded 
from inheritance to his family estate 
unless some usage is .proved to the 
contrary : Dharampuram v, Vira- 
pandiyam^ T. L. R. 22 Mad, 302, 
followed Ha RISE Chandra Eov v. 

Atik iMaemud (1913), I. L. R. 40 
Calc. ... ... ... 545 

oint family — Mitakskara 

— Goparcenersliip — Presimpiion as to 
lav) governing family settling in pro- 
vinee other than that of Hs origin — 
Transfer of the ancestral property — 
Liability of^ sons to pay the debts of 
their father — Conversion of some of 
the sons to Christianity^ effect of — 
Status — Limitation — Removal of Caste 
Disabilities Act {XX I of 1850). 

The plaintiffs and the defendants 
Nos, 5 to 7 and the husbands 
of the defendants Nos, 8 and 9 
were tlio sons of one Amrita Lai 
Pandey, wliose father, a Hindu 
governed by the Mitaksbara law, was 
originally a resident of Oudh, but 
subsequently migrated to and settled 
- in the district of Bankura where he 


Page* 

fiindti law — co7itd. 

acquired properties and continued to 
live jointly witli his family. The 
defendants Nos. 1 to 4 were the 
transferees of the ancestral property 
which forme<l the subject.^ matter of 
this suit. On the I9tb March 1900 
Amrita Lai Faridcy executed a deed 
of conveyance, whereby he trans- 
ferred his ancestral property to tlie 
defendants Nos. 1 to 4, in satisfaction 
of certain debts incurred by him in 
1892 and 1895. He was joined in 
this conveyance !>y the clofendants 
Nos. 5 to 7. On the 2Gth Dr^cember 
1900 Amrita Lai Pandey died, leaving 
him surviving six suns, viz., the 
pinintill's and defendants Nos. 5 to 7, 
as also the widows of bis two sons 
who bad predeceased him in 1880 and 
1883, respectively. Of tlni six sons, 
the plaintiffs Nos. 1 and 2 liad been 
converted to Christianity in 1890 and 
1896 respectively, the <Iefendant 
No* 5 ])ecame a convert to the same 
faith in 1904, and the plaintiff No. 3 
attained Ids majority in 1902. On 
the l9th March 1907 the plaintiffs 
flbsl their suit against the defendants 
Nos. 1 to 4 for a declaration of tlie 
plaintiffs’ title to a three-Hevontb 
share of the ancestral property and 
for recovery of khas possession and 
mesne prohts, and made the defend- 
ants Nos. 5 to 9 pro forma defend- 
ants : lietd^ that when the grand- 
father of the plaintiffs migrated from 
Oudh to Bengal, the presumption was 
that he carried with him the laws and 
customs as to succession and family 
relations prevailing in the province 
from Avhich he came. Such a pre- 
sumption might, however, have been 
rebutted by proof that the family had 
adopted the law and usages of the 
place to which he had migrated. 
Beld^ also, that in 1890, by reason of 
his conversion to Charistianity, the 
first plaintiff ceased to be a member 
of the joint Hindu family, but that 
thenceforward he continued to hold 
the ancestral property as joint owner, 
and was entitled to recover possession 
of one-seventh share of the property 
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on the basis that in 1890, upon the 
dissolution of the family, be became 
entitled to such sliare ; Jalhhai 
Avdeshir Shet v Lottis Manoel^ I, L. 

E, l9 Bom. 680, and La^tviqs v. 
GonsalveB, I. L. B. 23 Bom. ^ 539. 
distinguished. Eteld^ further, that 
the second plaintiff, upon his conver- 
sion to Christuiiity in 1896, ceased 
to be a member of the joint family^ 
and was not bound by the conveyance 
of the 19th March 1900, but that ho 
was liable to satisfy the debts of his 
father incurred and charged upon the 
ancestral property prior to the date 
of his conversion. Bam Fershad 
Singh v. Lahhpaii Koer^ I. L. E, 30 
Calc. 231, Balabiix v. Ruhlimahai^ 

I. L, K. 30 Calc, 725, and Balhhhen 
Das V, Mam Narain Sahu^ L L, E. 

30 Calc, 738, distinguished. Ileld^ 
further, that Amrita Lai Pandey was 
competent in 1900 to alienate the 
ancestral property in his hands, not 
merely in respect of his own interest, 
but also that of the third plaintiff. 
Kulada Prasad n. Habipada 
CiiATTEBJEB (1912) I. L, E. 40 Calc. 407 

Stridhari — Inker ita7iGe-^ It alf- 

sistrys son of Hindu widow — ProbaUy 
appUeation for — Datighter's son of the 
grealgrandsoyi of ike great-great- 
grandfather of the testatriF kushmid 
whether preferential heir to half -sister's 
son. Under the Dayabbaga School of 
Hindu law a half-sister’s son of a 
widow is heir to her stridhan pro- 
perty, in proference to the daughter’s 
son of the great-grandson of the 
groat-great-grandfather of her lius- 
band, and thafc therefore the latter 
has no locus 8ta?idi to oppose an 
application for probate by the 
former, of a will alleged to have been 
executed by the said widow in regard 
to such property, Daskavathi Kundu, 

V. Bipin Behartf Kundu I. L. E. 

32 Calc. 261, and Bholanath Roy v, 
Eahhal Dass Muhherj^ I. L. E. 11 
Calc. 69, referred to. Ohatoo Kurmi 
V. Rajaram Teinari^ 11 0* L. J. 124, 
distinguished. SptASHi Betjshai? 

Lahibt V, Eajendra Nath Joardar 
( 1912), I. L. E. 40 Calc. ... 82 1 
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Hindu Law — contd, 

Prostitute's pro- 

pertg^ sueeession to. The mere fact 
that a Hindu woman has adopted the 
life bf a prostitute does not sever the 
tie which connects Ijer to her kindred 
by blood ; and, consequently, her 
stridhan property passes, upon her 
death, in the absence of nearer lieirs, 
to her brother’s son as an heir under 
the Bengal school of Hindu law. 
2'ara Munttee Dossea v. Jloiee 
Butieanee^ 7 i\Iac. Sol. Eep. 325 ; 8 
I. D. (0. 8.) 247, Ramnath Tolapattro 
V. Durga Simda^n Dehi,^ I. L. .E. 4 
Calc., 550, In the goods of Kaminey- 
money Bewah, I. L. E. 21 Calc. 697, 
Mamanatida v. Maikishoi'i BarmayiL 
I. L. E. 22 Gale. 347, Sarna 
Moyee Bewa v. Secretary of State 
for India, T. L. E. 25 Calc. 254, 
and Stindari Letani v. Piiamhari 
Leiaui, I. L. E. 32 Calc. 871, over- 
ruled so far as they hold that tie of 
blood is destroyed by uucliastity or, 
in the case of a Hindu w’oman, by 
her adopting the life of a prostitute, 
Bishesur v. Mata Gholayn^ 2 All. H. 0. 

300, Mtisanunai Gtmga Jati v, 
Qhasita^ I. L. E, 1 AIL 46, Adoyapa 
V. Rudrava^ 1. L. E. 4 Bom. 1904, 
Kojiyadu v. Laksimi,, I, L. E. 5 Mad. 

149, Suhbarya Pillai v. Raynasami 
PiUai,l. L. B. 23 Mad. 171, Bhuihaih 
Mondol V, Secrelamf of State for 
Mlia, 10 C. W. N. 1085, Sundari 
Dossee v. Nemye, Char an Daii\ 6 G* 

L. J. 372, and Trigyitra Char an 
Baymerjee v, ilarimati Dassl, I. L. E. 

38 Calc. 493, approved. Sivasangu v. 

L. E. 12 Mad. 277, and 
Narasayina v. Gangu, I. D. B. 13 
Mad. 133, distinguished and dissented 
from. Hiralal Bingha v. Tiuphea 
Oharan Bay, (1913), I. U E. 40 
Calc. ... ... ... 660 

* — Will — Gonstructioyi of will — 

Period of disirihuiioyi of properly 
bequeathed — Succession Act (X of 
186S), s. lll-^EincU Wills Act 
{XXI of 1810) — ’■Absolute gift to soyi on 
attaining majority — Bequest contmgeni 
on son's death which did 7iot happen 
till aftey* period of dkhdhuitoyi. The 
right of the appellant to succeed to 
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the shebaitship of certain dehutter pro- 
perties depended on the construction 
of liis grandfather's will, and on the 
nature of the right which bis father 
' took in those properties. After declar- 
ing the properties to be dehutter for 
the maintenance of the family idol, 
the testator in Ins will stated that 
“ my present begotten son ” 

(the appellant’s father) ‘‘ will be 
Bhehait for performance of the 
ceremonies.” And after making 
provision for his own death duidng 
the minority of his son, in wduch 
case his widow was to be the 
Bhehait as his son’s guardian, the 
testator continued, and my son 
on attaining* majority will personally 
conduct the work of the sheha, God 
forbid, if during my life or after my 
death, my said son dies, then my 
widow will be the shehait^ and after 
her my daughters by her ” (the res- 
pondents) ‘‘will be shehaiU 

Moreover, for carrying out the direc- 
tions under this will uiitUl my minor 
begotten son comes of age, my 
wife ” (and two male persons named) 

“ will be executors and on my 

said begotten son attaining majority 
the said executors will be dis- 
charged, and the said sou by 
continuing in his present faith will 
go on performing the Bheha^ etc,, of 
the said idol : Held (reversing the 
decision of the High Court), that, 
on the true construction of the will, 
there w'as an absolute gift of tine 
shebaitship to* the appellant’s father 
on his attaining his majority, and it 
was not cut down by anything that 
followed. There were provisions in 
case of his death as a minor, but no 
cutting clown of the absolute gift to 
him. The appellant, ' therefore, and /• 
not the respondents, succeeded on 
the death of the testator’s son, wdio 
had attained his majority and held 
the shebaitship until his death. Tri- 
PURARI Pal r. JaGat Tarini Dasi 
(1912) L L, R. 40 Oak. ... 274 

Hiitdii Widow — Alienation — Setting aside 
alienation — Compensation to defendant 
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Hindu Wim—contd. 

for i'niyromments--^Evklence of rela-^ 
tionship— Statement in will of loidow — 
Conjectural suggessiom as to will in 
argument in lieu of evidence— Sugges- 
tions 7iev€r made in cross-emmination 
of uTlter of loill The respondent 
on the deatli of a Hindu widow 
brought a suit as the next heir of 
her husband to sot aside an aliena- 
tion, made by tlie widow in 
favour of tlie appellant, of property 
consisting of a house and com- 
pound at Delhi. The respond- 
ent, who was the son of a daughter 
of the Imsband by a former wife 
(though this was denied by the appel- 
lant), produced a will made by the 
widow five years before the suit, in 
which slie stated “ 1 liave no issue 
or any near relative. Mathu Mai 
(the respondent) is related to me as 
a daughter’s son irishte men nawasa) 
and Khairati Lai as my husband’s 
younger brother. These are my 
relatives on my husband's side.” 
The oral evidence as to the respond- 
ent’s title was found by their Lord- 
ships to be meagTe and coiiflictiug. 
Held (affirming the decision of the 
Chief Court), that the statement in 
the will was, under the circumstan- 
ces, conclusive of the respondent’s 
relationship. The widow was the 
proper person to make such a state, 
ment of fact, which was within tlie 
scope of her own knowledge ; she 
put forward the respondent in the 
will as the first person in the Order 
of choice for the performance of the 
funeral ceremonies ; her statement 
was corroborated by the otlier rela- 
tive mentioned in the will, who was 
a witness in the case, and whose 
evidence on the matter was against 
his own interest ; and tlie statement 
, was uncontradicted by any reliable 
evidence. Mere conjectural sugges- 
tions made in argument, that the 
will had been executed for the 
purpose of supporting a future claim 
to be made by the respondent, could 
not be entertained by their Lordships 
in lieu of evidence, especially when 
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the writer of the will was himself 
a witness in the case, and no such 
conjectnral consideratioas were 
augg'( 3 sted to him in cross-exainioa- 
tion. In case of the respondent 
Biicoeedirig, the appellant chiiraed the 
value of iinprov^omonts made by him 
to the property while ho was in 
possession of it, which included a 
temple (Bs. 2,700), a well (Iis» 300), 
an upper storey to t.he house (Us. 

2.500) , and repairs to the liouse (lis. 

1.500) , the whole amounting to^ Ks. 
7,000. Hdd (ailinmng t)io decision 
of the Chief Court and for the 
reasons given by it), that Rs. 1,400, 
whio]i represented half the expendi- 
ture hy tlie appellant on the well 
and the upper storey to tiic house, 
sliould be allowed as compenHution 
for the iriiprovcmoiits. The real 
question was, had tiiey erifiauced the 
market value of the property ? It 
was doubtful whether the erection 
of the temple had done so, and it 
had not been contended that it luid. 
Kidak Natk Ma7H0 Mal, (1913) 

I. L, LI 40 Calc. ..n ... 555 

Hindu Wills Act (XXI of 1870) : Sm Hindu 
Law— Will ... ... 274 

Homoatead land ;See Adverse Possession 173 

: See Juiusdiction of 

Civil Oouet ... ... 402 

Hurl : See Omaege ... ... 168 

- : See Cumulative Sentences ... 611 

illegal Oess : See Abwab ... ... 806 

oi» Immcml Debts s See Hindu 

Law — xIlienation ... ... 288 

Inadvertence: See Refund of Court-Fee 365 

India Douncils Act, 1881 (24 & 25 Viet., c. 

67), s. 22 ; See Jurisdiction of Civil 
Court ... ... ... 391 

Indian legislature: Procession ... 470 

Infant Partner : See Sale of Goods ... 523 
Inherent Powers of High Court: See Stay 

OF Execution ... ... 955 

Inheritance : See Hindu Law — Stridhan 82 

ln|unctton : See Trade-name ... 570 
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Injunction, prayer for: *8^0 Court- fee ... 245 

injury: See Trade-name ... 570 

Insofvency: 4S’e?e Receiver ... ... 678 

Adjudication^ effect of order 

of — Propertij situate at Delhi attached 
by order of District Court of Delhi — 
Title of Offtchil Assignee — Presidency 
Towns Insolvency Act (III of 1909)^ 
ss. 17, 126 — Auiriliary aid — Provin- 
cial Inmlvency Act (III of 190 7\ s. 

60, Under section 17 of the Presi- 
dency Towns Insolvency Act, on the 
making of an ordi^r of adjudication 
by this Court, the property of the in- 
solvent situate in every part of 
British India vests iu the Official 
Assignee of BtuigaL Qdklal Assignee, 
Bombay,, v. Registrar. Small Cause 
Court, I nirUsar, I, L. R, 37 Gale. 

418; L R. 37 LA. 86. followed. 
Where, prior to the order of adjudi- 
cation by tills Court, certain proper- 
ties at Delhi lielofigiug to the insoL 
vent, were attuclied under decrees of 
the District Court of Delhi, and tlie 
subse(|neut application of the Official 
Assignee of Bengal for realisation of 
the insolviuiCs assets so afctacheil was 
refused by the District Judge.^, and the 
properties were thereafter sold in exe- 
cution, and tlie sale proceeds brought 
into tlie District Court, an order was 
made under Biwtion 12f> of the Presi- 
dency Towns Insolvency Act, retpies- 
tirig the. District Judge of Delhi to 
act in aid under section 50 of the 
Provincial Insolvency Act. In re 
Jewanpab Jhawar (1912), I. L. R. 

40 0aia ... ... ... 78 

Insolvency of Purchaser; See Sale of 
Goons ... ... ... 523 

Insurance Company: See'TiUDE-NAMB ... 570 

Intention to Deceive ; See Trade-name ... 570 

I nterest — Ubu frmiuary mortgage — Interest 
not stipulated for — •Charge in the 
nature of mortgage must he in writing 
and registered. Where no interest is 
stipulated for in a mortgage bond, 
no interest is recoverable. A charge 
in .the nature of mortgage, wliether 
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Interest — conoid, 

for principal or iuteresL, must be ex- 
pressed in writing and registered, and 
cannot be raised by implication : 
Kiitthimma v. Madhava ]\Ienon^ 11 
Mad. L. J. 186, followed; Imdad 
Ea8$an v. Badri Prasad^ I. L. R., 20 
AH. 401, distinguished. Makbujg Ali 
y. Ali Ahmad (1913), I. L. R. 40 
Gale. ... ... ... 514 

Irregularity; Joblsdjction of Crimi- 
nal Court ... ... 660 

Jewish Law — Marriage-custom “ Ketiiba^"' 
legal effect oj — Rights of wife. In a 
suit brought by a Jewish lady, 
married in Calcutta, for the recovery 
from lier deceased husband’s estate of 
the sum mentioned in a hetiiha^ exe- 
cuted on the occasion of tiieir 
marriage : Efeld^ that the Icetuha was 
a necessary but formal incident of 
the marriage contract and ceremonial, 
and created no such right in favour 
of the widow. Joshua v, Arakie 
(1912), I. L. R. 40 Calc. ... 266 


Joint Hindu Family; See Insolvency of 


Purchaser ... 

... 523 

Joint Owners ; See Notice ... 

... 503 

Joint Trial: See Charge 

... 318 

Judicial Proceeding: See Chota 

Nagpur 

Tenancy Act, 1908, s. 27 

... 518 

Jurisdiction : See Collector 

... 465 


See Complaint, dismissal of 444 

See Court-fee... 245, 615 

See Mesne Profits ... 56 

See Sanction for Prosecu- 
tion ... ... 37, 423 

Secretary of State for 

India in Council — “ Dwell or carry on 
business or personally loork for 

gain'''' — Letters Patent, 1865^ s. 12, 

This Court has no jurisdiction to 
entertain a suit brought against the 
Secretary of State for India in 
Council, where the cause of action 

has arisen wholly outside the ordinary 
original civil jurisdiction of this 

Court, on the sole ground that the 
Secretary of State for India in 

Council dwelt or carried on business 
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or personally worked for gain within 
the local limits of Calcutta, the capi- 
tal of India, at time of the institution 
of this suit : Doya ISiarain Tewary 
V. The Secretary of State for India, 

I. L. R. 14 Calc. 256, followed. 
liODRioKs V, Secretary op State for 
India (1912), L L. R. 40 Calc, ... 308 

. — 0f (j|y|[ Qoufit — Revenue Court 

— Bastti 07 homestead land — Rent, suit 
for — Chota Nagpur Tenancy Act 
{Beng, ri of im), s, ISO '(J), cl. 

(a). The plaintiffs brought a suit in 
the Civil Court against the defendant 
for recovery of arrears of hasiti rent. 

The defendant contended that as 
crops were grown on a portion of the 
hastu land, this land was agricul- 
tural, and suits in respect thereof 
were triable exclusively by the Reve- 
nue Court under the Chota Nagpur 
Tenancy Act : Reid, that the land in 
respect of wJiich rent was claimed 
was basiu land, and consecpmntly the 
suit was maintainable in the Civil 
Court : Eamdlmi Khan v. Earadhmi 
Puramanich, 12 W. R. 404 ; Kalee 
Kisheu Bmvas v. Si^eemutty Jankee, 

8 W. R. 260 ; and Kumood Naraiu 
Bhoo27 V. Puma Chunder Roy, I. L. 

R. 4 Calc. 547, referred to. Midna- 
roRE Zbmindari Co., Ltd., v, Mukta- 
KESHi Dasi (1912), T. L. B. 40 Calc. 402 

— - Right of suit 

against Secretary of State for India 
in Council— Burma Town a7id Village 
Lands Act (Burma Act IV of 1828), 
s, 41(b)— Act taking away power of 
subject to S7ie Government to deter- 
mine any right to land—Poioer of 
Lieutenant- Goveimor in Co^meil to 
pass Act — Legislation ultra vires — 

Lidia Councils Act, 1861 (24 (& 25 
Viet,, c, 67), $, 22— Government of 
India Act, 1858 (21 db 22 VicL, c, 

106), S8. 65, 66, 67. Field (affirming 
the decision of the majority of a 
Full Bench of: the Chief Court of 
Lower Burma), that section 41 (b) of 
the Burma Town, and Village Lands 
Act (Burma Act IV of 1898), which 
enacted that no Civil Court shall 
have jurisdiction to determine any 
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Jurisdiction — coticld, 

claim to any right over land as 
asainsttbe Government, was ultra 
rives of the Lieutenant-Governor ot 
Burma in Council, and therefore in- 
valid. Section 22 of the India Coun- 
cils Act, 1861 (24 & 25 Viet., c. 1)7), 
provides that the Govornor-Geueial 
in Council shall iiavo no power to 

repeal or in any way efeet 

other ‘>1 

ftovernment of India Act, ISoS (-1 
& 22 Viet., c. 106). And the eftect 
of seetion 65 of the latter Act which 

enacted that. “All persons shall 

and may have and take the same suits, 
remedies and proceedings, legal and 
pouitahle, against the Secretary of 
State in Council of India as they 
could have done against the Last 
India Company,” was to dehai the 
Government of India from passing 
any Act which could prevent a siteject 
from suing the Secretary of State, ni 
Comicilia\ Civil Court in any case 
in which he could have similarly sued 
the East India Company. Too words 
could not be construed in any diltei- 
ent sense without reading into them 
a qualification which is not there, and 
may well htwe been doliherately 
omitted. The question was not one 
of procedure, luit of tlio power of 
the Government to take away liy 
legislation the right to proceed 
against them in a Civil Court m .a case 
involving a right to laud ; and the 
huit in this case (for damages tor 
interference with tlic respondents 
property) was ope whieli would liavo 
lain against the East India Company. 
Secbetaby of State fob |ei)Ia v. 
moment (1912) I. L. R. 40 Oaic. ... 391 

Jurisdiction of Criminal Gouti— Complaint 

^XTTeg\tl(^Tiiy’^OH'(n.inQil 1 focBduTB 

Code {.Act V of 1898), as. 105, 476, 

63 S S37--Order jor Prosecution—- 
Penal Code {Act XLV o/ 1800), a. 
Zll—FaUe charge laid before me 
Police — 'Police report— Pudicial m- 
guiry- — Commitment to the Court of 
Se.saiort. A conviction by the Court 
of Session cannot he set aside 


Jurisdiction of Criminal Court- 


-concld. 


Raqe. 


simply on the ground of a defect in 
the initiation of the proceedings iii 
the Gomniitmeut Court or on the 
ground of some irregularity in the 
commitment proceedings more espe- 
cially when that point was not raised 
in the lower Court. S. 532 of tlio 
Criminal Procedure Code would cure 
siicli a defect. Haibat Khan v. Em- 
peror I. L. R. 33 Calc. 30, distiii- 
gnished. A bditl Jiahm(X7i v. Emperor, 

7 0^ L. J. 371, and Queen Empress v. 

A Horton and Monrieca Ali, I. L. R. 

9 Bom. 288, referred to. Recommend- 
ation for prosecution by a Police 
officer under s. 211 of the Penal Code 
comes within the meaning of the 
word “complaint” as used in s. 195 
of the Criminal Procedure Code, as 
that section clearly contemplates pro- 
secution at the instance of 1 oiice 
officers. Diean SiNUit «. Embbbob 
(1912), I. L. R. 40 Calc. ... 360 


•-Order of 


discharge by the High Court iit its 
original ciiminnl jwisdicUomf bar 
to fresh jiroceedings — GriMl7ml 

dure Code {Act Y of 1S9S), s 190 
(e)— Nolle prosequi— practice. An 
order of discharge does not operate 
as a bar to fresh proceedings being 
taken before a competent Magistrate, 
upon complaint or upon a police 
report, or under s. 190 (c) of the Cri- 
minal Procedure Code. Mir Ahead 
JInssein v. Dtanomed Askai-i, I. L. R. 
29 Calc. 726, referred to ^Empeuob 

V. Sheik Ihoo (1912), I. L. R. 40 
Calc. — — "• 

jupv, trial by— Charge to the jury— Mis- 
direction— Suggestion by the. Judge of 
an alternative aspect of the ease not 
put forward by the prosecution nr de- 

fence — Onmsion to point out to the 
jurg^ specliiically^ the evtdefice^ agabist 
eorch accused and minute deiailS'^OTi* 
minal Procedure Cede 
1808 % SB. 297, SOS-^Bioting^ Uo- 
lemer meaning of--Fenal Code {Act 
XLl of 1860% 8$, U€, 117 —'Adm%B- 
sihility of evidence of a proceeding to 
hem the peace as part of the res gesicc. 
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Whore the common object alleged 
in the charge an framed was to take 
forcible possession of tlie complain- 
ant’s land and hut and to assault him 
and others named, and the prosecu- 
tion and defence each asserted exclu- 
sive possession and an attack by the 
opposite party : Held^ that the Judge 
was not wrong in asking the jury to 
consider as a third alternative, an 
intei'inediate state of facts, viz , tliat 
the complainant’s party went to turn 
the accused party out of possession, 
was resisted and driven back, and 
that the latter then followed after 
and assaulted the former. Baitga 
Hadua v, King-Emperor^ 11 C. L. J. 

Queen V. SaUd Ali, 20 W. E, 

Or. 5, and Wa^adar Khan v. Queen- 
Empress^ J. L. R. 21 Calc. 955, dis- 
tinguished. The word ^‘violence ” in 
■ H. 146 of the Penal Code Is not res- 
tricLed to force used against persons 
onl3^ but extends also to force against 
inanimate objects. The omission to 
point out to the jury, specihcally, 
the exact evidence against each 
accused, is not a misdirection when 
the Judge has discussed tlic whole of 
it and has told them to ])e satisfied as 
to the guilt of, and to return an inde- 
pendent verdict against, each 
accused. Samaruddi v. Emperor 
(1912), I. L. E. 40 Calc. ... 367 

Yerdict bg caUing lots — 

jidmissihility of the emdence of jurors 
a7id of a/lmissions by jitrors as to 
the mode of arrhing at the verdict — 
Evidence (f other iiersons hi proof of 
the same^ adinmibilHy of. The sworn 
statements of jurors, and evidence 
of admissions by them as to the mode 
in which their, verdict had been 
arrived at, are inadmissible. But the 
evidence of other persons as to the 
same is receivable. Omen v. War- 
burton^ 1 B. & P. 326, Straker v. 
Graham^ 4 M. & W. 721, Burgess v. 
Langley^ 6 M. & G 722, and Queen v. 
Murphy, L. B 2 P. 0. 535, referred 
to. Tlie evidence of a witness that 
he saw one of the jurors put some 
pieces of crumpled up paper in his 
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Jury, trial by— 

alwan, shake them up and take them 
out, Is not sufficient to prove that tlie 
verdict was arrived at by casting lots. 
Emperor v. Harkumau Barman Roy, 
(1913) I. L. R. 40 Calc. 693 

Ketuba : See Jewish Law ... 266 

Land Acciuisltion — Compensation — Appor- 
iionnmit of Gom2)ensation money — 
method of Assessmeiit — Government as 
landlord, share of. In assessing the 
amount of compensation due to the 
landlord, regard must be had to the 
question of how much the landlord is 
actually realising from the land. The 
Government, in its capacity as land- 
lord, is entitled as usual to a capitali- 
sation of as much rent as may bo 
found to be payable in respect of tbo 
proportion of the bolding that is 
taken, together with 15 per cent, for 
compulsory acquisition, and something 
more in respect of the possifility of 
the enhancement of the value of the 
land thereafter. The Government ih 
not entitled in law to a higher propor- 
tion, on the ground tliat in similar 
cases it has frequently received a 
higher proportion either i3y consent 
of tlic parties or otherwise, Mar- 
MOHAN Dutt V. Collector of 
Chittagong (1912) I, L. R. 40 Calc. 64 

Land Acquisition Act (I of 1894), s, 31, ci. 

(2) : See Siiebait ... ... 895 

^ pro- 
ceedings under : See Appeal to 
Privy Council ... ... 21 

Laudiord and Tenant — Transfer of hold- 
ing— Usufructuary mortgage of hold- 
hig, effect of— Bengal Tenamoj Act 
(VIII of 1S83), 8, 26—Ahando7ivient 
—Forfeiture. An unauthorized 
transfer of a holding or the parting 
with possession of it, in whole or In 
part, does not per se work a for- 
feiture under the Bengal Tenancy 
Act. Transfer by way of usufruc- 
tuary mortgage stands on the same 
footing as other partial transfers. 

Kahil Sai'dar v, Chandra JSaih JSfug 
Choudhry, L L. R. 20 Calc. 590, 
Mathura Mandal v, Gauga Oharau 
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Gope^ I. L. E. 3S Calc. 1219. referred 
to. Barada Charm Dutt v. hem 
Lata Dansi, 13 0. W. N. *242, coin- 
ineated oa. Rasih Lai Datta v, 
Bidhumuhln Dasi^ I L. E. 33 Calc. 

1094 ; Rajendra Kishore Adhihati 
V. Chandra Nath Dutt^ 12 C. "W, N 
878 ; Krishna Chandra Datta Ghou- 
dhnry v. KlUrari Bajania. 10 0. W. 

N. 499, distinguished. Bhxtpendra 
Nath Bose, Bansi Tanti, (1913) 

I. L. R. 40 Calc. ... ... 870 

‘ Landlord’s Interest,” meaning of — 

Bong a I Tenan cy Act {y III of 1885)^ 
s, 14$^ cL (A). By tlie term “Land- 
lord’s intere.^t ’Mn s. 148, el. (A) of 
the Bengal Torxaiioy Act, is meant the 
interest of the person entitled to 
receive the rent from the tenant at 
the date of the application for the 
execution of the decree. Shambhu 
Nath Scnohi v , Sipeo Pershad Singh 
(1913), L L. R. 40 Calc. ... 462 

Lease, agreement to renew : See Specific 

Performance ... ... 505 

Legal Necessitif : See Hindu Law -Aue- 

NxVriON ... ... ... 721 

legislation, ultra vires: See Jitrisdiction 
OF Civil Court ... 391 

Legitimate Purpose: See MoRTCAaE ... 342 

Letters of Administratioii—Praciice— 

Colonial Prohates Act (S5 S S 6 Viot.^ 
c, 6)— Powers of -attorney^ construclion 
of. The Colonial Probates Act and 
the procedure therein indicated, viz.^ 
to Bend an exemplification of the pro- 
bate granted in any part of the 
United Kingdom to be re- sealed by 
the Court to wiiich it is sent, has not 
been extended to British India, where 
the practice is to reipiire administra- 
tion with will annexed to the estate 
of deceased British subject leaving 
property tiiere. Authority in a 
power -of-attorncy granted by the 
executrix of a will which has been 
confirmed in Scotland “to produce to 
the Supreme Court in India in the 
Probate jurisdiction at Calcutta or 
elsewhere in India the said confirma- 
tion and to procure the same to be 


Pag®. 

Letters of Administration — co7icld, 

sealed with the seal of the Supreme 
Court In India in accordance with the 
laws thereof ” does not authorise the 
donee to obtain grant of Letters of 
Administration, In the goods of 
William Rennie (1912), I. L. R. 40 
Calc. ... ... ... 74 

JleDOcation 

— Prohate and Administration Act 
(F of 1S81\ s, 60, Expl (4) Jnst ^ 
cause — “ Useless or inoperative f 
ineaumg of — Disagi eement between 
admmisiraiors, whether a just cause 
for annulling letters of adniinistraiion. 

A mere disagreement between admi- 
nistrators is not a “just cause” for 
annulling the letters of Administration 
under s. 50, expl. (4) of the Probate 
and Administration Act. The words 
“becomes useless and inoperative” 
in 8. 50, expl. (4) of the Probate and 
Administration Act, imply the dis- 
covery of something which, if known 
at the date of the grant, would have 
been a ground for refusing it, c.//., 
tlie discovery of a later will or codicil, 
or subsequent discovery that Uie will 
was forged, or that the alleged testa- 
tor is still living. Bal Gangadhar 
Tilak V, Sakwarbai^ I. L. R. 26 Bom. 

792, and Armada Frosad Chatter jee 
V. Kalikrishna Chatter iee, I. L. E. 24 
Calc, 95, followed. (Iour Chandra 
Das a. Sarat Sundari Dass!(1912), 

LL. E. 40 0aic. ... ... 50 

Letters Patent, 1865, cl. 12; See Juris- 
diction ... ... ... 308 

— gg . High 

Court. Jurisdiction op ... 965 

gg ; AtpEAL 

TO Privy Council ... ... 685 

Licensee, ffabllfty of: See Petroleum ... 356 

Licensor and licensee; Trade-mark 814 

Lieutenant-Governor, power of, to pass 

Act : See Jurisdiction op Civil 
Court ... ... ... 391 

Life Assurance Companies Act (VI of 
1912) : See Trade-name ... 570 

Limitation : See Agoount, suit -for ... 108 

See Hindu Law-~Alienatiqn 966 
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Limitation — contd. 

Limitation : See Banction for prosecu- 
tion ... ... 239, 584 

/See Transfer ... ... 259 

— Limitalion Act {IX of 190S) 

Sch. L Arts, 19 and 23 — Consjjiracy 
to maliciously prosecute,^ suit for — 
Consjnracy as a cause of action — 
Emdencc A ct (/ of 1872)^ ss, 3^ 114 
125 — Standard of j)foof — 
Claim of privilege,^ whether adverse 
wference can be draum Jiovi — dis- 
closure of source of information by 
privileged person,^ duty of Court 
regarding — Presumption as to posses- 
sion of article found in common room 
of joint family dwelling-house — 
Arrest and search — Professional con- 
duct of Counsel — Counsel making 
charges of misconduct,^ powers of 
Court regarding — Counsel's instruc- 
tions,^ no privilege as against Court — 

^ Professional etiquette affecting Coun- 
sel Bar CounGil,^ resolutions of — 
Counsel accepting retainer when likely 
to he witness — Counsel engaged in 
case,, gyropriety of appearing as wit- 
ness — Adve?'se inference where Counsel 
not called as witness— hispectlon by 
Counsel of hook produced by iPitness 
during cross examination — Reference to 
medical tcorhs by Court,, without 
knowledge of parties — Tort. Per 
WOODROFFE xiND COXE JJ. Oil tlie 
question of the standard of proof, 
there is but one rule of evidence 
which in India applies to both civil 
and criminal trials, and that is con- 
tained in the deiinition of proved ” 
and “ disproved ” in s. 3 of the Evi- 
dence Act, The test in each case is, 
would a prudent man after consider- 
ing the matters before iiim (whicli 
vary with eacii case) deem the fact in 
issue proved or disproved V The 
Court can never be bound by any rule 
but tliat which, coming from itself, 
dictates a conscientious and prudent. 

• exercise of its judgment. There is.^ a 
presumption against crime and mis- 
conduct, and the more heinous and 
improbable a crime is, the greater 
is the force of the evidence required 
to overcome such presumption. The 
English rule in these matters does not 
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Limitation— 

as such, apply in India, Jurat 
Kumari Dasi v. Bksessur Dutt^ 

I. L. E. 39 Calc. 245, explained. 
Where a document is privileged from 
production, no adverse inference can 
be drawn from its non-production. 

This rule applies as regards the party 
claiming privilege, and a foiikri it 
applies where the privilege is claimed 
by a third party. Although s. 125 
of the Evidence Act does not in ex- 
press terms prohibit a witness, if lie 
be willing*, from saying whence lie 
got his information, the protection 
afforded by that section does not ot- 
pend upon a claim cf privilege being 
made, dut it is the duty of the Court, 
apart from objection talceri, to ex- 
clude such evidence. A fortiori^ 
where privilege is claimed, no adverse 
inference can he drawn therefrom. 
Where articles are found in a part of 
a house to which several persons 
living in the bouse have access, such 
as a boitakhana,^ there is no presump- 
tion that they are in possession or 
control of any person other than the 
karta or head of' the house. Queen 
Empress v. Sangam Lall^ I. L. E, 15 
All. 129, approved.' Semhle : it is 
immaterial, in an action for malicious 
arrest, under what section of an Act 
an arrest is made, if iH' fact the cir- 
cumstances are such that the Act 
justified arrest ; and a person maldng 
a search is entitled to call in aid any 
statute which justifies Ids action, 
quite irrespective of whether it Was 
present or not to his mind when he 
made the search. Tlic Court is en- 
titled to ask counsel who, during the 
conduct of a case makes charges of 
misconduct, whether he makes the 
cliarges on instructions, and if so, on 
whose. It is not sufficient to plead 
instructions. Counsel liave a respon- 
sibility in the matter, and arc not 
justified in maldng serious charges of 
fraud and crime unless they are per- 
sonally satisfied that there are reason- 
able grounds for putting tiiem 
forward. Instructions to counsel are 
only privileged in the sense ^of being 
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protected from disclosure to the 
opponent. There is no privilege as 
against the Court. The latter cannot 
use them as evidence in the case, and 
for the purpose of the trial would 
have to treat them as confidential but 
they could be called for then and 
there and be used after the trial for 
determining whether disciplinary 
action should be taken ag'ainst 
counsel by the Pull Court. When- 
ever a Court relies on a book of 
reference, such as a work on medical 
jurisprudence, it should be made 
known at the trial to the parties, so 
tliat they may have an opportunity 
of adducing evidence or argument 
on the point, Bufgot Prasad Singh 
v. Ram Doyal Ghaudhury^ I. L. K. 

38 Calc. 154, followed. The follow- 
ing resolutions of the Bar Council 
approved : — “(a) If Counsel knows 
or has reason to believe that lie will 
be an important witness in a case, he 
ought not to accept a retainer therein. 

(5) If he accepts a retainer not know- 
ing or having reason to believe that 
he will be such a witness, but at the 
opening or at any subsequent stage 
before evidence is concluded it be- 
comes apparent that he is a witness 
on a material question of fact, he 
ought not to continue to appear in the 
case unless he cannot retire without 
jeopardising the interest of his client, 

(e) If counsel knows or has reason to 
believe that his own professional con- 
duct on matters out of which the 
action arises is likely to be impugned 
in the case, he ought not to accept a 
retainer, (c?) If he accepts a retainer 
not knowing or having reason to be- 
lieve that his own professional con- 
duct in such matters is likely to }>e 
impugned, but finds in the course of 
the case that it is so impugned, he 
ought to adopt the same course of 
conduct as is mentioned in clause (b) 
ante, (e) In either of the cases men- 
tioned in clauses (5) and (d), there is 
no rule of professional ethics which 
debars counsel, if he continues to act 
as counsel in the case, from going 
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LimitatiOii — continued, 

into the witness-box and being cross- 
examined.” Although the resolutions 
of the Bar Council are not binding on 
the Courts, the Bar Council is the re- 
cognised authority on matters of 
professional conduct and etiquette 
affecting counsel, and its opinion is of 
the greatest weight and value. Tiiere 
is nothing necessarily unprofessional 
in counsel giving evidence in a ease in 
which he appears as such. Sethna v. 
Mirza MahomPAl Shirazi^ 9 Bom. L. 
il,, 1044 Gohbett v. Hudsorit 1 E. & B. 

11. Stones V. Byron, 4 Dowl. <& L. 

393, Dearie v, Fachwood^ 4 Dowl. & 

L. 395n, Qorea v. jPeim, [1909] A 
C. 549 ; 14 0. W. N. 86, Nimdo LaU 
BoseY^NistarhiiDasBi^l, L. B. 27 
Calc. 428, referred to. Curry v. 
Walter^ 1 Esp. 456, distinguished. 

As a general practice, however, it is 
undesirable when the matter to which 
counsel depose is other than formal 
that they should testify either for or 
against the party whose case they are 
conducting. UiHer s. 118 of the 
Evidence Act, counsel, although they 
may be engaged in the case, are com- 
petent to testify whether the facts lu 
respect of which tlmy give their evi- 
dence occur before or after their re- 
tainer. Cohett V. Hmhou^ 1 E. & B. 

11, referred to. The rule laid down 
in s. 114 ill. (g) of the Evidence Act 
that the Court may presume tliat 
evidence which could be and is nut 
produced would, if produced, be un- 
favourable to the party who witholds 
it, was held to apply to the case of 
counsel engaged in a suit who should 
not have been, under the eirciimstan- 
cos, counsel but should luive been 
called as a witness It is unprofes- 
sional for counsel to cross-examine a 
witness as to facts within liis perso- 
nal knowledge. In the matter of 
certain Counsel, 4th August, 1908 
(unreported), approved.^ Where 
counsel during the hearing of a case 
calls for tlie production of a book, 
which is produced and handed to him 
by his opponent witli certain pag( 3 S 
marked as those only to wliich he 
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may may refer in respect of the sub- 
ject-matter of Ills cross-examination, 
it is improper for counsel who calls 
for the book to inspect any of tlie 
other pages. If a suit on a tort is 
barred as against one person, the 
period of limitation cannot be extend- 
ed, because it happens to be against 
three persons who are alleged to have 
committed the tort in conspiracy. 

The same set of facts cannot consti- 
tute separate causes of action, both 
for a tort, and for a conspiracy to 
cause damage. Where ^ there is a 
joint tort, the proper action is on the 
tort, against the joint cort-feasors, 
and not on a cause of action to re- 
cover special damage by reason of a 
conspiracy to cause damage.^ A suit 
for damages for false imprisonment 
or malicious prosecution against joint 
tort-feasors, is governed by the one- 
year rule under Articles 19 and 23 of 
the Limitation Act. There are instan- 
ces in which two or more persons can 
render themselves liable to civil pre- 
ceedings by combining to injure the 
plaintiff, although, if one of them 
did the same act ])y himself and 
without any preconcert with others, 
he would escape liability. An action 
on such a conspiracy would lie in this 
country. In an action on conspiracy, 
special damage must be proved. Per 
OHATTBaJiSE, J. There is no autlio- 
rity for holding that a tort, when 
committed by several persons acting 
in concert, is different from the same 
tort committed by a single individual. 

The combination in such cases may be 
an element of aggravation in the 
assessment of damages, but does not 
suffice to make it a different tort. 
Quinn V. A. 0. 405, 

referred to. Conspiracy or wrongful 
combination is not a material element 
in the constitution of a %vrong. 
Oihlan v. National Annalgamat^ 
Labourers* Union^ [1903] 2 K. B. 

600, referred to. D. Weston and 
O iTiBES V, Peary Mohan Dass (1912} 

I. L. E. 40 Calc. 
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^uit hy an auction-purchmer 

to recover ike purchase-money from 
a person who attached money, in 
deposit in Court, as ^representing the 
surplus sale-proceeds helonghig to the 
judgment-dehtoi — Limitaiion Act (ifF 
of 1877), Sch, If Art. 1^0, Limi- 
tation applicable to a suit brought by 
an auction-purchaser to recover a 
certain sum of money from one who 
had, after the sale and the deposit of 
money in Court, attached that sum in 
execution of his decree against the 
judgment-debtor, as representing the 
surplus s^e-proceeds belonging to the 
original judgment- debtor after satis- 
faction of the decree obtained against 
the debtor hy the decree-holder, is 
that provided by Art 120, Sen. II 
of the Limitation Act (XY of 1877). 
Nilhanta v. Imam Baliih, 1. L. E 16 
Mad. 361, relied on, Lmuman 
Kamai v, Bamman Mandur, I. L. E. 
l9 Calc. 123, and Ram Kumar Bhaha 
V. Gaur Bkaha, I. L. E. 37 Calc. 

67, distinguished. Amrita Lad 
BaGOHI V. JOGENDKA LaL ChOWOHOBY 
(1912), 1. L. R. 40 Calc. 187 

Limitation Act (XV of 1877), Sch. H, Art. 

120 t See Adgtion-turohasee, suit by 180: 

(IX of 1908) Sch. I, Arts. 19, 

23 : See Limitation ... 898 

Art 89 : 

See Account, suit for ... ... 108 

8. 2($l Sch. I, 

Art, 144 i See Adverse Possession 173 

Sch. r, Art 

154 : See Sanction fob FeosecutiOxN 239 

Magistrate, duties of: See Attachment ... 105* 

Magistrate, Jurisdiction of : See Dispute I 
CONCERNING LAND ... ... 982' 

Mahomedan Family; See Mortgage ... 378; 

Mahomedan Law — Endowment — Creation 
of endowment — Wakf hy dedication or 
user — Graveyard, larid used as — Pre- 
sumption of a7ielent origin of shrine 
md burial place — Panjab Land Reve^ 
nue Act (A VII of 1887), s. 44 — Entry 
of ow^iet'ship in record-of -rights at 
seUlemetll. In this case tlie Judicial 
Committee (affirming the decision of 
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I^ahomedan law — conM, 

the Chief Court of the Piinjub) lidd^ 
on the evidence, that the land in suit 
(known as the Mai Pak Daman grave- 
yard) whicli had been used from time 
immemorial by the Mahomedan com- 
munity of Multan for the purpose of 
Imryiiig their dead, formed part of a 
graveyard set apart for the Mahoine- 
dan community, and that hy user, if 
not by dedication the laud was wahj\ 

In the record-of-rights of the last 
settlement an area of land, ^yhich com- 
prised the land in suit, was entered as 
“ in the possession of Mahomedans,” 
and was described as hahristan or 
ghair-mumlim hahrhtan (graveyard or 
uiiculturable land forming portion of 
a graveyard) ; and in the ownership 
column the name of the d(3feudant 
(now represented by the Court of 
Wards) was entered as owner. Their 
Lordships said : It would seem that 
he was properly entered as owner, 
being trustee and custodian of the 
shrine of the saint Mai Pak Daman, 
and being or claiming to be the recog- 
nised liead of the Muliomodan comm- 
unity in Multan ; ” and lield^ that, 
under section 4 1 of the Pan jab Land 
Revenue Act (XVII of 1887) the entry 
not having been disproved, must ])e 
presumed to be correct. 

Court of Wards v. Ilahi Bakiish, 
(1912), L L. R. 40 Calc. ... 297 

Maintenance Grant : Bee Execution of 
Decree ... ... ... G23 

Mandamus ; Bee Pleadirsiiip Examina- 
tion ... ... 588 

Mandamus, action for: Bee Municipal Cor- 
poration ... ... ... 836 

Marriage Custom ; BeeJmmihm ... 260 

Medical Works, reference to : Bee Limita- 
tion ... ... ... 898 

Memorandum of Appeal : See Refund of 
Court-fee ... ... ... 365 

of Association: See Compa- 
nies Act, 1882, ss. 6, 40, 41 ... 1 

Merchandise Marks Act (IV of 1889) ss, 6, 7 ; 

Bee Teade-mark ... , * ... 281 
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Mesne profits — Jurisdiction — Suit for re- 
cover j/ of possessio7i with mesne promts 
— Mesne proiits assessed in the execution 
proceedings — A^nount assessed more 
than the p^ccuniarg jtmsdiciion of the 
Court. A suit for recovery of posse- 
ssion of certain lands with mesne 
profits from the date of dispossession 
up to the date of restoration of posse- 
ssion was brought in the Munsiff’s 
Court. It was decreed togetlier with 
the mesne profits claimed, and the Court 
directed that the amount of mesne pro- 
fits would be determined in the execu. 
tion proceedings. The decree having 
been affirmed on appeal, tlie decree- 
holder applied to the executing Court 
for ascertainment of mesne profits. The 
total amount of mesne profits ascer- 
tained by tlie Munsiff was Rs 1,030-8, 
including interest. On an objection 
taken by tlie judgment-dobtor tliat 
the executing Court being a Munsif, 
was not entitled to award mesne profits 
of a higher amount than Rs. 1,000 ; 
Held^ that the executing Court had 
jurisdiction to award tlie mesne jirofits 
ascertained in the present ease: Ram- 
esioar Mahton v. Dllu Mahton^ I. L. 

R,, 21 Calc. 550, followed in principbi. 
Bhtipendra Kumar Ghahraharti v. 
Puma Qha7idra Bose^ 13 C. L. J., 

132, distinguished. 

Panciiuram Tekadae V . Kinoo 
Haldar (1012), I, L. R. 40 Gale. 66 

Migration j iS’e^ Hindu Law — Joint Family 407 

Minor, authority of ; iS^ee Mortgage ... 342 

non-reprasentation of ; Bee Appeal 

to Privy Council ... ... 633 

Minority: Hindu Law — Alienation ... 966 

Misdirection : Bee Jury, trial by ... 367 

Misjoinder of Charges: Bee Charge 318, 846 

Misrepresentation: Bee Adverse Posses- 
sion ... ... ... 173 

Mitakshara : Bee Hindu Law — Joint 

FAMILY ... ... ... 407 

Money paid under Decree, suit for: Bee 

Voluntary Payment ... ... 598 

Mortgage: iS'ce Agreement against Public 

Policy ... ... ... 113 
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See Central Provincial 

Government Wards Act, s. 18 ... 784 

by Widow : See Hindu Law — 

Alienation ... ... 721 


Entire intere&t mortgaged j'or 

family ^itrjposes — Liability of mmor 
so 7 t lohen autlio^'Uy may he presumed 
— Alienation — Onus of proof — Evi- 
dence Act {I of IS 7 2\ s. 106— Trans- 
fer of Property Act {IV of 1882) ss, 
S«5, 90 — Qivil Procedure Code {V of 
1908) 0 . , XXXTV, r. 6, Where ^ a 
mortgage purports to cliarge tlie entire 
interest in a property, and the mort- 
gage-money was advanced for legiti- 
mate family purposes, express or 
implied authority of minor co-par- 
ceners may be implied, and the mort- 
gage may be enforced against the 
•entire family interest. Suraj Bunsi 
Koer V. Slieo Persad Singh^ I. L. B. 
5 Calc. 148j L. R. 6 I. A. 88, referred 
to. Authority to mortgage may also, 
aecording to the preculiar circums- 
tances of a case, be implied even in 
cases where the mortgage-money was 
not advanced for legitimate famdy 
purposes. A mortgage is an aliena- 
tion, even though it is for a very 
particular purpose, <3 .<7., as security 
only for the amounts drawn or paid 
on account of instalments of rent. 
Oharibullah V , Khalah Singh^ 1. L. 

B. 26 All. 407, L B. 30 I. A., 165, 
referred to. Wliere on the one side 
it is proved that the whole of tlie 
mortgage- money, with the exception 
of a very small portion of it, was ad- 
vanced for legitimate family purpose, 
and there is, therefore, a sufficient 
foundation for a decree for sale on tlie 
mortgage, and on the other side it is 
not sho\vii that tlie small portion of 
the debt was not for any immoral 
purpose, the smaller item may be re- 
garded as a debt of the father bind- 
ing on the son. Runoomanpetsaud 
Panday v. Mnnraj Kooiiweree^ 6 Moo. 
I. A. 893, 18 W. B., 81 n, Luchmun 
Bass V. Giridhar Cliowdhry^ I. L. B. 

5 Calc. 855, Maheswar Butt Tewari v. 
Kishun Singh^ I. L. B. 34 Calc, 184, 
Kishun Persad Chowdhry v, Tipan 
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Mor e — concluded. 

Pershad Singk^ L L. B. 34 Calc. 735, 
Lala Stiraj Prasad v. Golah Chand^ 

I. L. B. 28 Calc. 617, referred to, 
Biswanath Persad Mahta v, Jagdip 
Naratn Singh (1912) I. L. B 40 Calc. 342 

Mortgage bond ececuted hy male 

members of Maliomedan family — No 
proof of custom to exclude females as 
in Hindu family — Female members 
added as defendants in mortgage suit^ 
though not ^vecutanis of bounds — Fov 7 /i 
of decree— Whether' females were re- 
presented m the mo7^tgage iiransaciion 
by male members of family — Estoppel 
hy conduct. The appellants were the 
female members of a Mahomedan 
family wliicli had adopted the Hindu 
religion in matters of worship, and 
as to which both Courts in India eon- 
currently held that there was no cus- 
tom proved excluding female members 
from inheritance, which was the case 
set up by the respondent. Jn a suit , 
brought hy the latter to enforce a 
mortgage bond which had been execu- 
ted only by the male members of the 
family, in whicli suit the api^ellants 
were also joined as defendants, the 
first Court made a decree against the , 
interests of the male defendants only 
in tlie property ; but the High Court 
decreed the suit against both die male 
and female defendants on tlie ground I 
that, because the female members had 
not actively interfered in the manage- I 
ment of the property, the male defend- 
ants must betake to have represented 
them in tlie mortgage transaction. It 
appeared that in other transactions ! 

the male members of the family had 
dealt witli the family prope<-ty without 
the active concurrence of the females: 

Held by the Judicial Committee, ' 

reversing the decision of tlie High ; 

Court, that the evidence did not prove ' 

that the male defendants had '‘re- i 

presented ” the appellants. The latter i 

were ladies, and naturally ? 

left the management of the property | 

to their male relatives. Tliere was ; 

nothing to show that the appellants ^ 

had misled the respondent either by n 

word or conduct to the belief that t 
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they had no proprietary interest in 
the property ; and he made no inqui- 
ries in the matter from them or their 
husbands as he might have done if he 
had any doubt in the matter. The 
decree of the Higii Court was there- 
fore orroneouB so far as it made the 
appellants liable, and should have 
been limited to making liable only the 
interests in the property of the male 
defendants, the executants of the 
mortgage bond. Azima Biiu v, 
Sfiamalanakd (1912) I. L. R. 40 Calc. B78 

Sak — Chaia Nagpur Tenancy 

Act {Beng, VI of 1008)^ s. 4T — Decree 
for sale of property situate in 3fan- 
bhum — Estoppel. After the prelimi- 
nary decree on a mortgage was passed 
and before the final decree for sale 
was made, the Chota Nagpur Tenancy 
Act 1908, was extended to Manhlmm 
where the mortgaged property was 

I situate. Tlie judgment-debtor having 
objected to tlie application of the 
decree-holder for sale of the said 
property, both Courts sot aside the 
the objection, aiid the sale lo the 
decree-holder was tliereafler confirm- 
ed. Upon appea Ito the High Court ; 

Eelcl^ that the sale w’as in direct con- 
travention of the provisions of s. 47 
of the Chota Nagpur Tenancy Act, 
farther, that the judgment- 
debtor cannot be estopped from bring- 
ing to the notice of the Court what 
the Court must be taken to know of 
itself, that there was a distinct prbvi- 
sion of law which prevented the sale 
of tiie property. Lakshmi Bun Kuj- 
RANI AtAL BlilARY HALDAB (l 913), 

I. L. R. 40 Calc. ... ... 634 

-degree; See Damihidat, rule 

OF ... ... ... 710 

— ^ Execution of 

Decree ... ... ... 704 

Mortgagee, purehase by: See Sale eor 
Arrears of Revenue ... * ... 89 

Municipal ISorporation — Chairman — Cfme^ 
ral GommiUee — Building plans ^ refusal 
of smeiion of — Galeuita Mmiicipal 
Act (Beng. Ill of 1899)^ ss. S 75., S 77 — 
Action for mandamus or damages 


Page, 

Municipal Corporation — concld, 

whether mamiainahle — Specific Relief 
Act {I of 1877)., B. 4$. WJiere plans 
for building have been rejected by tlie 
Cliairman and the General Committee 
of the Calcutta Municipal Corporation, 
no suit is maintainable to have the 
plans approved or for damages. If 
the Chairman and General Committee 
have acted honestly and within their 
autiiority, their decision cannot be 
reviewed by any Court. If the plans 
have been rejected mala fide the only 
remedy is by an application under s. 

45 of the Specific Ilclief Act, for an 
Order to compel the Giiairman and the 
General Committee to liear the matter 
in tfie manner provided by law, 
Davis V. Bromley Corporation^ [1908] 

1 K. B. 170, and Smith v. Charley 
Rural Council, [1897] 1 Q. 678, 
followed. London and North Western 
Railway v Oorporatioh , 

! [1904] 1 Ch. 769, referred to. 

* PltOSAD CnUNDKR De V. CORPORATION 

i OF Calcutta (1913) L L. R., 40 Calc. 836 

I Necessity; See Hindu Law — Alienation 288 

Negligence: See CaPvRiers ... ... 716 

Nolle proseqiui; See Jueisdiction of 
Criminal Court — Fresh Proceedings 71 

Non-occapancy Ralyats : Nee Ejectment ... 868 

Notice: See I*rooeskion ... ... 470 

— Secretary of State f^r India hi 

Council, suit against — Notice by turn 
out of sUciydhree joint owners of land 
— Sufikiemy of notice — Waiver — 
Estoppel — Objecihn taken at a late 
stage, if permissible — Civil Procedure 
Code {Act y of 1908), s. SO. Under 
s. 80 of the Code of Civil Procedure 
it is essential that tlie notice should 
state the names, descriptions and 
places of residmico of all the plaintiffs. 
Where a suit was brought by sixty« 
tliree plaintiffs against the Secretary 
of State for India in Councii and 
otliers, and the notice of the suit 
contained the names, descriptions and 
places of residence of two out of the 
sixty-threo plaintiffs ; Held, that such 
a notice was inHufficient and did not 
fulfil the requirementB of the statute. 
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Notice — conoids 

The Secretary of State for India v. 
Perumal FiUai. LL. B., 24 Mad. 279, 
and Manindra Ghandra Nandi v. The 
Secretary of State for India^ 5 C. L. J. 

148, referred to. It is competent to 
the Secretary of State to ’waive the 
notice, and he may be estopped by his 
conduct from pleading the want of 
notice at a late stage of tlie case : 
Manindra Chandra Nandi v. The 
Secretary of State for India^ 5 0. L, 

J. 148, referred to, VViiere the written 
statenaeut contained an objection as to 
the validity of the notice, but no 
objection was taken by the Secretary 
of Si^te at any stage of the trial to 
its omission and it was the second 
defendant who prayed, just before the 
trial began, that an additional issue 
might be raised on this question : 
Held^ that it was not competent to tlif* 
second defendant to raise this question. 
Bhola Nath Boy u. Segeetary of 
State for India (1912), I. L. B, 40 
Calc. ... ... 50B 

Notice of Execution: See Execution of 
Decree ... ... ... 45 


Official Assignee, duties and rights of : See 


Sale of Goods 

... 

523 

title of; See 

Insol- 


VENOY 

... 

78 

Omission : See Charge 


168 

^to serve iiotiGe,effect 

of : See 


Execution of Decree ... 

... 

45 

Onus of Proof: See Carriers 

... 

716 


Ostensible IVleans of Subsistence — Conduc- 
ting the play of^'^ring''* game — CrimI 
7 ial Procedure Code (Act V of I5P8), 
s, 109, The conducting of the “ring” 
game is an ostensible means of sub- 
sistence within the meaning of s. 1 09 
of the Criminal Procedure Code. 

Nari Sing v, King-Emperor^ 6 0. , L. 

J. 708, referred to. Bangali Shah 
V. Emperor, (1913) T. L. B. 40 Calc, 702 

Ownership, entry of in record-of-rights : See 

Mahometan Law, Endowment ... 297 

PanJab Land Revenue Act (XVIi of 1887), s. 

44: See Mahomedan Law— Endow- 
mirntp' ... ... ... 297 
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Partial Decree: See Befundof Court-fee 365 

Parties — Bedigious Endowment— 

agamsi the sole surviving me^nber of the 
committee and the Superintendent of a 
temple — Death of the sole survvmtg 
member — Substitution of the adopted ^ 
son — Neio committee added as party — 
Cause of action^ abatement of — Civil 
Procedure Code (Act F of 1908)^ 0. 

XLf r. 20 ; 0. XXI f r, 10 ; 0. /, r. 

10, Religious Endowme^its Act (XX 
of s 14, A suit brought 

against the sole surviving members 
of the committee of management i 
appointed under section 3 of the 
Eeligioiis Endowments Act, 1863, 
and against the superintendent of a ; 
temple, for tlieir removal from the ' 
committee and from the office of super- 
intendent, respectively, was dismiss- 
ed by the District Ju<lge. Pending 
the appeal, the 1st defendant died, 
and Ills adopted son was brought on 
the record as a party by the plaintiffs. 
Subsequently, a now committee Was 
appointed and added also as a party, and 
the appeal was proceeded with against 
the adopted sou, the superintendent 
and the new committee : Beld^ tliat j 
the relief against the 1st defendant 
was purely personal and that the 
cause of action did not survive 
against his adopted son : Eeld^ also, 
that the members of the new com- i 
raittee should not have been added as 
parties respondents. Kashi v. 
Sadasiv Salcharam Shet^ I. L. B. 21 
Bom. 229, referred to. held, farther, i 
that the suit could not be maintained ; 
as against the 2 mi defendant alone, | 
and til at the appeal, as new constitut- ; 
ed, was incompetent. ' 

Bhima Bout v. Dasarathi Dabs, 


(1912)1. L.B. 40 Calc. ... 323 ; 

ParUticii, suit for: ^ee Hindu Law — 

Alienation ... ... 966 ‘ 

Partner, liability of: See Trade- mark ... 814 | 

Penal Code (Act XIV of I860), ss. 146, 147: 

/See Jury, TRIAL BY ... ... 367 j 

147: See ' 

Attachment ... ... 849 : 
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Penal Code (Act KiV of I860)— 

ss. 147, 323 J 

^65 CtJMiTLATivB Sentences ... 511 

— , SS. 193,471: 

See Sanction poii Pbqsegution ... 584 

•, s. 211 


Complaint, dismissal op ... 

s. 211: See 


JDEISDIGTION OF OllIMINAL CoUBT jx .* 3 6 

, S. 297: See 

... 548 


Giuve-yard 


ss. 408 47 7 A 


See Charge 


.. 818 


- s, 411: S' 


Dishonestly receiving stolen 
PBOPEETY ... “* 

... , ss. 482, 485, 

486 : *8^6 Trade-mark: ... ,..281 

•, s. 499: See 

... ... 433 

... 192 


Defamation 

perpetuities : See Will 

Petroleum — Keejdng hi possession a 
quantity exceeding the maxhnwm 
allowed hy Law—LiahiUty of a 
licensee for the acts of Ms seroant or 
agent in the absence of finding oj 
guilty knowledge on Ms own part — 
Petroleum {Act VlTl of 1S99% ss, 

11 and IS {a). A licensee is not, In 
the absence of a finding' by tlie Court 
that he knew that more than 500 
gallons of petroleum were being 
transported at one time on his license, 
and that lie allowed the same to take 
place with such knowledge by his 
servant, criminally liable, under ss. 

11 and 15((i) of the Indian Tctroleiim 
Act (Vin of 1899), fo. the acts of 
the latter done in contravention of 
the law. Though the Act provides a 
personal penalty, the only 
person that can be pumslied is the 
one who keeps petroleum, or carries it 
about, or puts more* than 500 gallons 
at one place. 

Ganpat E'ai Emperor (1912), 

I. L. B. 40 Calc. ... ... 356 

Petroleum Act (VIH of 1899), ss, 11, 15 (a) 

See Petroleum ... ... 356 


Plaint, rejection of See Court-fee 


... 615 


Page. 

Plea of Ifmitatloti taken on Remand : See 

Account, suit for ... ... 108 

P leadership Examination — ^Cand idale — 
Exwminers — Specific Relief -.1 ct 
(I of 1S77),^ ss, 4 5 tmd 46 — Manda- 
inus — Discretion, In making an 

application under s. 45 of the Specific 
Belief Act tiie provisions of s, 46 
must bo strictly observed, and in 
dealing with such au application 
the principles applicable to a 
writ of mandamus sliouid generally be 
follow’cd. Bank of Bomhay v. Suleman 
Somfi^ L L. li. 32 Bom. 466, referred 
to. 

PitovAs CiiANDUA Ihiv, In the matter 
of, (1913) L L. B. 40 Calc ... 588 

Police Act Qi of 1851 as amended by Act Vill 
of 1895), s. 15, ci. (4): See Punitive 
Police ... ... 452 

PoHce Regulation : Procession ... 470 

Police Report : Cul*nieance ... 854 

Possession ; Petroleum ... 356 

. suit for See Mesne Profits ... 56 

Power of Attorney, construction of: See 

Letters OF Admixlstuvtion ... 74 

Practice; See Assessors, examinatwn of 163 
Sec Attachment ... ... 105 

, See Attorney and Client ... 386 

See Charge ... ... 168 

See Cognizance ... ... 854 

, See Complaint, dismissal of ... 407 

* See Criminal Bevision ... 41 

See JuuiSDicJTioN i)¥ Criminal 

Court — Presh Proceedings ... 71 

— - See Letters OF Administration 74 

See Kefund of Court-fee ... 365 

See Sanction for Prosecution... 423 

See Transfer of xIppeal ... 259 

-Appellate Court, duty of — 

Defective judgment — omissio7i to 
consider the defence evidence in a had 
livelihood case-^Crhninal Procedure 
Code (Act V of 1S9S), ss, 110, 118, 

S67 a7id 424, It is the duty of the 
Appellate Court, on an appeal from an 
order under ss. 110 and 118 of the 
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Page, 


Practice — ooncld. 

Criinirial Procedure Code, to look iuto 
the evidence for the defence, and 
after dealing with it to come to a 
decision thereon, notwithstanding 
that the coiuiBel for the appelant has 
practically ignored it during his 
arguments. 

Fidoi HosssiiV V, Ebiperor (1912), 

L L. R. 40 Calc. ... 376 

’-Evidence — Defendanfs right to 

offer evidence. Whex’e the defendant 
appears and the plaintiff does not 
appear or offers to evidence when a suit 
is called on for hearing, the Court has 
no jurisdiction except to dismiss the 
suit for want of prosecution : tlie 
defendant is not entitled to have his 
evidence lieard before the suit is 
dismissed. Ex. 2 ^CLTte Jacohson^ L. R. 

22 Gh. D. 312, distinguished. 

Kesri Ghand v. NatiOx^al Jute 
Mills Go., (1912) I. L. R. 40 Calc. ... 119 

Preliminapy inquiry : 8ee Complaint, 
msMissAL OP ... ... 444 

Presidency Towns Insolvency Act (III of 
1903), ss. 17, 126, See Insolvency ... 78 


• ss. 52, 62, 64 : See Sale of 

Goods ... ... ... 623 

Principal and Agent : See Accouxnt, suit for 108 

Suit for declaration of 

title to the hejie^ts of a decree — Main- 
iahiahiUty of the suit. Where an 
agent entered into a contract in his 
own name witli a third party and 
brought a suit to recover damages 
for breach of the same and obtained a 
decree thereon, a suit, subsetpiently 
brought by the principal against 
the agent for declaration of title to 
Llio decree, was not maintainable. 

Tlie principal, before the suit was 
brought by his agent, might liave 
adopted the contract made by the 
letter, and sued on it ; but if he did 
so, he was bound to adopt the con- 
tract cum 07iere. Udell v. Atherto^i.^ 

7 H. & N. 172, and Brlstoio v. 
Whitmore, 9 H. L. C. 391, approved. 

He might also have intervened at 
any stage in tlie action which had 


PAaE. 


Principal and himt—’concld. 
been commenced by 
Sadler v. Leigh, 4 
approved. 

Godi-ianram V. Jaharmull Puglia 
(1912), I. L. B. 40 Calc, 


his agent. 
Camp. 'l95, 


335 


Privilagc^ See Defamation — Statement by 
Accused ... 433 

See Limitation ... ggg 

Privilege of Counsel: See Limitation ... 898 
Privy Councilj Practice of; See Adoption... 879 
Probate ; See Hindu Law — Stbidhan ... 82 


Probate and Administration Act (V of 1881), 

s, 50, EXPL, (4) See Letters of* 
Administration ... ... 50 


Procession — Commissioner of Police— Orders 
jo'ohihitmg a 'inihlic procession and a 
particular individual from joining 
it — Legality of such orders — PuUic 
notice of order, necessity of— Power of 
Indian Legislature to 7Pake police 
regulatiofis regarding gynhlic proces- 
slo7is — Calcutta Police Act (Peng. JV ' 
of 1866), ss. 62 A (4), 102 A— 
Calcutta Suhurhan Police Act {Beng, 

II of 186G\ ss. S9A (4), 49 A ~ 
Calcutta a)id Suburban Police 
(Amend7nent) Act (Beng. Ill of 1910) 
ss. 16 a7id SI. Sub-section (4) of 
s. 62A of the Calcutta Police Act and 
of s. 39 A of the Suburban Police 
Act must be strictly constructed ft * 
eoipowers the Commissioner of Police 
when he considers it necessary to do 
so for the preservation of the public 
peace or public safety, to prohibit 
a procession or public assembly but 
not a particular individual from 
taking part in tlie same. The 
sub-section does not require any 
public notice of an order passed 
thereunder to i>e ‘'given vitbin the 
meaning of ss. 102A of the Calcutta 
and 49A of the Suburban Police Acts. 
Semhle: Indian Legislature is 

cempeteht to make police regulations 
of the kind in the iut(3rexsts of public 
peac'i and safety. 

Lbakat Hossein V. Emperor 
(1913), I L. B. 40 Calc, ... 470 
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ProfiSamation of Sale, Irregufarities In : See 
Appeal to Puiv\ Council ... 635 

ProfessSotial Sonduct of Gounseh See 
Limitation ... ... ... 898 

Professfonal Etiquettes See Counsel, 

PROFESSIONAL CONDUCT OF ... 898 

Proof, standard of: Limitation ... 898 

Prosecutlqn : Collector ... ... 4o5 

Proseoutlon, order for: See Jurisdiction of 
Criminal Court ... ... 360 

Prostitute’'s Property : See Hindu Law — 
Stridhan ... ... 650 

Provident Insurance Societies Act (V of 1912) 

ss. 5, 6 : See Trade-name ... 570 

Provident Insurance Society ; See Trade- 
name ... ... ... 570 

Provincial insolvency Act (III of 1907), ss. 

2 (1) (17), 18, 29 (4 40 (1), 44, 47 : See 
Receiver ... ... ... 678 



48, 47 : Appeal TO Privy Council 685 



50 : See Insolvency ... 78 

Public Policy : Trade-mark ... Bl4 

Punitive Police — Costs^ apportionment of — 
Police Actiy of 1861 as ainendecl 
by Act VIII of 1805)^ ss. 15 cl. (4), 

16 — District Magistrate., duty oj — • 
Amount realized on apportionment 
made by a Deputy Magistrate., effect 

of — Secretary of State for Lidia^ 
suit against., if maintainable^ An 
apportionment of costs made by a 
Deputy Magistrate, under s. 16, cL (4) 
of the Police Act, for maintenance 
of a police force, is illegal. Whore, 
therefore, an apportionment of costs 
having been made ])y a Deputy 
Magistrate, and which on appeal 
having been affirmed by the Disferict 
Magistrate, the amount of costs 
assessed was recovered from a person, 
under s. 16 of the Act, by distress 
warrant : Held., that the amount not 
being legally realized, a suit for the 
recovery thereof would lie against 
the Secretary of State for India in 
Ooimcil : Sivabhajan v. The Secretary 
of State for Indiay. L, B. 28 Bom. 

314, referred to. 

Kailash Chandra Nag Secre- 
tary OF State for India (19121 
t. L. B. 40 Calu, ... 452 


Pace. 

Punitive Police — concld. 


Purchaser*, liability of : See 

Arrears of Revenue ... 

Sale 

FOR 

89 

Purchaser, rights of : See Sale 
Arrears of Revenue ... 

FOR 

89 

Purdanashtn Ladies, liability 

Mortgage ... 

of; 

See 

378 

Railway Receipt, productioit 

Dishonestly receiving 

of; See 
STOLEN 



PROPERTY ... ... ... 990 

Pateabte Distribution — Deposit by Judg- 
ment-debtor — Civil Procedure Code 
(Act V of 1908% 0. XX f r. SO, and 
s. 7S — Alteration hi s. TS, effect of. 
Wiien money is paid into Court 
under 0, XXI, r. 89 of the Civil 
Procedure Code, 1908, there can be 
no rateable distribution under s. 73 
of the Code. The scope of s. 73 of 
the new Code of Civil Procedure 
(Act V of 1908) is far wider than 
that o£ B. 295 of the tdd Code (Act 
XIV of 1 882), yet the effect of the 
enactment in 8. 3 lOA of the old Gofle, 
which is reproduc,ed in 0. XXI, r. 89 
of the new Code, reinaiiiH unnPerod, 

Haiiai Saha v Faielur Bauman, 
(1913) L L. B. 40Calc. ... 619 

Deceiver — Insolvency — t.atri or PUgrhn- 
business , gm)dt^ frojji — Priest, office 
of — Provincial Insolvency Act (III 
of 1907% ss. Kl) (g% IS, 20 («), 40 
(1% 44, 47-'^ Trader 

Where, pending an appeal to the High 
Court by a creditor in insolvency 
against a conditional order of dis- 
ebarge in favour of the insolvent who 
was a panda or priest attaciied to the 
temple of Jagarnatli at Puri, an 
application "was made for tlie appoint- 
ment of a receiver in respect of the 
business of the insolvent, wdneb 
consisted in receiving pilgrims, hous- 
ing thorn, feeding them koking after 
their comfort, and accompanying 
them to the temple of Jagannath, in 
return for a fee from the said pilgrims 
in the nature of a voluntary payment, 
object of the creditor being not to stc^ 
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iteceivei* — concld, ‘ 

the business but to carry it on, so tiiafc 
tiio insolvent priest may be constantly 
attended by the receiver, who may 
take possession of all his earnings ; 
held^ that what the priest did for 
the pilgrims could not appropriately 
be described as ‘^business’’ within 
the meaning of clause (c) of s. 20 of 
the Provincial Insolvency Act'; and 
that the exercise of Ins calling by the 
insolvent, under the circumstances 
slated, could not be deemed a “ trade ” 
within the meaning of sub-s. (I) of 
s. 40 of the Provincial Insolvency Act* 

Beld^ also, that ordinarily tlie 
business of the insolvent might be 
carried on by the receiver not with 
a view to profit, but only in so far 
as might l)e necessary for the 
beneficial winding up of the same. 

parte Emmanuel^ 17 Ch. D.35, 
folIo\Yed, The difference between a 
receiver and a manager explained. 

In re Manchester and Mil-^ord Rail- 
xoay Oo., 14 Oh. D. 645, Moss Steam- 
ship Co. Whinnexj, [1912] A. 0. 

254. In re Leas Hotel, [1902] 1 Ch. 

332, Boehm v. Gopdall, [1911] 1 Ch. 

155, and In re Newdigate Colliery, 

Ld., [1912] 1 Oil. 468, referred to. 

An AND Mahanti V. G-anesh 
Maiteshwar (1913) I. L. 11. 40 Calc. 678 

Keceivei*, appointment of — Civil Procedure 
Code {Act I of 1008), 0. XL, r. 

Powern of Civil Cowt v:hen Receiver 
in possession nndet $. 146 {2), Crimi- 
nal Procedxire Code{Act V of 1898 ) — 
Conditional appointment — Forxner 
Receiver, reappointment of The 
appointment of a receiver by a Civil 
Court under 0. XL, r. 1 of the Code 
of Civil Procedure does not operate as 
a diaclnirge of the receiver of the 
same properties already appointed 
by a Magistrate under section 146 {2) 
of the Code of Criminal Procedure. 

As a general rule when there is 
a receiver in posseseion appointed 
by the Magistrate, an application 
is made to the Civil Court to exercise 
its powers under 0. XL, r. 1 of the 
Code of Civil Procedure, the Civil 
Court bliould make a conditional order 


xiiii 
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Recaivep, appointment of — conoid. 

of appointment and inform the 
ifagistrato so that the latter may have 
an opportunity of withdrawing his 
attachment. Unless there is good 
reason to the contrary, the Civil 
Court should, as a matter of 
judicial discretion, appoint as its 
receiver the person already apjiofntcd 
by the Magistrate. Barhat-un-nissa v. 
Abdul aIzU, I. L. E. 22 Ail. 214, 
distinguished. 

Bidyaprasad Nabain ’ Singh v, 
Asiihafi Singh, I. L. B. 40 Calc. ... 862 

Receiver pendente Ifte; See Religious 
Tbust ... ... 251 

Reference by Collector of Rangoon : See 

Appeal to Privy Council ... 21 

Refund of Court-fee — Appeal, over-valu- 
ation of — Partial decree — A/emoran- 
dum of appeal, over-valuation of— 
Cou7't-fee paid in eircess hy madverU 
ence — Practice. The appellant’s 
agent having, by inadvertence, over> 
paid court- fee oti the memorandum 
of appeal, the High Court directed 
the Taxing officer to issue the 
necessary certificate to enable the 
appellant to obtain a refund of the 
excess court-fee from the Revenue 
autiiorities. hi the matter of Qrmit, 

14 W. R. 47, referred to, 

Habiuar Guru v. Anakda 
Mahanty (1912), L L, R 40 Calc. 365 

Refusal to grant time : See Attachment 105 

Regulation Vin of 1793, ss. 54, fiSj See 


Abwab ... ... ... 806 

Relgulation IX of 1833, ss. 20, 21 ; See 

Collector ... ... ... 465 

Relationship, evidence ofi See Hindu 
■Widow ... ... ... 565 

Religious Endowment: See Parties ... 323 

Religious Endowments Act (XK of 1883), s. 

14 : Parties ... ...323 

Religious Trust : See Trust ... 232 


Religious Trust*— of endoivment - 
Sole shebali — Avp ointment of new 
shebait in case of death — Appohitment 
how to he made — Receiver pendente 
life. Trust will not be allowed to 
fail for want of a trustee, and, 



xiiv 


aENEEAL INDEX. 


Page. 

HeligSous Trust — concld. 

consec|ueiitIy. if tho nominee dies 
before qualifying* or afterwards, the 
Court will appoint a trustee. In re 
OnU. 24 Clu D, 271^ Ee, AmUers 
Trmi^ 59 L. T. JSi. S. 210, Gumon 
V. Simpson L. 2L S Eq^ BS2, In re 
Smirthwaite' s Trusts^ L. EAl Eq, 251^ 
referred to. Where a sjiehait is dead 
and there is no provision in the. deed 
of endowment about the mode in 
which the office is to be filled up, the 
Court will not read into the deed of 
endowment a provision for appoint- 
ment to the office of shebait which is 
not to be found therein. It becomes 
incumbent upon the representatives 
of the founders to make an appointment 
to tne office of shebait^ and upon fail- 
ure to do so the Court has power to 
appoint a now trustee, and will 
exercise this power wherever there 
is a failure of a suitable person to 
perform the trust either from original 
or supervenient disability to act. 

Sital bass Bahaji v. Pratap Chandra 
Sarma, 11 0. L, /, 2, referred to. 

The appointment of a fit and proper 
person feo be a new trustee is not a 
matter of arbitrary discrediun of the 
Court. The appointment muvst be 
made subject to well-known and 
defined rules. Bi re Tempest^ L, J?. 

1 Qli. App, 485, referred to. Where 
a receiver appointed lUe was 

directed by the Subordinate Judge to 
continue to manage the properties on 
tlie scheme laid down in the deed of 
endowment, pending an agreement 
between the parties to appoint a 
shebait : Held, tliat the proper course 
to follow was, either to disrni.ss the 
suit, or, if the parties so desired, to 
appoint a shebait and place the 
properties in Ms Imnds. This latter 
order could bo properly made only 
after amendment of the prayer in tlie 
plaint. 

Kajkribhna Dey Bipin Beuari 
Dey (1912), L L. E. 40 Calc. ... 251 

Removal of Caste Dlsabilitlo$ Act (pi of 
1850) ! See Hindg Law — Joint 

FAMILY ... ... ... 407 
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Rent, suit for: See Jurisdiction of Civil 
Court ... ... ... 402 

Rent Decree: See Exe(Jittion of Decree ... 623 

Rent Recovery Act (Seng, Vlii of 1865), ss, 

4, 5, 16; Bee Execution Decree ... 623 

Representative In Interest : See Evidence... 891 

Re-publicatlon ; iSVe Will ... ... 192 

Resjwdicata; Companies Act, 1882, ss. 

6, 4{), 41 ... ... ... 1 

— . — See Enhancement of Eent... 29 

gf>e Bbview, application for 541 

Retrial : Assessors, examination of ... If 3 

Revenue Commissioner ; See Commissioner, 

POWER OF ... ... ... 552 

Revenue Rourt: See Jurisdiction of Civil 
Court ... ... ... 402 

Revenue Sale law (Act Kl of 1858), s. 25 : 
tS’eu Commissioner ... ... 552 

Reversioner : See Hindu Law — Alienation 721 

Review: See Commissioner, power of ... 552 

Review — Ffinrfnr and ’purehasei*' — Conditions 
of sale, effect of-—THk — Cormnmmier 
of Pariition, sale hij, not sale by Court 
— Rales and Orders of the IHyk Court, 
r. 420, scope of. Under an order of 
Court that he be at liberty to soli ” 
u Commissioner of Partition sold 
certain property by public anctimu The 
conditions of sale, inter alia, stipulat- 
ed that “there wer<^ no documents of 
title, except those meriHoned in the 
abstract of title, that the purchuser 
should not be until let! to call for any 
otiun* document, or to (object to the 
title on tin* ground on tlie nou-produc 
tion thereof, anti that no objection to 
the title should be allowed,” The 
purchasers at the auction subsequent- 
ly obtained an ortler of Court di ect- 
ing the llegistrar to ont|uire and re’^port 
under role 426 as to the vendor’s 
title. On an application for review 
of judgment : Beld^ that the review 
must be grunted on the ground that 
the sale wag not a sale by the Court. 
Golam Ij ossein Cassim Arif v. 
Fatima Begum, 16 Cl W. X. 394, and 
Ckandranaih Biswas v. Biswanatk 
Biswas, 6 B. L. B. 492n, followed. 
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Review — condd. 

Tlie coziditioiis of sale did not 
preclude the purcluisers from raising 
the queatiOiis of the vendor’s title 
where it appeared (i) that the abstract 
of title commenced with a bond of 
iiidemnit^^ which was in uo sense a 
root of title, and (ii) that the abstract 
did not expressly disclose the nature 
of the title, or indicate that the 
property was subject to a permanent 
lease at a small rent. 

JOGEMAYA DaSEE V. AkHOY GOOMAB 

Dah, (1912) L L. B. 40 Gale. ... 140 
Review, Application forSuU — Res judi- 
cata — Gonip'ornise decree. An appli- 
cation for review is not a suit 
within the meaning of s. 13 of the 
Gode of Gi vil Procedure, 1882, and a 
decision of a question arising in an 
application for review cannot operate 
as conslructive res judicata : Gulah 
Koer V. Badshah Bahadur^ 10 C. L.J. 

42U, referred to ; Ram Gopal Majum- 
dar V. Frasarma Kicmar Samad, 

2 C. L. J. 508 distinguished. 

Srish Chandiu Pal Ghowdiiry v. 
Triguna Prasad Pal Ghowdiiury 
( 1913), I. L. B. 40 Gale. ... 541 

Revision: See Sanction for Prosecution 239 

Revival of Proceeding ; See Sanction for 
Prosecution ... ... 584 

Revocation : See Letters of Administration 53 
See Sanction for Prosecution 423 

Right of Appeal : See Appeal to Privy 

Council ... ... ... 21 

Right of Private Defence; See Assessors, 
examination of ... ... 163 

“ Ring ” fiame See Ostensible Means of 
Subsistence ... ... 702 

Rioting: See Assessors, examination of ... 163 

See Charge ... ... 168 

See Cumulative Sentences ... 511 

See Jury, trial by ... ... 367 

Rules and Orders of High Court, Rule 428 : 

See Be VIEW ... ... ... 140 

Sale; Mortgage ... ... 534 

by Gommissioner of Partition ; See 

Review ... ... ... 140 


Page. 

Sale Certificate ; See Adverse Possession 173 

Sale for arrears of revenue— -Ad XI of 

1869 sections' 66^ 64 — PurchasB by 
mortgagee in execution of Ms mortgage 
decree of the mortgaged property-—* 
Suhseguent arreairs of revenue and sale 
for such arrears — 'Liability of 
chaser m execution of decree of Civil 
Court — Rights of purchaser at sale 
for arrears of revenue. Section 54 
of Act XI of 1859 enacts that when 
a share of an estate is sold the pur- 
chaser shall acquire the share subject 
to ail incumbrances, and shall not 
acquire any rights which were not 
possessed by the previous owner.” 

On 9fch August 1886 a mortgage was 
granted in favour of the respondent 
over a certain share in 4 out of 71 
villages. On 3ist JVlay he obtained "a 
decree on bis mortgage winch was 
niade absolute on 1 9th December 
1899. He executed his decree and a 
sale took place ou l9!h March 1900, 
at which the respondent himself be- 
came the purchaser. On 28th March 
as instfdineiit of Government revenue 
on the 71 villages fed into arrear, and 
the whole residuary share of 71 
. villages, including the four villages 
purchased by the respondent, was 
notified for sale. The respondent 
did not pay the revenue due, but on 
23rd April he obtained a certificate 
confirming the sale of lOfch March 
in execution of Ins decree. On 6th 
June 1900 the whole of the villages 
was sold for arrears of revenue and 
was purchased by the predecessor in 
title of the appellant. In a suit 
against tlie respondent for the share 
purchased at the execution sale : — 

Meld by the Judicial Committee (j'O- 
v'ersing the decision of the High 
Court), that tiie sale in execution of 
the mortgage decree took effect from 
the actual date of the sale, and not 
from its confirmation, and, therefore, 
from 19th March 1900 the respondent 
by his purchase became the proprietor 
of the estate sold, and not merely the 
purchaser of such right, title and 
interest in it as the mortgagor might 
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Sale foi* arrears of revenue — concUL 

have had; He was, therefore, not- 
withstanding tbe provisions of section 
54 of Act XI of 1859 (which in fact 
rataer conlirmed the view taken), not 
in a position to maintain as against 
himself, or as against third parties 
unconnected with mortgage transac- 
tions upon the property, the position 
that Ills mortgage still remained an 
incumbrance thereon. That incum- 
brance had become extinct by the 
mortgagee’s overriding rig] it when he 
became complete owner of tiie lands. 

To keep it alive, as the respondent 
sought to do, would introduce con- 
fusion into tiie mechanism of transfer 
and insecurity into the rights in im- 
moveable property which were not 
warranted by the Act. Bhawani 
Kuwab V , Mathura Prasad Singh, 
(1912) 1. L. E. 40 Calc. ... 89 

Sale in Execution of Decree : See Appeal 
TO Privy Council ... ... G 85 

Sale of Goods — l7isolvenci/ of ^mrclMer 
before delivery — Vendor's rigM to 
refuse delivery — Official Assignee^ 
duties and rights of — Eleoiio^i loithin 
reasonable time — Tender of cash 
before delivery — Fresklency Towns 
Insolvency A ct (III of 1 909)^ ss. 5^, 

5/8, — Joint Hindu family^ insoU 

veney of member of — Infant part- 
ner— Contract Act {IX of IS7Sf 
a. ^47. On the insolvency of the 
hurta of a mltahshara Hindu family, 
a suit is not maintainable by the 
Official Assignee for damages for 
breach of a contract entered into by 
the firm, which was the joint business 
of the family. Under section 52 of 
the Presidency Towns Insolvency 
Act, the rights that passed to the 
Official Assignee were the rights the 
insolvent had under the contract as 
an insolvent : hence, it was the duty 
of the Official Assignee to declare his 
election to take up tbe contract within 
a reasonable time, and to tender cash 
before calling for delivery : Ex parte 
Chalmers,^ L. R, 8 Oh. App. 289, and 
Morgan v. Bain^ I. L R* 10 C, P, 15, 
followed. Grey v, Lamokd Walker 
(1918), I. L. R. 40 Gale. ... 528 


Sanction for Prosecution — Appeal^ right 
of — Grant or 7'efHsal of sanction by a 
lower authority — Application to supe- 
rior authority whdher a matter of 
appeal or revision — Limitation of the 
period of such apglleaiion — Criminal 
F^'oeednre Code (Act V of lS98f 
s. 195 (6) — Limitation Hci (IX of 
1908)^ hill, /, Al't. 154. Sub-sec- 
tion (5) of H. 195 of the Criminal 
Procedure Code does not confer a 
rigiit of appeal to the superior 
authority, but only invests the latter 
with powers by way of revision. 
Ihmleo Singh v. Hmuman Dat Xarain^ 
I. L. R. 2fi AIL 244, Mathusumni 
Mmidali v. Veeni Ch tCi^ I. L. R. 30 
Ma<L 382, discussed and distiuguish- 
edr Ilarl Mandal v. Keshab 
Chandra Id C. W. N. 903, 

Mehdi Hasan v. Tota Ham, I. L. R. 
15 AH. Gl, approved. Ram Charan 
TaluhUr v. Taripulla, 1. L. R. 39 
Calc. 774, rrjfcrred to. W lie re the 

(piestlou arises with reference to 
Article 154 t)f tlie Limitation Act (IX 
of 1908), it lias merely to be stated 
that there is a doubt as. to whetlier 
an appiial lies or not in such a case in 
order to givi* tlie applicant tiie benefit 
of the longer period. The High 
Court aeeordiugly directed the Ses- 
siotm Judge to hear an uppileatiun to 
revoke a sanction made to him after 
the e.xpiry of a montli from this date. 
In re North. Ex parte Haslucic, 
[1895] 2 Q. B. 2G4, Gtpal Lai 
Shahai v. Bahorni^ 15 C. L* J. 120, 
f(dlowed. PocHAi Meteu v. Emperor 
( 1912), L L. Ji 40 Calc. 

Application to 

IJistnct Judge under s. 196, cl. (6) of 
the Criminal Pi^ocedure Code (Ad F 
of 1898) — Trans'^er of such apjdica- 
turn to a Subordinate Judge for dis- 
posal — Jurisdiction — Civil Courts Act 
(XII of 1887), ss. SI (8), (4) and 
22 (l)—A27peaL An application 
made to a District Judge under s. 195, 
sub-s. ;5) of the Criminal Procedure 
Code, against the twder tif a Mnnsif, 
cannot be transferred by the District 
Judge to a Subordinate Judge for dis- 
posal. Ram Charan Cha^ida Taluk- 
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Sanction for Pmecution — eoncld. 

dar V. Taripulla^ L L, E. 39 Caic, 

774, approved, SemUe : An applica- 
tion under s. 1 95, f?ub-H, {6) of the 
Criminal Procedure Code is not an 
“ appeal ’’ -witliin the meaning’ of 
s, 22, siib-s, (i) of the Bengal Civil 
Courts Act, 1887. Hari Mandal lu 
Kehhab Chandra Mana (1912) I. L. 

E. 40 Calc. ... ... ... 37 

— Criminal Pro- 

cedtire Code {Act V of 1S08)^ s, 105 — 
Verbal application — Jurisdiction — Be- 
vocation — Power of Court grantmg 
sanction — Practice, Wliere a verbal 
application was made by counsel for 
sanction to prosecute under section 
195 of the Criminal Procedure Code 
and granted by the Court, but no 
order could be drawn up as the appli- 
cation was not made upon formal 
petition : Held^ that upon a formal 
petition being subsequently presented, 
the Court had jurisdiction to grant 
such sanction, the former sanction 
being inoperative. Ileld^ further, 
that a Judge sitting on the Original 
kijide has no jurisdictien to revoke a 
sanction previously granted by him, 
and that application fur sucli revoca- 
tion must 1)6 made to a Civil Ap- 
pellate Bench of the Court. Kali 
Kmkar Sett v. Dinahandhii Nandy^ 

I. L. E. 32 Calc, 379, discussed. 
Thaddeus r, Janaki Nath Saha 
( 1912), I. L. E. 40 Calc. ... 423 

— — Second sanc- 

tion — Crimmal Procedure Code (Act 
V of 1808)^ s, 195 — Subsequent order ^ 
onh/ a repetlon of the first order — 
Revival of proceedings — Penal Code 
(Act XLV of m0\ ss. 193, 471-^ 
Limitation, Where there are two 
orders purporting to grant sanction 
to the same prosecution, the later 
order will ordinarily be taken to ho 
merely a repetition of the first, and 
the period of limitation will begin to 
run from the date of the first order. 
Darbari Mandar v. Jagoo Lai, I. L. 

E. 22 Gale. 573, referred to. Dhrua 
Prosad Pathak V, Laohman Bania, 
(1913)1. L. R. 40 Calc. ... 584 
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Second Appeal; See Execution oe De- 
cree ... 45 

Second Sanction: See Sanction fob Pro- 
secution ... ... 584 

Secretary of State for India, suit against: 

Jurisdiction ... .... 308 

See Jurisdiction of Civil Court ... 391 
See Notice ... ... ... 503 

Punitive Police ... ... 452 

Separate Sentences : See Cumulative Sen- 
tences ... ... ... 5J1 

Servient Tenement : See Easement ... 458 
Settlement Officer, order of ; See High 
Court, jurisdiction of ... 477 

Shebait — Alienation, power of — Dedicated 
giToperty^ acquisitum of — Land Acqui- 
sition Act (/ of 1894) s, SI, cl, (3 ) — 
Compensation-money, vnikdrawal of. 

The position of a shebait is analogous 
to that of the manager of an infant. 

He is entitled to possess and to 
manage the dedicated property, but 
he has no power of alienation in the 
general cdiaracter of hi.s rights. 8. 31 
cl. {2) of the Land Acquisition Act 
applies to a shebait, since he is not 
competent to alienate the land. 

Kamini Dehi y, Promotho Nalk 
Moolcer^ee, 13 0. L. J. 697, followed. 
Eamprasanna Nandi CnowDnuiii v, 
Secretary of State for India, 


(1913) L L. E. 40 Calc. ... 895 

Shebait, appointment of: See Eeligious 
Trust ... ... ... 251 

Similarity of Names: 6'ea Trade-name ... 570 
Small Cause Case: Appeal ... 637 

Son, liability of: See Mortgage 342 


Special Leave to appeal to Privy Council : 

See High Court, Jurist igtion of ... 955 

Specific Performance — Agreement to renew 
a lease lohcn specifically enforceable 
against a subsequent lessee for value .' — * 
Duty of subsequent lessee to enquire 
of terms of previous lease — Spedde 
Relief Act (1 of 1877), s. 21. An 
agTeement to renew a lease under 
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Specific Perfopmance— 

certain conditions on the dotermi- 
n at ion of the term of the lease can be 
.specifically enforced against a subse- 
quent lessee for value who has omit- 
ted to make an enquiry of the tenant 
in possession about tlie terms of the 
lease under which he was holding it. 

Tlie occupation of property by a 
tenant ordinarily affects one who 
would take a transfer of that pro- 
perty witli notice of that tenaal s 
rights, and if he cIjodbcs to make no 
enquiry of the tenant, ho cannot 
claim to be a transferee without 
notice. Babukam Bag Madhab 
OUANPIIA POLLAV, (1913) L L. E. 40 
Oalc. ... 

Specific Heiief Act (1 of 1877). s, 27 : Sm 

ScEOlFIO Pekfoiimance ... — 

— s, 42 Sec 

Goubt-fee ... ... ...245 

s. 45; Sec 

Municipal Corporation ... 83 G 

ss, 45, 46 ; 

See Pleadership Examination ... 588 
Stamp-duty; Arbitration ... 219 

Standard of Proof; Limitation ... 898 

Statute law : See Criminal Eevision ... 41 

Stay ' of Execatio:! ; See High Court, 
Jurisdiction of ... ... 955 

S^’^samer Gompasiy, llafiijity of; See Car- 
lilBRS ... ... ... 716 

Stridhan: Hindu Law ... ... 650 

Hindu Law — Stridhan ... 82 

Succession Act (X of 1865), ss, 165, 159 ; 

See Will ... ... ... 192 

: s, lit; See 

Hindu Law — Wjx.l ... ... 274 

Sudras : See Hindu Law — iNiiEmTANOE 545 
Suit; Bee Bevifw, application for ... 541 

Suit — Bengal Tenancy Act (yi.ll of 
18S5)ss, 30(b\ S7, 105,107, 109-- 
Wheihev an appliciaion uniev a. 105 
of the Act, a suit — Withdrawal of an 
appUcaion tmder that section, effect of 
— 'Subsequent suit for eriJiancement of 
rent under s. 30(b), idhHlier maintain^ 
able An application under section 


Page 

Suit — concld. 

105 of the Bengal Tenancy Act can- 
not be regarded as a suit : Upadhya 
ThaJeur v. Fersidh Singh, I. L. 11. 23 
Calc. 723, referred to. Therefore, 
although an application under section 
105 of the Bengal Tenancy Act was 
previously witlidrawn without liberty 
to make a fresh application, a subse- 
(pient suit for unluinceiuent of vent 
under s. HOib) of the -Act is inaintalri- 
anJe ; the provisions of either section 
37 or 109 of the Act are not iippli- 
cuble to such a case. Cheodditti v, 
Tclsi Bingh (1912), I. L. li. 40 Calc. 428 

Suits Valaatica Act (VII of 1887), s. 0 ; See 


Court-fee ... ... ... 615 

Territorial durlsdlctton ; Divorce ... 215 
Title; Bei? Bevirw ... 140 

Tort; Limitation ... ... 898 


Trade-mark — Licensor and Licensee — Es- 
toppel — Evidence (/ of IS 72), s. 

1 1 7-—'L'icensiF$ right to question Licen-^ 
soSs title-'-' Piddle Policy — Assign- 
ment of trade-mark denoting merely 
standard or quality of man,ufacture — 
Abandonnient if trade-marl — J?f com- 
ing Partner, HahilUy of, for ohliga- 
gations of firm — Tlu* lieensee 
of a tratle-mark is (^stopped us against 
his licensor from questioning the 
latter’s title to the traiie-mark The 
fact that tile iicimsec has repudiated 
his contract witit his liccnsur cannot 
give him the right to ipicstlon the 
iieeuHor’s title*, for the latter’s con- 
currence is ne.eessary to ri'scind the 
contrixvi. Jahnstfme V. MiUing, 16 Q. 
D. Ih 4G0, referred to. Where jute- 
trade-marks, hearing Hie name of 
the original nroprietor of those 
marks, have? conn*, by usage of traiJe, 
to indicati*, not tin* skill in aeleeting 
jute, of the original proprietor so ns 
to make those marks piTsonnl to him, 
Imt m{*reiy a certain standard, kind, 
quality, or mode of luauufactnre of 
goods, irrespective of the person in 
whose Inunk the husiriess might be, 
the assignment of such marks is not 
a fraud on the public or against 
public policy, A license for four out 
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of seven trade-marks, the remaining 
three having been abandoned, is valid. 
British American Tobacco Co.^ Ld. 

V Malibooh L L. R. 38 Calc, 

no, distinguished. As the right to 
a trade-mark might be acquired so it 
might be abandoned, and no length 
of time is required fof acquiring the 
right, or. apart from statutory law, 
to constitute an abandonment, 
Larergne v. Hooper^ 1. L, B. 8 Mad. 

149, approved. An agreement by an 
incoming partner to make himself 
liable to creditors of the firm before 
he joined it, may be ostablislied by 
indirect evidence, and the Courts 
lean in favour of such an agreement 
and are ready to infer it from slight 
circumstances. Ex parte Jachson. 

1 Ves. Jun, 131, Ex parte Feele, b Ves. 

Jun. and Holfe and the Bank of 
Anstralia v. Floicer Salting c6 Co., 

L. B. 1 P. C. 27, approved. 

Jagarnatii & Co. Cress WELL 
AND Others (1913), J, L. B. 40 
Calc. ... ... 814 

fj^ing a false trade-mark — 

Possesdon of instruments for counter- 
felting a trade-mark — Selling umbrel- 
las with counterfeit trade-mark — 
Trade-name^ use o/, by rital maym- 
factu^er — Using a false trade descrip- 
tion — Penal Code {Act XLV o/iSdO>, 

SB. 482j 4SS a?id 4S6 — Merchandise 
Marks Act {IV of 18S9\ ss. 6 and 7, 

A trade-mark must be some visible . 
and concrete device or design affixed 
to goods to indicate that they are 
the manufacture of the person whose 
property the trade-mark is. It must 
consist of a name impressed in some 
distineiive way. There is a distinction 
between a trade-mark and a trade- 
name : Singer Maymfacturing Co, v, 
Loog, L- B. 8 A. C. 15, referred to. 
Where a tradesman alleged in his 
complaint to the Magistrate that his 
trade-mark consisted of a particular 
device, with the name ‘‘ Buito Kristo 
PaZ,” or ''Sri Buito Kristo Pal,'' 
said to be that of his son, but at the 
trial claimed only the name as the 
trade-mark, while one of the partners 
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Trade-mark — concld, 

disclaimed the device except the 
name, and the former’s son claimed 
the name as represenlirig his own 
trade-mark in a seperate business 
and the rest of tlm prosecution 
evidence did not establish the posses- 
sion or use of any spccffic trade- 
mark : Held, that the complainant 
had not proved that he had a trade- 
mark, for the infringement of whicli 
a rival trader, asir^g a similar device 
with the same name, could be con- 
victed under ss. 482, 485 or 486 of 
the Penal Code, and tiiat the case 
was of a civil nature. When a 
manufacturer has no exclusive light 
to manufacture a certain article or 
even articles of a particular brand, 
all that he can claim is that no other 
manufacturer sliould so mark such 
articles as to pass them off as the 
former’s when they are not, Sembk : 

The improper use of a trade-name 
may fall under s. 5 of the Merchandise 
Marks Act {IV of 1889), and he 
punishable under s. 6 or s. 7 as a 
false trade description. 

Anath Nath Dey v. Eeperoe 

(1912), I. L. B. 40 Calc ^ ...281 

Trade-naiwfi — Similarity of names of Jn- 
snrance Companies — " Ormital ” — 

Word Imoicn in business — Intention to 
deceive — Injury to gdainiiff — Injunc- 
tion — Provident Insurance Society — 
Provident Jnsurayice Societies Act (F 
of 1012), SB. 5 and 6 — Indian Life 
Assurance Companies Act {VI of 
1912) — User, On an application by 
the plaintiff company, an old, large 
and well-known Insurance Company, 
registered in Bombay, and having a 
branch office in Calcutta, for a tem- 
porary injunction to restrain the 
defendant company, which was in- 
corporated in Calcutta in November 
1912, with a small share capital, but 
with the widest powers of doing life 
and Otlier insux’auce business, though 
its present rules limited its life 
insurance business to the issue of 
policies for sums not exceeding 
Bs. 500, from using or carrying on 
business under the name it ha<l 
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adopted : — Held^ that, inaKinuoli as 
the term “ Orieutal" had become 
identitied with the plaiatift' company, 
an injunction should issue restraining 
the defendant company from using 
tfie term “ Oriental ” in its name,^ as 
such user would be likely to deceive 
the public, and the defendant com- 
pany would be a source of danger to, 
and would be liable to cause damage 
to, che plaintill company. Mcrchani 
Banhing (Jom;pang of London v. 
Merchmits Joint Stoch Bank^ L. R. 

9 Oh. D. 560, Accident , Insurance 
Company^ Ld. v Accident Disease 
a?id General J?tsiirance Oor2)oration^ 

Ld.^ 54 L. J. Oh. 104 and Guardian 
Fire and Life Assurance Oompmiy v. 
Guardiayt and General Insurance 
Qompamj^ Ld.^ 50 L. J. Oln 253, 
referred to. The circumstaueo that 
the field of operation of the defemi- 
ant company was in the Orient, did 
not entitle it to the use of the term 
Oriental.” BendricJcs v. Montagu^ 

L. B., 17 Ch. D. 638, followed. 
Rughj Portland Cement On., LcL v. 
Rnghy and Newhold Portland Cement 
Co,, Ld,, 8 R. P. 0, 241 ; (C. A.) 9 
B, P. 0. 46, distinguished. Pemhle : 

An Insurance Company, incorporated 
under the Indian Companies Act, is 
not a Proviticnt Insurance Society 
witliin the scope of the Provident 
Insurance Societies Act of 1912, 

Oriental Government Secitrity 
Life AssaRAisrcE Co., Ln. ■«. Oriental 
Assurance Co.^ Ld. (1913) 1. L. B. 

40 Calc. ... ... ... 570 

Tradl€*name, use of : Trade-mark ... 281 

Transfer — Appeal — Powers of Cozirt to 
whom ease is ■ transferred for trial — 
Limitation — Practice. When an ap- 
peal iias been transferred for trial 
by a District Judge to a Subordinate 
Judge, the Subordinate Judge has, 
for the purpose of disposing 
of the appeal, under the Bengal, 
.North-Western Province and Assam 
Civil Courts Act, all the powers 
which could be exercised by the 
District Judge. Where, therefore, an 


appeal was presented lo the District 
Judge after the period of limitation, 
owing to a mistake of law as regards 
the appealability of the suit, and the 
District Judge admitted the appeal 
under s. 5 of the Limitation Act 
and transferred the appeal to the 
Suhordiiiate Judge for disposal, the ■ 
>?ubordinate Judge has power to 
consider whether the appeal was com- 
petent or f>arred by limitation : 
Jhoiee Sahoo v. Omesh CJnmder 
* Sircar, I. L. R- 5 Calc. 1, not 

fobowed. 

VrsMADEv Das r. Sita Natu Boy 
(1912), 1. L. B. 41) Calc. ... 259 

Transfet* of Applicatioji : See Sanction 

FOR Prosecution ... ... 37 

TMnsfer* of Holding: Landlord and 

Tenant ... ... 870 

Transfer of Properly Act (lir of 1882), 
s. 43 : Nee Adverse Possession ... 173 


as. 85|90: Nefi MoRTOAffE 342 

”” 1 

s«IQ6; ILectment ... ... 858 

Trespass: See Gravfv yard ... ... 548 

Trust ^ — Deed of trmi, c.onsiruttion oi . — 
U‘Hverlainty-—Glflfar rellgmtB acts^'^ 
{dliarmalcarmarilie) and for religious 
jmr^mses ” {dharmoddeshc } — > IF orks of 
puhlic good — Discretion of trustee. 

A settler by a deed of trust in the 
Bengali language, after declaring 
tiiat for religious acts (dharmakar^ 
7narthe), with a desin*. for th<3 spiritual 
benefit of the deceased forefathers, 
and to please Vislinn, slio made over 
tin? properties covered hy the deed for 
religions piirpost^s (dliarmoddeshe), 
proceeded to direct that certain 
Thalcoors should be worslupped and 
maintained, and the annual Ihirgoisah 
performed out of the income of tlie 
trust estate, and further, by the sixth 
clause of the trust <leed, provided 
tliat out of the income wiiich should 
remain after incurring tlic expenses 
aforesaid a sum not exceeding one 
thousand rupees should be applied in 
supporting the poor, the blind^ and 
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the destitute, and in imparling educa- 
tion, in npanayan (assumption of the 
sacred thread ceremony), in removing 
V marriage difficulties (getting girls 
married), or in works of public good. 

It was to be paid at the discretion of 
the trustee towards dispensaries, 
hospitals, charitable societies, sciiools, 
or any students’ education, feeding 
of the poor, etc., marriage, icpanayan^ 
etc., excavation and consecration of 
tanksj etc., in villages having a 
dearth' of water, or in the construe- 
lion and consecration of ghdin and 
maths. ’ The trustee for the tiine 
being. had under the deed discretion 
to ‘ render assistance beyond a 
thousand rupees, and had also full 
power tp decide where or for whoso 
education, upanayan or for whose 
daughter’s marriage the same sliould 
be applied : Heid^ that such tlirections, 
as were contained in the sixth clause 
of the trust deed, were void and 
inoperative for vagueness and un^ 
certainty. Trihumdas Damodhar v. 
Haridas Morargi.^ I, L. R. SI Bom. 

583 ; Grimohd {or Maointyre) v. 
Grltrmid^ [I^d5] A. 0. 124 : 
Ohadimhai v, Dady Nussenoanji 
Dady^ I. L. B. 26 Bora. 632 : 
Wlllia7ns y. Kershaw^ 5 Cl. & F. Ill ; 
8md)ommigola Dabee v. Mohendro7iath 
Nath^ I. L. R. 4 Calc. 508 ; and 
Rimclionlas Va7idTar>andas v. Prarali- 
hai, L L. R. 23 Bom. 725 ; L. R, 26 
I. A. 71, referred to. 

Saeat Ghanpra Q-hose v. Peatap 
Chandra Ghose (1912), I. L. E. 40 
Calc. ... ... ... 232 

Ultra vlres ^ — Bengal Tenancy Act {VIII of 
1885)^ s. 101, els. ^ (a) a7id A 
large proportion of landlords^" meanmg 
of — Qrder passed by Local Govern- 
7nant under section 101, cl. 2 (a) at 
the instance of landlords having large 
propo7dio7i ofinte7*est, effect of — Juris- 
diction of Civil Court to question 
validity of the ord4r, after issue of 
NoiiiiGation under the section. The 
words “a large proportion of the 
landlords ” in section 101, cl. 2 (a) 
of the Bengal Tenancy Act, mean 


a large proportion of the landlords as 
determined by the interests they hold 
in the estate, Wliere, tlierefore, an 
application . was made by landlords 
having a large proportion of interest 
in an estate, to the Local Government 
.for the issue of an order under the 
said section, and an order was accord- 
ingly issued hj’ a Notification in the 
official Gazette, Held., that the order 
was not vires. - Held, further, 

that it was with the Local Govern- 
ment the discretion rested to deter- 
mine whether the application was in 
due form under the provisions of 
section 101, cl. 2 (a) of the Act. and 
after the Local Government had 
decided that point and had issued 
tlie Notification, the Jurisdiction of 
the Civil Court to interfere with the 
order was barred by clause 3 of the 
same section. 

SEGRETARy OF StATE FOR InDIA V. 
PURNENDXJ NaRAYAN ROY (1912), 

LL. R. 40Calc. ... ...123 
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Valuation of Suit: See Court-fee ... 615 
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Verbal Notice: See Ejectment ... 858' 

Verdict by lasting lots: See Jury, trial 
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Voluntariness : See Confession ... 873 


Voluntary Payment — Suit to recover money 
paid under decree — W i^ongful interfere 
ence of defendant — Coercion ” — 
Contract Act {IX of 1812), ss. IS, 69, 
10, 12 Ulus, {b) — Civil Procedure 
Code, 1882, s. 278 et seq. — Claims ta 
attached property — Money paid under 
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Paob. 

Voluntary Payment— 

co 7 ii^uhion — Money paid under J^ro- 
cess of decree against third luyson. 

The appellant (plaintiff) stated in his 
plaint that he wus the proprietor of 
the Delhi Cotton Mills against which 
tile respoudeiit Bank (defendant) itud 
an unsatisfied decree ; that the re- 
spondent on 15th August I9i)i 
applied for the attachiueufc id* tlie 
property and premises of the iniils, 
wrongfully stating that they were the 
property of the Delhi Cotton Mills 
Company, attached the property on 
20th August 1902, knowing that it 
belonged to the plaintiff, and dis- 
possessed him ; that he has suffered 
considerable damage by the said acts 
of the defendant, and as he was ly 
such acts practically ousted froju all 
the maebinery and milk, and could 
not work them, and tiie wlnde t>f 
such damage would be very consider- 
able, anil part of it most difficult to 
prove, and it was probable that by 
objection to such attachiueiit uridiu* 1 
the Civil Procedure Code a censidcr- 
abie time would elapse before he 
could obtain an order setting aside 
the attachment/’ the plaintiff was 
compelled to pay the halauce due to 
the defendant under tlie decree aguinsi 
the Delhi Cotton Milk Company, 
under protest, on 27th August 1902, 

In a suit brought for a return of the 
money so paid, and damages for the 
alleged ^ illegal acts of the defendant, 
the defence, inter alia, was that the 
suit as framed would not He/’ and the 
case was argued cm a preliminary 
issue, the proceedings being of tiie 
nature of a demurrer. Meld (rever- 
sing the decision of the Courts in 
India), that the plaintiff was entitlod 
to recover the money so paid as being 
an involuntary payment produced by 
coercion, namely, the wrongful inter- 
ference of the defendant with his full 
and free enjoyment of ids own 
property. DuUchmd v, Ham Kulen 
^ing\ L L. E, 7 Calc. 648, L. R. 8 I. 

A. 93, followed. The fact that the 
sale was not inevitable in the present 
case was not relevant. The greater 
or less probability of a sale taking 


Voluntary Payment— C(mcdd. 

place did nut affect the ratio decidendi 
in tnat cast* which is tlmt the pay- 
ment was inad<? mider the fi>rce of 
the execution proceedings, and that 
in India, as in England, such a pay- 
ment is regarded by the law as 
Iteing made under compulsion. The 
procedure ]>rovi«lt*d iii the Civil Pro- 
cedure Code referring to claims to 
attached property (section 278 et seg) 
is merely permissivt*, })eing analogous 
to the proctnlure by interpleader in 
England. But the fact that such a 
procedure is opi.‘n to him if he chooses 
to adopt it in no way interfered witli 
the piaitdilfs rigtit tu take any other 
lawful alternative. Hjjctlon 72 of the 
Contract Act (IX of 1872) is not 
exiumstive. Tim meaning of the 
word foereiiui usial in that section 
is not contrulItHi by tk* definition in 
section 1 5 ; but is used in its general 
and ordinary senst*. Tim definition in 
section 15 is expressly inserted for 
thi^ s|HHual object of applying to 
setdiim 14, hf., to define what is the 
critf^rujo whether ati agreement was 
matle i>y moans of a couscut extorted 
by coendon, and dt^es not control the 
interpn‘taCio!i of coercion” wiien 
flic ‘Wi>rd is use<l in other siirrmiu- 
ilings. Sections fill ami 70 of the 
Contract Act do not refer iit any way 
to rcminiles agmuHt thr^ wrongtloer, 
mid are tbereftire irrelevant to the 
({nf‘stion raised In this appeal. 
Kaxhaya liAL r. National Bank of 
I xwA, Ltik, iim) U L. II 40 Calc. 598 


Waiver: Hee Notioe ... ... 503 

Wakf by HecHeatiem op CIsspj See Mauom- 
MEOAN Law’ — Eni’mhvmknt ... 297 

Warrant: Nca Attaphmknt ... ... 849 
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^Ui'-^RepuhUniiirm — Act (X of 
tS&5), ai?. iOJ, IBd — Uudkil — Death 
of iestatur udlhhi om year-^Eepair of 
graces — Charkahle heguest — 0 rmdk 
Horn : EUefiMi of deamis, Commu- 
nlou Hercke — Gift-’Cmer to another 
ckaviiy — dkrpetaitks. Tlie testator 
died on the 8th July 1909, leaving as 
next-of-kin a nephew and leaving a 
will dated the 14tli April 1884 and 




